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2  CASES    IN    THE    EXCHEQUER^ 

Exeh.  of  Pleas,  the  contract  by  the  general  issue^  and  that  plea  having 
'  ^  been  found  against  him,  the  Master  is  right  in  allowing 
Hazlewood  the  plaintiff  the  costs  occasioned  by  that  issue.  In  Hart 
Back.  V.  Cutbush  {d),  it  was  held,  that  if  a  defendant  pleads  the 
general  issue,  and  several  special  pleas,  and  the  jury  find 
for  him  on  the  general  issue,  and  for  the  plaintiff  on  the 
special  pleas,  the  latter  is  entitled  to  the  costs  of  the  plead- 
ings, and  witnesses  on  those  pleas.  That  decision  was  re- 
cognized in  Spencer  v.  Hamerton  (i),  where,  on  considera- 
tion, the  Court  held,  that  where  several  pleas  are  pleaded, 
and  one  party  obtains  a  verdict  on  some  of  the  pleas,  en- 
titling him  to  the  general  costs  of  the  cause,  he  is  liable 
to  pay  the  opposite  party  on  the  issues  found  for  him,  not 
only  his  costs  of  the  pleadings,  but  also  his  costs  of  pre- 
paring evidence  on  those  issues ;  and  that  the  law  has  not 
been  altered  by  the  general  rule,  1  Reg.  Gen.  H.  T.  2  Will.  4, 
8.  74.  By  that  rule  it  is  ordered,  that  "  no  costs  shall  be 
allowed  on  taxation  to  the  plaintiff,  upon  any  count  or 
issues  upon  which  he  has  not  succeeded,  and  the  costs  of 
all  issues  found  for  the  defendant  shall  be  deducted  from 
the  plaintiff's  costs.'^  Othir  v.  Calvert  (c)  is  relied  upon 
by  the  other  side;  but  Parke,  B.,  in  Hart  v.  Cutbush,  ex- 
presses doubt  as  to  the  correctness  of  that  decision.  Some 
difficulty  may  exist  in  the  apportionment  of  the  costs,  but 
the  principle  is  clear,  that  the  plaintiff  is  entitled  to  be 
reimbursed  the  expense  to  which  he  has  been  put  by  the 
defendant's  pleading  an  unfounded  plea,  although  the  lat- 
ter may  be  entitled  to  the  general  costs  of  the  cause. 

Whitehurst,  in  support  of  the  rule. — Admitting  that  the 
plaintiff  is  entitled  to  the  costs  of  the  pleadings  and  evi- 
dence, there  is  no  authority  to  shew  that  he  is  also  entitled 
to  a  portion  of  the  briefs.  Othir  v.  Calvert  decided,  that 
where  costs  in  the  cause  are  adjudged  to  the  defendant, 

(a)  2  Dowl.  P.  C.  456.  &  M.  22. 

(6)  4  Ad.  &  £11  413;  6  Nev.  (c)  1  Bing.  275;  8  Moore,  239. 
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Bxeh,  of  PUatt  except  as  to  4/.  \%8.  6d.,  nunquam  indebitatus,  and  pay- 

1841 

^    ^  •  ^    ment  into  Court  of  that  sum,  in  satisfaction  of  the  plain- 
JoRDEM       tifiPs  demand.     The  plaintiff,  by  his  replication,  accepted 
Berwick.     ^^  ^^'  satisfaction  the  sum  so  paid  in,  and  entered  a  nolle 
prosequi  as  to  the  residue. 

The  18th  section  of  the  act  enables  any  person,  having 
any  debt  not  exceeding  £b  due  to  him  from  a  person  in- 
habiting within  the  places  mentioned,  to  summon  the 
debtor,  &c.  By  the  40th  section  it  is  enacted,  ^^  that  if  any 
action  or  suit  for  any  debt  or  damages,  recoverable  by 
virtue  of  this  act  in  the  said  Court  of  Bequests,  shall  be 
commenced  in  any  other  Court  whatsoever,  or  elsewhere 
than  in  the  said  Court  of  Bequests,  (other  than  and  ex- 
cept in  the  Courts  Baron  for  holding  pleas  of  debt  within 
the  manor  and  soke  of  Bolingbroke  aforesaid,  belonging 
to  his  Majesty  in  right  of  his  duchy  of  Lancaster,  and 
other  than  and  except  in  all  such  other  Courts  Baron,  for 
holding  pleas  of  debt  within  the  soke  of  Horncastle,  &c. 
&c.,)  then  and  in  every  such  case,  the  plaintiff  or  plaintiffs 
in  such  action  or  suit  shall  not,  by  reason  of  a  verdict  for 
him,  her,  or  them,  or  otherwise,  have  or  be  entitled  to  any 
costs  whatsoever/'  The  defendant  stated  in  his  affidavit, 
that  at  and  since  the  commencement  of  the  suit,  he  had 
been  residing  within  the  jurisdiction  of  the  Court  of  Be- 
quests; but  it  was  not  stated  that  the  debt  in  question 
was  less  than  the  sum  of  £5. 

Baines  shewed  cause. — There  is  a  material  difference 
between  money  taken  out  of  Court  in  full  satisfaction,  and 
money  recovered  by  the  verdict  of  a  jury.  This  Court  of 
Bequests  Act  applies  to  the  latter  case  only,  for  it  enacts, 
that  the  plaintiff,  improperly  bringing  his  action  in  an- 
other Court,  shall  not,  ''by  reason  of  a  verdict  for  him, 
her,  or  them,  or  otherwise,'^  be  entitled  to  any  costs.  Here 
no  verdict  has  been  recovered,  and  it  does  not  appear  that 
more  is  not  due  than  the  sum  paid  into  Court.    The  plain- 
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Exch,  of  Pleat,  affected  by  the  statute  under  which  the  rules  relatincr  to 

1841 

payment  of  money  into  Court  were  made,  which  do  not 

alter  the  law  of  payment,  but  merely  the  mode.  In  Jordan 
Y.  Strong  {a),  it  was  held  that  a  plea  of  tender  did  not 
preclude  the  defendant  from  entering  a  suggestion  on 
the  roll.  In  the  construction  of  the  43  Geo.  3,  c.  46,  the 
word  "recover"  has  been  held  to  mean,  recover  by  the 
verdict  of  a  jury ;  but  here,  the  language  of  the  Court  of 
Bequests  act  is  more  ample,  namely,  that  a  party  recover- 
ing less  than  £5  shall  not  be  entitled  to  costs,  by  reason 
of  a  verdict,  "  or  otherwise."  BaUdon  v.  PUter  (d),  Graham 
V.  Browne  (c),  Drew  v.  Coles  (rf),  are  in  point.  In  ascer- 
taining the  amount  of  the  debt,  affidavits  ought  not  to  be 
regarded ;  the  inconvenience  would  be  great,  if  the  Court 
were  to  depend  upon  affidavits;  the  record  alone  should 
be  looked  at  to  see  what  is  due.  A  nolle  prosequi  is  a  con- 
fession that  the  plaintiff  cannot  recover  beyond  the  amount 
paid  into  Court.  The  plaintiff  may,  if  he  pleases,  demur 
to  or  traverse  the  suggestion.  Barney  v.  Tubb  (c),  Jordan 
V.  Strong.  [Parke,  B. — ^The  Courts  are  not  in  the  habit 
of  ordering  suggestions  to  be  made,  with  a  view  to  their 
being  traversed  or  demurred  to;  we  usually  decide  the 
matter  on  motion,  to  save  expense.] 

Parke,  B. — ^The  case  of  Turner  v.  Bernard,  which  was 
decided  by  this  Court,  shews  that  payment  of  money  into 
Court  does  not  deprive  the  defendant  of  the  benefit  of  a 
suggestion  on  the  roll,  if  he  is  entitled  to  it  by  law.  But 
there  the  question  had  been  decided  by  a  jury ;  and  it  is 
a  just  principle  to  lay  down,  that  we  should  consider  their 
finding  conclusive,  and  not  inquire  further  into  the  amount 
of  the  debt.  Here,  however,  we  are  called  upon  to  give  to 
a  nolle  prosequi  the  same  effect  as  to  a  verdict.  I  think 
we  are  not  bound  to  do  so.     If  the  plaintiff  brings  his 

(a)  5  M.  &  Sel.  196.  {d)  2  Cr.  &  J.  505. 

(6)  3  B.  &  Aid.  210.  (e)  2  H.  Bl.  354. 

(c)  2  Cr.  &  J.  327. 
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Exch.  of  Pleat,      Plea,  non  assumpsit;  on  which  issue  was  joined;  with 
v,^..^^J«^     two  other  pleas,  which  became  immaterial. 
Sharp  At  the  trial  before  fVightman,  J.,  at  the  last  Liverpool 

mm 

Grbat  Assizes,  it  appeared  that  the  plaintiffs,  who  were  engine 
RiULWAY*Co.  ™^®^s  ^^  Manchester,  agreed  with  the  defendants  to  make, 
at  a  certain  price,  ten  locomotive  engines  and  tenders,  for 
the  use  of  the  railway.  It  appeared  by  the  written  contract, 
that  the  engines  and  tenders  were  to  be  made  according  to 
the  specification  and  drawings  furnished  by  the  directors, 
and  were  to  be  delivered  at  certain  specified  periods,  at 
the  Company's  station  at  Paddington;  the  copper  compo- 
sing the  fire  boxes  was  to  be  of  the  thickness  of  7-16ths  of 
an  inch.  The  third  article  of  the  contract  was  in  these 
terms : — "  Each  engine  and  tender  to  be  subject  to  the 
performance  of  a  distance  of  1,000  miles,  with  proper  loads; 
during  which  trial,  Messrs.  Sharp,  Roberts,  &  Co.  are  to 
be  Uable  to  any  breakage  which  may  occur,  if  arising  from 
defective  materials  or  workmanship ;  but  they  are  not  to 
be  responsible  for  nor  liable  to  the  repair  of  any  breakage 
or  damage  whatever  resulting  from  collision,  neglect,  or 
mismanagement  of  any  of  the  Company's  servants  or  any 
other  circumstance,  save  and  except  defective  materials  or 
workmanship.'^  The  fourth  was — *'  The  said  performance 
to  which  each  engine  is  to  be  subjected,  to  take  place 
within  one  month  from  the  day  on  which  the  engine  is  re- 
ported ready  to  start ;  in  default  of  which,  Messrs.  Sharp, 
Roberts,  &  Co.  shall  forthwith  be  released  from  any  respon- 
sibility in  respect  of  the  said  engine.'^  The  sixth  article 
provided  for  the  payment,  and  stipulated,  that  the  balance 
was  ''  to  be  paid  on  the  satisfactory  completion  of  the  trial, 
and  release  of  Messrs.  Sharp,  Roberts,  &  Co.  &om  further 
responsibility  in  respect  of  each  engine.'*  A  printed  spe- 
cification, delivered  by  the  defendants  to  the  plaintiffs,  con- 
tained the  following  *'  general  stipulation :'' — "  The  manu- 
facturer is  to  deliver,  put  together,  and  start  the  engines, 
in  complete  working  order,  upon  the  line  of  the  Great 
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Exch,  of  Pleas,  quentljr  withdrawn  by  the  plaintiffs^  counsel;  but  the  de- 

*  ^     fendants'  counselrefusing  to  rest  his  case  on  that  ground 

Sharp        alone,  the  jury,  under  the  direction  of  the  learned  Judge, 

Great       returned  a  verdict  for  the  plaintiffs,  damages  £662,  the 

Railwat^Co.   ^^^^^^  of  ^^^  balance  claimed. 

Wortley  now  moved  for  a  rule  to  shew  cause  why  a  new 
trial  should  not  be  granted,  on  the  ground  of  the  improper 
rejection  of  the  evidence,  and  of  misdirection. — It  is  con- 
ceded that  there  is  no  fraud  in  this  case,  and  that  the  cop- 
per originally  was  of  the  thickness  required  by  the  contract; 
but  the  defendants  are  at  liberty  to  shew  that  it  was  owing 
to  an  inherent  defect  in  its  quality  that  it  became  reduced 
in  thickness,  and  eventually  burst.  They  may  shew  this 
in  reduction  of  damages:  Basten  y.  Butter  {a).  Formerly 
the  remedy  would  have  been  by  a  cross-action ;  but  the 
Courts  now  hold  that  it  is  unnecessary  to  resort  to  that 
mode  of  proceeding.  Even  where  goods  are  delivered  ac- 
cording to  positive  contract  or  sample,  original  defects, 
which  reduce  the  value,  may  be  shewn  as  an  answer  to  the 
demand.  It  is  consequential  and  subsequent  damage  and 
loss  only,  that  must  be  the  subject  of  a  cross-action.  This 
was  decided  by  the  recent  case  of  Mondel  v.  Steel  (6) ;  see  also 
Janes  v.  Bright  {c)  and  Shepherd  v.  Kain{d).  The  trial  of 
1,000  miles  was  intended  by  the  parties  to  this  contract  to 
be  conclusive  as  to  those  defects  only  which  could  be  dis- 
covered by  such  an  experiment.  It  does  not  preclude  the 
defendants  from  insisting  on  latent  defects,  which  could  be 
discovered  only  by  time  and  use  of  the  engine.  It  is  clear, 
from  the  use  of  the  word  "  breakage,'*  that  the  object  of 
the  trial  was  only  to  test  the  mechanism  and  power  of  the 
engines,  and  not  such  defects  as  were  inherent  in  the  mate- 
rials themselves.  If  a  horse  is  warranted  thorough-bred, 
and  sound  wind  and  limb,  the  purchaser  to  be  at  liberty  to 

(«)  7  East,  479.  (c)  5  Bing.  533;  3  M.  &  P.  155. 

(b)  8  M.  &  W.  858.  {d)  5  B.  &  Aid.  240. 
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Exch.  of  Pleat,  time,  should  the  engines  be  perfect,  the  manufacturer  will 

'  ^     be  relieved  from  any  further  responsibility ;"  that  is,  if  no 

Sharp        breakage  is  found  to  have  occurred.     That  being  so,  there 

GiTeat       seems  to  be  an  end  of  the  question.   What  amounts  to  bad 

^wr«BTBaM  materials  and  bad  workmanship,  will  always  be  a  matter  of 
dispute ;  and  it  is  plain  that  the  parties  intended,  by  the 
trial,  to  put  an  end  to  such  questions.  If  the  defendants 
wished  to  insist  upon  their  present  objections,  they  should 
have  made  their  contract  in  different  terms.  The  inten- 
tion was  that  all  disputes  of  this  kind  should  for  ever  be 
set  at  rest ;  and  that  if  the  defendants  did  not  avail  them- 
selves of  the  trial,  or  the  trial  proved  satisfactory,  all  in- 
quiry as  to  defective  materials  or  workmanship  should 
thenceforth  be  determined.  The  learned  Judge  was  there- 
fore right  in  the  view  he  took  of  the  case.  It  would  have 
been  a  different  thing,  if  a  distinct  breach  of  the  terms  of 
the  contract  had  been  shewn :  but  no  evidence  was  given 
of  any  violation  of  the  contract,  nor  did  the  defendants 
shew,  as  it  seems  they  had  at  first  intended,  that  iron  rivets 
had  been  substituted  for  copper. 

GuRNEY,  B.,  concurred. 

BoLFE,  B. — I  agree  with  the  rest  of  the  Court  in  think- 
ing that  this  rule  must  be  refused.  The  defendants'  argu- 
ment amounts  to  this,  that  although  there  was  to  be  a  trial 
of  the  sufficiency  of  the  engines  during  a  month,  yet  the 
manufacturers'  responsibility  was  to  endure  till  the  end  of 
time.  In  that  case,  the  trial  would  have  been  altogether 
superfluous. 

Rule  refused. 
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Exeh.  of  Pleat, 
1841. 

"  Lee  and  Wife,  Executrix,  v.  Armstrong. 

Nov.  12. 

Where  in  an  xN  this  actioQ,  which  was  brought  by  the  husband  and 

band'and  nifc  ^^^  ^^  right  of  the  wife  as  executrix,  the  defendant  had 

in  right  of  the  obtained  a  rule  for  judcnnent  as  in  case  of  a  nonsuit,  which 

wife  as  execu-  •»    -o  / 

trix,  a  peremp-  was  discharged  on  a  peremptory  undertaking  to  try  at  a 

iv^m  given'  Specified  time.   After  the  rule  was  discharged  the  husband 

dficd  time*^'  died,  and  the  wife  not  having  proceeded  to  trial  accord- 

and  the  hus-  ing  to  the  Undertaking, 

band  afterwards 

that  the  under-  Sir  John  Baylctf  now  moved  for  a  rule  absolute  for  judg- 
bin^ng^on  the  ™cnt  as  in  case  of  a  nonsuit,  for  not  proceeding  to  trial 
'^^^*'  pursuant  to  the  peremptory  undertaking,  and  contended 

that  as  the  action,  being  in  right  of  the  wife  as  executrix 
did  not  abate  by  the  death  of  the  husband,  the  wife  was 
bound  to  go  to  trial  pursuant  to  the  undertaking. 

Sed  per  Curiam. — The  wife  never  entered  into  this 
peremptory  undertaking  at  all,  and  therefore  cannot  be 
bound  by  it.  The  undertaking  was  altogether  the  act  of 
the  husband,  who  was  a  necessary  party  to  the  action,  and 
under  whose  control  the  wife  must  be  supposed  to  be  in 
the  conduct  of  it.     She  clearly  is  not  bound  by  it. 

Rule  refused. 


Nov.  15.  Welsh  r.  Hall. 

An  application  AtKINSON,  on  the  10th  of  November,  obtained  a  rule 
amend  plead-  Calling  upon  the  plaintiff  to  shew  cause  why  the  plea 
feu"f^thin"Ae  pl^ad^d  on  the  ^d  of  November  should  not  be  amended, 
rnie  respecting  Thg  cause  of  the  delay  in  applying  to  this  Court,  although 
aside  proceed-  not  stated  in  the  affidavit,  was  that  a  similar  application 
larity^^wiiT^*  had  been  made  to  a  Judge  at  chambers,  and  had  been  re- 
gard lothe  fused  by  him. 

promptness  of      ***'»»'^  ^J  **•**•• 
the  application. 

Hm^frey  shewed  cause. — ^The  application  is  too  late. 
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Exek.  rf  Pleat,  of  March,  1836,  the  said  Charles  Evans  indorsed  and  de- 
*  ^     livered  the  said  note  to  one  Royle,  who  afterwards,  to  wit, 
Brooks       on  the  16th  of  January,  1838,  indorsed  and  delivered  the 
MiTCHBLL.     same  to  the  defendant,  bonft  fide,  and  for  a  good  and  valu- 
able consideration,  and  without  notice  of  any  right  or  title 
in  the  plaintiffs  as  assignees  of  the  said  Charles  Evans. 
Verification. — The  plaintiff  joined  issue  on  the  first  three 
pleas,  and  for  replication  to  the  last,  admitting  the  in- 
dorsement and  delivery  in  fact  by  Evans  to  Boyle,  and  by 
Royle  to  the  defendant,  traversed  the  allegation  that  the 
indorsement  and  delivery  by  Boyle  to  the  defendant  was 
bon&  fide,  and  for  a  valuable  consideration,  and  without 
notice  of  any  right  or  title  of  the  plaintiffs  as  assignees. 
Issue  thereon. 

At  the  trial,  before  WigJUman,  J.,  at  the  last  Liverpool 
assizes,  the  following  facts  appeared.  The  bankrupt,  Evans, 
who  had  been  a  banker  in  Manchester,  having  advanced 
to  Lens,  who  was  his  foster  brother,  the  sum  of  £1000, 
received  from  him,  as  a  security  for  its  repayment,  the 
promissory  note  in  question,  which  bore  date  the  24th  of 
December,  1824.     Evans  had   debited  Lens  in   account 
with  the  interest  half-yearly,  down  to  the  25th  of  Decem- 
ber, 1835.     On  the  12th  of  March,  1836,  Evans  indorsed 
the  note  to  Boyle,  and,  as  the  plaintiffs  alleged  and  en- 
deavoured to  prove,  without  any  consideration.    In  August 
of  the  same  year,  Evans  became  a  bankrupt.    On  the  16th 
January,  1838,  Boyle  indorsed  and  delivered  the  note  to 
the  defendant,  and  in  the  March  following  himself  became 
bankrupt.     A  dividend  of  5^.  M,  in  the  pound  was  paid 
under  the  fiat  against  Evans,  and  of  49.  6J.  in  the  pound 
under  that  against  Boyle;  but  no  mention  was  made  of 
the  note  in  question  until  June,  1839,  when  the  defend- 
ant made  application  to  Lens,  the  maker,  for  payment  of 
interest  upon  it ;  and,  on  Lens's  death  in  the  following 
August,  the  defendant  commenced  an  action  against  his 
widow,  to  recover  the  amount  of  it.     Upon  these  facts,  the 
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Bxeh.  o/PUas,  inference  of  frauds  which  ought^  therefore,  to  put  the  party 
'  ^  who  takes  the  instrument  under  such  circumstances  upon 
Bkookb  his  guard;  Bayley  on  Bills,  157;  Taylor  v.  Mather  (a). 
Mitchell.  ^^^  applies  equally  to  a  note  payable  on  demand  as  to 
any  other  negotiable  instrument.  A  party  taking  a  note 
under  such  circumstances,  takes  it  subject  to  the  same 
consequences  as  a  party  who  takes  an  overdue  note  pay- 
able after  date.  {^Parke,  B. — ^The  non-payment  of  interest 
for  three  years  was  the  only  circumstance  tending  to  have 
put  the  defendant  upon  his  guard,  because  a  promissory 
note  payable  on  demand  is  current  for  any  length  of 
time.]  It  is  settled  law,  that  a  note  payable  on  demand 
is  payable  immediately;  and  therefore  that  the  Statute  of 
Limitations  runs  upon  it  from  the  date  of  the  note,  and  not 
from  the  time  of  the  demand;  Christie  v.  Fonsick{b), 
Borough  V.  White  (c)  shews,  indeed,  that  a  note  payable  on 
demand  cannot  be  considered  as  overdue  at  the  time  of 
the  indorsement  of  it;  but  this  case  goes  much  further, 
since  here  the  note  was  made  in  1824,  and  no  demand  of 
interest,  or  of  payment  of  the  principal,  was  made  by  any 
party  from  1835  till  1839. 

Parke,  B. — I  cannot  assent  to  the  arguments  urged  on 
behalf  of  the  plaintiffs.  If  a  promissory  note  payable  on 
demand  is,  after  a  certain  time,  to  be  treated  as  overdue, 
although  payment  has  not  been  demanded,  it  is  no  longer 
a  negotiable  instrument.  But  a  promissory  note  payable 
on  demand  is  intended  to  be  a  continuing  security.  It  is 
quite  unlike  the  case  of  a  cheque,  which  is  intended  to  be 
presented  speedily. 

The  rest  of  the  Court  concurred,  and  on  this  ground  the 
rule  was,  therefore. 

Refused. 

(a)  3  T.  R.  83,  n.  (b)  1  Selw.  N.  P.  141. 

(c)  4  B.  &  C.  325 ;  6  D.  &  R.  379. 
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Exeh.  of  PieaM,  it  to  another^  over  whom  he  had  no  control.     IParke,  B. — 

That  was  his  own  fault.  It  is  laid  down  in  Comyns'  Di- 
gest^ Detinue  (A)^  that  the  action  of  detinue  lies^  ''though 
the  defendant  quitted  the  possession  before  the  action 
brought,  by  delivery  of  the  goods  to  another/'  and 
Brooke's  Abridgment,  Detinue,  1, 2,  33,  34, 40,  is  cited  in 
support  of  the  position.^  That  may  mean  where  he  has 
merely  parted  with  the  physical  custody  of  the  goods. 

Parke,  B. — ^There  will  be  no  rule  in  this  case.  Detinue 
does  not  lie  against  him  who  never  had  possession  of  the 
chattel,  but  it  does  against  him  who  once  had,  but  has  im- 
properly parted  with  the  possession  of  it. 

The  other  Barons  concurred. 

Rule  refused. 


Nov,  11.  FeWSTER  V,  BOOOETT. 


In  Ml  action  of  JVNOWLES  movcd  for  a  rule  to  shew  cause  why  the 
the  writ  of        Master's  taxation  in  this  case  should  not  be  reviewed.     It 


indorsed  for  ^^  ^^  action  of  debt.  The  writ  of  summons  was  indorsed 
£67.thede.      for  57/.  2«.  7rf.     The  defendant  pleaded,  as  to  all  but 

fendant  plead-  '^ 

ed,  as  to  all  but  19/.  ]2«.  8(/.,  payment;   as   to  that   sum,   payment  into 

agto'thVSiS/  Court.     At  the  trial  before  Lord  Denman,  C.  J.,  at  the 

Coim!"^A"aie  '***  York  Assizes,  the  defendant  proved  payment  of  the 

trial  he  proved  di£Ference  between  the  above  sums ;  but  it  appearing  that 

payment  to  the  f  ^       %     -,  t  'im^i 

plaintiff  of  all  a  sum  of  £13  had  been  paid  alter  the  commencement  of  the 
yond  the  j|i9:  actiouj  the  leamcd  judge  directed  a  verdict  to  be  entered 
thaVl  sum  o?**  *^^  *^®  plaintiflF  for  nominal  damages.  The  plaintifPs  coun- 
£18  was  paid     scl  then  applied  to  his  lordship  to  certify  that  it  was  a  fit 

after  action 

brought.     The 

▼erdict  was  thereupon  entered  for  it  IS,  the  plaintiff  undertaking  to  sue  out  execution  for  the 

costs  only: — Held,  that  the  plaintiff  was  entitled  to  costs  to  be  taxed  on  the  scale  applicable  to 

a  recovery  of  a  sum  above  £20. 
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Bteh,  of  Pleat, 
1841. 

Nov.  11.  Kenrick  V.  Davies. 

An  affidavit  to    XjUSH  moved  for  a  rule  to  shew  cause  why  the  Judge's 

hold  to  bail,  -  i  ^   •       ••   •       *_i  •  i»       ^i       •        •  /• 

sutingthede-  order  obtained  m  this  cause  for  the  issuing  of  a  capias 
[ndebted^tothe  ^^6^^^^  *h®  defendant  should  not  be  set  aside,  on  the 
plaintiff  in  ^2    ground  of  the  alleged  insufficiency  of  the  affidavit  on  which 

"on  the  balance    f  .  ®  "^ 

of  an  account  it  was  obtained.     The  affidavit  stated,  that  the  defendant 

an/deUvered  ^^  indebted  to  the  plaintiff  in  the  sum  of  £22,  ^'  on  the 

to  the  defendf  ^^^^-^cc  of  an  account  for  goods  sold  and  delivered  by  the 

ant:"— ffou  plaintiff  to  the  defendant.^'  He  contended,  that  it  ought  to 

sufficient,  with- 

out  lUting  that  have  stated  that  it  was  an  account  stated  between  the  par- 
counif  stated'  *^®^>  *^^  ^^^^  Jones  V.  ColUns  (a),  where  an  affidavit,  stating 
between  the       ^hat  the  defendant  was  indebted  ''upon  and  for  the  ba- 

parties.  * 

lance  of  an  account  between  [not  saying  "  stcUed  be- 
tween''] the  plaintiff  and  defendant,"  was  held  insufficient. 
[Parke,  B. — That  is  not  necessary  here,  because  the  affi- 
davit states  that  the  balance  of  the  account  was  for  goods 
sold  and  delivered.  Lord  Abinger,  C.  B. — In  the  case  you 
cite,  no  consideration  was  stated;  here  the  affidavit  states 
the  consideration  to  have  been  goods  sold  and  delivered.] 

Per  Curiam, 

Rule  refused. 


(a)  6  Dowl.  p.  C.  526. 
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Exeh.  of  PUast  the  wholc,  leaving  it  for  them  to  settle  with  the  legatees 
'  ^  the  proportion  of  duty,  when  the  matter  in  dispute  shaU 
Elliott  jjg  determined."  The  defendants  continued  to  carry  on 
Elliott.  the  business  on  the  same  premises,  and  retained  the 
carriage  in  question,  and  (according  to  their  evidence) 
finished  it  at  their  own  expense,  delivered  it  to  the  pur- 
chaser in  March  or  April  1838,  and  received  the  price.  The 
question  to  which  the  evidence  on  both  sides,  at  the  trial, 
was  mainly  directed,  was  whether  the  carriage  was  in  fact 
in  such  an  unfinished  state,  at  the  time  of  the  testator's 
death,  as  to  fall  within  the  description  of  '^  stock,"  in  the 
bequest  to  the  defendants;  but  at  the  close  of  the  defend- 
ants' case,  the  plaintiff's'  counsel  contended  that  they  were 
at  all  events  entitled  to  recover,  there  being  no  evidence 
of  the  assent  of  the  plaintiffs  to  the  bequest  of  the  carriage 
to  the  defendants;  and  the  Lord  Chief  Justice,  in  summing 
up  the  case,  addressed  the  jury  in  these  words: — "  Gren- 
tlemen,  do  you  see  any  assent  on  the  part  of  the  executors? 
I  do  not."  The  jury  found  for  the  plaintiffs,  damages 
£240. 

In  Easter  Term,  Channell,  Serjt.,  obtained  a  rule  nisi  for 
a  new  trial,  on  the  ground  of  misdirection ;  against  which 

Thesiger  and  Gumey  shewed  cause. — ^The  direction  of  the 
learned  Judge  was  correct,  for  there  was  no  evidence  of 
assent  to  the  bequest  of  this  particular  carriage.  It  is  clear, 
firom  the  memorandum  on  the  legacy  receipt,  that  the  exe- 
cutors thought  it  formed  no  part  of  the  stock  in  trade, 
but  was  in  such  a  state  at  the  time  of  the  testator's  death, 
that  the  property  in  it  had  passed  to  the  purchaser.  That 
memorandum  proves  non-assent,  because  it  shews  that  the 
plaintiffs  disputed  the  defendants'  title.  [Lord  Abinger, 
C.  B. — It  shews  that  their  assent  was  withheld  for  the 
present.]     The  Court  then  called  on 

Montagu  Chambers,  in  support  of  the  rule. — ^The  learned 


26  CASES   IN   THE    EXCHEQUEE, 

Exeh.  of  puat,  whether  the  executor  have  assets  or  not/'  And  again — 
^  ^  ^  ^'  If  a  man  devise  the  occupation  of  a  book  or  any  other 
Elliott  chattel  personal  to  J.  S.,  or  that  J.  S.  shall  have  the  occu- 
Elliott.  pation  of  any  such  like  thing  during  his  life,  and  that  after 
his  decease  it  shall  go  to  J.  D.  for  ever,  and  the  executor 
deliver  the  thing  to  J.  S.;  it  seems  this  is  a  good  execution 
of  the  l^acy  to  the  second  devisee,  J.  D.'^  In  Noel  v.  Ro- 
binson {a),  where  the  defendant,  an  executor,  had  let  for  a 
term  of  years  an  estate  devised  to  the  plaintiff,  and  re- 
served rent  in  trust  for  him;  it  being  objected  that  there  was 
no  assent.  Lord  Nottingham  said, ''  It  did  tantamount  to  an 
assent,  and  being  a  lawful  act,  a  little  matter  will  be  taken 
for  an  assent/'  The  law  is  laid  down  in  similar  terms  in 
Cray  v.  W%Ui8{b).  In  the  present  case,  it  was  not  disputed 
that  there  were  assets,  and  the  circumstances  shewed  that  it 
was  a  rightful  and  proper  act  for  the  executors  to  assent  to 
this  bequest. 

Lord  Abinoer,  C.  B. — It  appears  to  me  that  the  direc- 
tion of  the  Lord  Chief  Justice  was  right.  I  see  no  evi- 
dence of  assent  to  the  taking  of  this  particular  chattel  by 
the  defendants.  Putting  the  case  in  the  strongest  way  for 
them,  that  the  executors  had  assented  to  the  bequest  of 
the  stock,  they  yet  expressly  withheld  their  assent  as  to 
this  carriage,  supposing  that  it  did  not  form  part  of  the 
stock  in  trade,  or  at  least  wishing  for  time  to  make  up 
their  minds  whether  it  came  within  that  description  of 
property  or  not.  And  we  have  no  right  to  consider  whe- 
ther they  were  right  in  thus  withholding  their  assent  or 
not ;  that  is  a  question  for  the  consideration  of  a  Court  of 
Equity,  on  a  bill  filed ;  but  the  legatee  can  maintain  no 
action  at  law  until  the  executor  has  assented  to  the  bequest. 
Here,  for  some  reason,  good  or  bad,  it  appears  that  the 
executors  had  withheld  their  assent ;  and  they  had  a  right 

(a)  1  Vera.  90;  2  Ventr.  358.  (A)  3  P.  Wma.  531. 
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Exeh.  of  Pieas^  could  entitle  the  executor  to  withhold  his  assent,  are  paid. 

1  Ail  mm^ 

'  ^  The  position  which  has  been  cited  from  Sheppard's  Touch- 
Elliott  stone  requires  some  qualification.  The  law  is  correctly 
Elliott,  stated  in  Williams  on  Executors  {a),  that  a  conditional 
assent  is  sufficient  only  where  it  is  the  case  of  a  condition 
subsequent,  or  such  a  one  as  the  executor  had  no  authority 
to  annex  for  his  own  benefit.  It  is  unnecessary,  however, 
to  give  any  opinion  on  that  point :  the  only  question  here 
is,  whether  the  executors,  who  have  assented  to  the  bequest 
of  stock  in  trade,  have  therefore  assented  to  the  bequest  of 
this  particular  chattel,  not  as  a  part  of  one  entire  thing, 
but  on  the  ground  of  its  being  one  of  numerous  chattels 
constituting  stock  in  trade.  Undoubtedly  they  are  not 
obliged  to  assent  as  to  all,  but  may  withhold  their  assent 
as  to  part :  and  here  it  is  clear  that,  doubting  whether  this 
carriage  was  part  of  the  stock,  they  refused  to  assent  as  to 
it.  They  are  therefore  entitled  to  recover  it  in  trover, 
seeing  that  it  never  vested  in  the  legatees. 

GuRNEY,  B.,  concurred. 

BoLFE,  B. — I  am  of  the  same  opinion.  There  is  a  clear 
distinction  between  the  efl^ect  of  an  assent  by  an  executor 
as  to  one  out  of  several  chattels,  and  an  assent  to  the 
bequest  of  a  term  of  years.  If  he  assent  to  the  tenant  for 
life  taking,  it  would  be  manifestly  unjust  that  it  should 
not  be  an  assent  to  him  in  remainder;  that  the  executor 
should  have  it  in  his  power  afterwards  to  take  and  sell  the 
reversion  for  pajrment  of  the  t^tator's  debts,  would  be  an 
act  of  great  injustice.  But  the  case  is  totally  different  as 
to  the  bequest  of  a  number  of  articles,  as  stock  in  trade,  or 
plate :  there  an  executor  may  properly  withhold  his  assent 
as  to  some,  because  he  may  want  them,  and  want  them 
rightfully,  for  payment  of  the  debts  of  the  testator. 

Bule  discharged. 

(a)  Vol.  2,  pp.  1089,  1090,  3rd  edit 


MICHAELMAS   TERM,   5  VICT.  29 

Ejteh.  of  Pleat, 
1841. 

BbADSHAW  v.  BrADSHAW.  jy^^  J  J 

Assumpsit  for  money  paid,  money  had  and  received,  The  plaintiff; 

and  on  an  account  stated.     Plea,  non  assumpsit.     At  the  JJi^JSwrto  his 

trial  before  Lord  AUnger,  C.  B.,  at  the  London  Sittings  JJ*^^**"  ^*»  P'^ 

after  Easter  Term,  the  following  facts  appeared : —  sition  of  lo*.  in 

The  plaintiff,  being  in  embarrassed  circumstances,  pro-  be  secured  by 

posed  to  his  creditors  to  pay  them  a  composition  of  10s.  in  a"  thTcredl-"* 

the  poimd,  to  be  secured  by  his  acceptances,  payable  in  *?"  agreed  to 

the  arrange* 

three  instalments.   All  the  creditors  agreed  to  sign  a  com-  ment  except  the 

position  agreement  to  this  effect,  except  the  defendant,  refused  to' exe-^ 

who  was  a  creditor  for  the  sum  of  559/.  16«.  8rf.,  and  he  ^"ent^uni^V 

refused  to  execute  the  asreement,  unless  he  were  paid  the  were  paid  the 

.  .     additional 

additional  sum  of  2s.  in  the  pound  upon  the  amount  of  his  sum  of  2s,  in 
debt.  The  party  who  conducted  the  negotiation  on  behalf  \^^  ^ebt  *a 
of  the  plaintiff  thereupon  gave  the  defendant  a  cheque  for  c^«<i"«  fo'  *^»^ 

'^  r         o  1  amount  was 

55/.  19s.  Sd.  (the  amount  of  2s.  in  the  pound  on  his  debt),  accordingly 
drawn  by  one  Waite,  the  father-in-law  of  the  plainti£F,  relation  of  the 
without  the  plaintiff's  knowledge :  and  the  defendant  then  5lf/?he%lanV 
signed  the  agreement,  and  received  from  the  plainti£F  three  J*^'"  ^^<^^' 

.  ledge,  and  he 

bills  of  exchange  for  91/.  lis.  lOd.  each,  for  the  amount  then  signed  the 

of  his  composition ;  after  which  he  executed  an  uncondi-  ^dvcdfrom" 

tional  release  to  the  plaintiff.   It  was  opened  for  the  plain-  ^^^^^!^^^^^ 

tiflF  at  the  trial,  that  the  bills  given  to  the  defendant  were,  ^*»?  lo*.  compo- 
sition.  SembUf 
at  the  time  of  their  maturity,  outstanding  in  the  hands  of  that,  under 

third  parties  as  indorsees,  and  that  the  plainti£F  had  paid  tt»nle»!^lhT' 
the  amount  of  them  to  the  holders  out  of  his  own  funds.  P*»»n^ff»  ^^'^e 

were  compelled 

The  plainti£F  brought  this  action  to  recover  back  the  sum  to  pay  the  bills 
of  55/.  19s.  Sd.,  and  rested  his  claim  on  two  grounds ;  first,  bon&  fide  in- 
that  the  advance  of  that  sum  by  Waite,  on  behalf  of  the  thom 'they  had 
plainti£F,  to  the  defendant,  was  without  consideration ;  and  ^««»  transfer- 

■^  '  '  .  red  by  the  dc- 

secondly,  that  as  the  defendant  had  received  not  only  that  fendant  for 
money  from  Waite,  but  also  the  value  of  the  composition  recover  back 

from  the  de- 
fendant the 
excess  received  by  him  beyond  the  amount  of  the  composition. 
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Sxeh.  ^  Pleat,  negotiated  by  him^  and  paid  when  due  by  the  plaintiff,  he 

^   ^      .     had  thus  received  more  than  the  amount  of  the  agreed 

Bradshaw     composition,  and  the  overplus  might  be  recovered  back  by 

Bradshaw.    the  plaintiff.     The  Lord  Chief  Baron,  adverting  to  the 

first  point,   (which  had  been  most  prominently  made), 

thought  that,  as  the  money  had  been  paid  by  Waite  to  the 

defendant  without  the  privity  of  the  plaintiff,  the  latter 

had  no  right  to  recover  it  back,  and  accordingly  directed 

a  nonsuit. 

In  Trinity  Term,  Erie  obtained  a  rule  to  shew  cause  why 
the  nonsuit  should  not  be  set  aside,  and  a  new  trial  had ; 
against  which 

Thesiger  now  shewed  cause. — ^The  case  on  the  part  of  the 
plaintiff  is  put  in  two  ways :  first,  that  the  payment  of  the 
55/.  19«.  8(/.  by  Waite  to  the  defendant  was  in  fact  a  pay- 
ment by  the  plaintiff,  and  that  the  agreement  whereon  it 
was  paid  being  fraudulent,  he  is  entitled  to  recover  it  back: 
or  secondly,  that  the  surplus  received  by  the  defendant 
beyond  the  composition  of  10«.  is,  under  the  circumstances, 
recoverable  as  money  had  and  received  to  the  plaintiff's 
use.  With  respect  to  the  first  ground,  it  is  dear  that  the 
money  was  paid  by  Waite  without  the  plaintiff's  knowledge; 
it  was  in  fact  Waiters  money  and  not  the  plaintiff's :  and 
as  Waite  could  not  have  recovered  it  back,  it  being  a 
voluntary  payment  by  him,  and  he  being  in  pari  delicto 
with  the  defendant,  so  neither  could  the  plaintiff,  by  as- 
suming himself  to  be  the  debtor  of  the  defendant,  give 
himself  a  title  to  recover  which  Waite  had  not.  With 
regard  to  the  second  ground  of  objection,  it  is  not  neces- 
sary on  the  present  occasion  to  question  the  cases  which 
have  established  that  any  private  arrangement,  where- 
by one  creditor  is  to  receive  a  greater  benefit  than  the 
others,  as  an  inducement  to  sign  a  composition  deed,  is  a 
fraud  on  the  other  creditors,  and  void :  Cockshott  v.  Ben^ 
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nett{a),  Siemman  v.  Magnus  {b)j  Lewis  v.  Jones  (c).  But  &«a.  o/PieoB, 
here  the  debtor  is  attempting  to  recover  back  money  which  ^  ^^'  ^ 
has  been  actually  paid  to  the  creditor.  In  Knight  v.  Bradshaw 
Hunt  {d)j  the  creditor  was  seeking  to  enforce  the  composi-  Bradshaw. 
tion,  after  receiving  the  surplus  under  the  fraudulent  agree- 
ment; which  distinguishes  that  case  firom  the  present. 
The  case  of  Ward  v.  Bird  {e)  appears  most  to  resemble  the 
present.  There  the  defendant^  who  was  a  creditor  of  the 
plaintiff,  stipulated,  by  a  composition  deed,  that  his  debt 
should  be  paid  at  6«.  in  the  pound  by  promissory  notes; 
and  after  the  execution  of  the  deed,  obtained  pajrment 
from  the  plaintiff  in  full :  and  it  was  held,  that  the  plaintiff 
could  not  recover  back  the  difference  between  the  ftdl 
amount  of  the  defendant's  debt  and  the  composition, 
without  proving  that  the  composition  notes  had  been  paid, 
or  giving  some  evidence  equivalent  to  such  proof.  [Parke, 
B. — That  case  is  very  inaccurately  reported.  The  money 
sought  to  be  recovered  back  had  been  paid  in  settlement 
of  an  action  by  the  plaintiff  himself.]  The  case  of  Turner 
V.  Hoole  (/)  is  there  referred  to  as  an  authority.  There 
a  creditor,  after  having  signed  a  composition  deed,  induced 
the  debtor  to  give  him  bills  of  exchange  for  the  full  amount 
of  his  debt,  bearing  date  the  day  before  the  composition 
deed ;  and,  after  receiving  one  instalment,  sued  the  debtor 
on  the  bills,  and  recovered  the  amount,  minus  the  instal- 
ment paid.  Lord  Tenterden  ruled,  that  the  debtor  might 
maintain  an  action  for  money  had  and  received  against 
the  creditor,  to  recover  back  the  difference  between  the 
full  amount  of  the  debt  and  the  amount  of  the  composi- 
tion. That  case  would  certainly  appear  to  be  an  authority 
against  the  present  defendant,  but  for  the  circumstance 
that  the  report  cannot  be  relied  on,   since  it  states  the 


(a)  2  T.  R.  763.  (rf)  5  Bing.  432;  3  M.  &  P.  18. 

(h)  1 1  East,  390.  (e)  5  C.  &  P.  229. 

(c)  4  B.  &  C.  506;  6  D.  &  R.  567.  (/)  Dowl.  &  Ry.  N.  P.  C.  27. 
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Exek.  of  Pieaa,  agreement  for  payment  in  full  to  the  defendant  to  have 

1841 

'     been  made  after  the  signing  of  the  composition  deed,  in 

Bradshaw  which  case  it  wonld  not  be  fraudulent  at  all.  And  in  WiU 
Bradshaw.  9on  V.  Ray  {a),  Lord  Denman,  C.  J.,  remarking  on  the  case 
of  J\imer  v.  Hoole,  says,  "  Lord  Tenterden,  in  deciding 
that  case,  was  not  reminded  of  another  principle  of  at  least 
equal  importance,  which  was  established  in  Marriot  v. 
Hampton  [b),  that  what  a  party  recovers  from  another  by 
legal  process,  without  fraud,  the  loser  shall  never  recover 
back  by  virtue  of  any  facts  which  could  have  avaUed  him 
in  the  former  proceeding."  Smith  v.  Cuff{c)  will  no 
doubt  be  relied  on  for  the  plaintiff.  But  there  one  of  the 
promissory  notes  given  by  the  plainti£F,  the  debtor,  had 
been  negotiated  by  the  defendant,  and  payment  had  been 
enforced  against  the  plaintiff  by  the  holder.  That,  there- 
fore, was  a  payment  by  compulsion,  and  it  was  not  a  case 
of  par  delictum.  [Parkej  B. — ^It  is  most  probable  that 
Turner  v.  Haole  was  a  case  of  the  same  description,  and 
that  the  defendant  had  enforced  payment  of  the  bills 
against  the  plaintiff,  by  putting  them  into  the  hands  of  an 
indorsee.]  In  Alsager  v.  Spalding  {d),  which  was  a  deci- 
sion on  the  same  groimd,  it  is  admitted  arguendo  that 
Smiih  V.  Cuff  is  not  distinguishable  from  Turner  v.  Hoole. 
But  Wilson  V.  Ray  is  an  authority  for  the  defendant.  In 
that  case,  a  creditor  refused  to  sign  the  composition  deed 
without  receiving  a  bill  of  exchange  for  the  remainder  of 
his  debt,  which  the  debtor  gave  him,  and  he  then  signed 
the  deed;  and  the  debtor  having  afterwards  paid  the 
amount  of  the  bill  to  the  creditor,  it  was  held  that  this  was  a 
voluntary  payment,  and  that  the  amount  could  not  be  re- 
covered back  as.  money  had  and  received.  In  the  present 
case,  it  is  not  the  creditor  who  is  seeking  to  enforce  the 


(a)  10  Ad.  &  £11.  82;  2  P.  &  D.  (c)  6  M.  &  Sel.  160. 

253.  (d)  4  Bing.  N.  C.  407;  6  Scott, 

(b)  7  T.  R.  269.  204. 
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Exeh.  of  Pleas,  payment  of  which  could  have  been  resisted  if  they  had 
v.^^^^.!^  remained  in  the  hands  of  the  creditor,  as  against  him  the 
Braoshaw  negotiation  of  them  is  void,  and  the  money  received  by 
Bradshaw.  him  is  money  had  and  received  to  the  plaintifiPs  use.  The 
cases  of  Knight  v.  Hunty  and  Leicester  v.  Rosey  are  clear 
authorities  to  shew  that  it  makes  no  difference  whether 
the  money*  be  obtained  firom  the  debtor,  or  from  a  third 
person :  in  either  case,  the  fevoured  creditor  is  guilty  of 
an  extorsive  and  oppressive  fr^ud.  The  question  really  is, 
whether  the  agreement  between  the  plaintiff  and  the  de- 
fendant was  void  altogether,  or  only  as  against  the  defend- 
ant. It  is  said  the  plaintiff  has  paid  no  more  than  he 
was  bound  to  pay ;  but  if  the  agreement  was  illegal  and 
void,  he  was  not  bound  to  pay  anything.  [Parke^  B. — 
Must  he  not  pay  the  original  debt?]  No;  as  to  that,  the 
creditor  would  be  met  by  the  deed  of  release;  and  if  he 
alleges  that  it  is  void  as  being  in  pursuance  of  the  fraudu- 
lent agreement,  he  is  met  by  the  answer,  that  he  cannot 
take  advantage  of  his  own  fittud.  A  creditor  would  be  no 
lo«r  by  imisting  on  an  undue  preference,  if,  on  being  un- 
able  to  retain  it,  he  were  remitted  to  his  original  rights. 
This  is  not  a  case  of  par  delictum :  the  debtor  is  under  op- 
pression, and  the  payment  by  him  upon  the  bills  is  not 
voluntary.  No  doubt,  however  void  the  transaction 
were,  if  the  money  were  paid  by  the  debtor  at  a  time  when 
he  might  have  resisted  the  payment,  he  cannot  recover  it 
back ;  but  here  the  payment  was  made  because  the  plain- 
tiff had  no  defence  against  the  holder  of  the  bills. 

Lord  Abinoee,  C.  B. — If  I  were  satisfied  that  the  whole 
of  the  points  essential  to  constitute  the  case  of  the  plain- 
tiff, upon  the  second  ground  which  has  been  taken  on  his 
behalf,  had  been  made  at  the  trial,  I  should  have  been 
sorry  to  expose  him  to  the  payment  of  any  costs.  But,  to 
enable  him  to  recover,  it  was  essential  for  him  to  shew, 
first,  that  the  bills  were  paid  by  him,  otherwise  non  constat 
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Exch.  of  Pleat,  payment  was  made  by  him  involuntarily,  out  of  his  own 

'   ^     funds,  and  in  discharge  of  a  bon&  fide  claim.     That  raises 

Bradshaw     a  very  important  question,  on  which  it  will  probably  be- 

Brapshaw.    come  necessary  to  take  the  opinion  of  the  Court;  but  the 

case  is  not  yet  ripe  for  that  decision. 


GuENEY,  B.,  and  Rolfe,  B.,  concurred. 


Rule  absolute. 


NovAl.  Bill  r.  Bament. 

The  defendant  ASSUMPSIT  for  goods  sold  and  delivered,  and  on  an 
of^H  *th^^  account  stated.  Plea,  non  assumpsit.  At  the  trial  before 
credere  agent  of  Lord  Abinger,  C.  B.,  at  the  London  sittings  after  Trinity 

the  plaintiff,  at     ^  ,      ^  „       .      '  ,  ^  ^ 

a  stipulated       Term,  the  following  facts  appeared : — 

paM  for  on  de-        T^®  defendant  ordered  of  one  Harvey,  who  was  an  agent 

iiTery ;  and  on    ^f  ^^  plaintiff  imder  a  del  credere  commission,  a  quantity 

receiving  notice  *  *       t.  .^ 

that  the  goods  of  goods,  including  twenty  dozen  hair-brushes  and  twelve 
H.'s  warehouse,  dozen  clothcs-brushes,  to  be  paid  for  on  delivery,  at  a  sti- 
dirccted*a*boy  P^*^*^  price;  but  uo  memorandum  in  writing  of  the 
whom  he  saw     bargain  was  made  at  the  time.     On  receiving  notice  from 

there  to  put  a  °  ,  ° 

certain  mark  on  Harvcy  that  the  brushcs  had  arrived  at  his  warehouse, 

the  defendant's  the  defendant,  on  the  22nd  of  March  last,  went  there, 

cewrthc^  goods  ^^^  directed  a  boy,  whom  he  saw  there,  to  alter  the  mark 

by  reason  of  a  '' No.  1,"  upon  ouc  of  the  packages,  to  "No.  12/'  and 

dispute  about  ,    ,  r        -td     ^  f 

the  price,  an  to  send  the  wholc  of  the  goods  to  the  St.  Catharine's 
menced^igadnst  Docks.  The  next  day,  an  invoice  was  delivered  to  the 
**|"?  ^y**A^  defendant,  charging  the  brushes  respectively  at  the  rate 
which,  at  H.'s    of  Ss.  and  12*.  each.     The  defendant  objected  to  this 

request,  the 
defendant 

wrote  in  H.'s  ledger,  at  the  bottom  of  a  page,  containing  the  statement  of  the  goods  in  ques- 
tion and  headed  with  the  plaintiff's  name,  the  words  "  Received  the  above,"  which  he  signed : 
— Held,  that  there  was  no  evidence  to  go  to  the  jury  of  a  delivery  and  acceptance,  sufficient  to 
satisfy  the  Statute  of  Frauds. 

A  memorandum  in  writing  of  a  contract,  to  satisfy  the  Statute  of  Frauds,  roust  have  been 
made  before  action  brought 
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Exeh,  of  Pleas,  not  be  signed  unih  the  intent  of  attesting  the  bargain. 
•  Coles  V.  Trecothick  (a) .  But,  at  all  events,  the  acknowledg- 
ment, "  Received  the  above,^'  was  evidence  to  go  to  the 
jury  of  a  previous  acceptance.  There  is  nothing  in  it  to 
confine  its  operation  to  the  particular  moment  at  which  it 
was  signed.  All  that  is  prohibited  by  the  statute  is,  that 
such  a  contract  as  is  mentioned  therein  shall  not  be  im- 
posed on  a  party  without  a  particular  species  of  proof;  but 
if  the  plaintiff  produces  in  evidence  a  document  which  goes 
to  prove  a  good  contract  anterior  to  the  commencement  of 
the  action,  that  is  sufficient.  Secondly,  there  was  besides 
independent  evidence  of  acceptance.  The  defendant  was 
allowed  to  deal  with  the  goods  as  his  own,  and  had  posses- 
sion of  them,  although  Harvey  might  still  retain  a  lien  on 
them  for  the  price.  The  present  case  is  distinguishable 
from  all  those  which  will  be  relied  upon  for  the  defendant. 
In  Tempest  v.  Fitzgerald  (&),  the  horse,  although  ridden  by 
the  vendee  for  the  purpose  of  trial,  remained  throughout 
in  the  possession  of  the  vendor  as  the  owner.  So,  in  Car- 
ter  V.  Tcmssaint  (c),  the  horse  was  sent  to  grass  in  the  vend- 
or's name,  by  the  vendee's  direction.  So  also,  in  Maberley 
V.  8hqppard{d),  the  waggon  remained,  unfinished,  in  the 
possession  of  the  maker.  Baldey  v.  Parker  ie)  only  de- 
cides that  the  mere  marking  of  goods  by  the  vendee  in 
the  vendor's  shop  does  not  constitute  an  acceptance ;  but 
here  more  was  done.  The  order  for  the  marking  may  be 
coupled  with  the  subsequent  acknowledgment  by  the  re- 
ceipt in  the  ledger. 

Erie  (with  whom  was  TVhateley)^  contra. — It  is  now  said 
that  there  was  evidence  for  the  jury  of  an  acceptance ;  but 
at  the  trial  the  point  was  left  for  the  Court  to  determine, 
whether  the  undisputed  facts  amounted  in  law  to  an  ac- 

(a)  9  Ves.  250.  {d)  10  Bing.  99;  3  Moo.  &  Sc. 

{h)  3  B.  &  Aid.  680.  436. 

(c)  5  B.  &  Aid.  855 ;  1  D.  &  R.  (e)  2  B.  &  Cr.  37;  3  D.  &  R. 

615.  220. 
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Ejcek.  of  PUas,       Lord  Abinoeb.  C.  B. — If  the  question  at  the  trial  had 

turned  altogether  upon  the  acceptance,  I  should  then  have 
formed  the  same  opinion  as  I  do  now.  In  order  to  make  it 
such  an  acceptance  as  to  satisfy  the  statute,  it  should  appear 
that  there  was  a  delivery.  Here  Harvey  was  the  plaintiff's 
agent,  and  sold  for  ready  money,  and  he  was  not  bound 
to  deliver  the  goods  until  payment  of  the  price.  Now  all 
that  takes  place  is  a  direction  by  the  defendant  to  alter 
the  mark  on  the  goods,  and  to  send  them  to  the  docks : 
but  the  question  is,  whether  this  was  done  under  such  cir- 
cumstances, and  Harvey  stood  in  such  a  situation,  as  that 
he  was  bound  to  send  them  to  the  docks.  The  acceptance, 
to  be  effectual  under  the  statute,  should  be  such  as  to 
devest  the  property  in  the  goods  out  of  the  seller.  Here 
the  defendant  probably  meant  to  accept  them,  and  to 
make  Harvey  his  agent  for  shipping  them.  But  can  it  be 
said  that  he  was  his  agent  to  deliver  at  aU  events?  I 
think  clearly  not.  He  was  at  liberty  to  say  that  he  would 
not  deliver  to  or  ship  for  the  defendant  until  the  goods 
were  paid  for.  There  is  nothing  to  shew  that  he  con- 
tracted to  hold  them  as  the  defendant's  agent,  or  by  im- 
plication to  make  him  his  agent.  Therefore,  for  want  of 
a  delivery,  there  was  no  sufficient  acceptance  of  these  goods. 
The  rule  will  be  absolute,  but  not  for  a  nonsuit,  as  it  ap- 
pears that  some  goods  were  received  by  the  defendant,  but 
for  a  new  trial  on  payment  of  costs  by  the  plaintiff. 

Pabke,  B. — I  concur  in  thinking  that  there  was  no  evi- 
dence to  go  to  the  jury  to  satisfy  the  Statute  of  Frauds. 
With  regard  to  the  point  whicE  has  been  made  by  Mr. 
Martin,  that  a  memorandum  in  writing  after  action  brought 
is  sufficient,  it  is  certainly  quite  a  new  point,  but  I  am 
clearly  of  opinion  that  it  is  untenable.  There  must,  in 
order  to  sustain  the  action,  be  a  good  contract  in  existence 
at  the  time  of  action  brought ;  and  to  make  it  a  good  con- 
tract under  the  statute,  there  must  be  one  of  the  three  re» 
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quiflites  therein  mentioned.  I  think,  therefore,  that  a  writ-  ^e«cA-  y  Pleas, 
ten  memorandum,  or  part  payment,  after  action  brought, 
is  not  sufficient  to  satisfy  the  statute.  Then,  to  take  the 
case  out  of  the  17th  section,  there  must  be  both  delu 
very  and  acceptance;  and  the  question  is,  whether  they 
have  been  proved  in  the  present  case.  I  think  they  have 
not.  I  agree  that  there  was  evidence  for  the  jury  of  ac- 
ceptance, or  rather  of  intended  acceptance.  The  direction 
to  mark  the  goods  was  evidence  to  go  to  the  jury  quo 
animo  the  defendant  took  possession  of  them :  so  also,  the 
receipt  was  some  evidence  of  an  acceptance.  But  there 
must  also  be  a  delivery ;  and  to  constitute  that,  the  pos- 
session must  have  been  parted  with  by  the  owner,  so  as  to 
deprive  him  of  the  right  of  lien.  Harvey  might  have 
agreed  to  hold  the  goods  as  the  warehouseman  of  the  de- 
fendant, so  as  to  deprive  himself  of  the  right  to  refuse  to 
deliver  them  without  payment  of  the  price;  but  of  that 
there  was  no  proof.  There  was  no  evidence  of  actual  mark- 
ing of  the  goods,  or  that  the  order  to  mark  was  assented 
to  by  Harvey.  I  am  of  opinion,  therefore,  that  there  was 
no  sufficient  proof  of  acceptance  to  satisfy  the  statute,  and 
that  the  case  falls  within  the  17th  section. 

Gurnet,  B.,  and  Bolfe,  B.,  concurred. 

Bule  absolute  accordingly. 
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Bjceh,  qf  PUaa 
1841. 

iVbv.  13.  Brown^  Public  Officer^  &c.  v.  Bamford. 

A  Judge  at  IN  this  casc  a  rule  had  been  obtained,  calling  upon  the 

and  not^the    '  defendant  to  shew  cause  why  a  third  part  of  certain  stock 

thon>,^S^der  ^^  *^®  public  fuuds,  standing  in  the  name  of  a  trustee  to 

the  itat.  1  &  2  the  defendant's  use,  should  not  be  charged  with  the  pay- 

»   let*    C*     X  ^^y    S* 

14,  to  make  an  mcut  of  the  sum  of  £750  recovered  against  her  by  the 
Tfond  whh  uTe  judgment  in  this  action,  pursuant  to  the  stat.  1  &  2  Vict, 
payment  of        ^  hq  g  j^     j^  appeared  from  the  affidavits,  that  on  the 

money  reco-  ^  x  ir  ^ 

▼ered  by  a         8th  of  Octobcr  last,  a  Judgc  at  chambers  made  an  order 

judgment:  if  .  .  . 

he  makes  an  uisi  for  charging  the  stock  with  the  sum  in  question.   This 

the^Court  hM '  Order  was  not  made  absolute,  but  the  learned  Judge  di- 

jurisdiction  rected  the  parties  to  make  the  application  to  the  Court, 

if  wrongly  The  Order  had  been  served  on  the  Bank  of  England.     On 

only  makes  an  the  9th  of  October  a  writ  of  error  coram  vobis  was  allowed, 

Court  hM  no*  ^^  ^^  *®  ^^^^  ^^  *^®  ^^mc  mouth  notice  of  the  allow- 
authority  to  en-  ancc  thereof  was  served  on  the  plaintiff's  attorney. 

tertain  the  r  j 

question,  al- 

Jud^ expresses  ^^^  {WalUfiger  with  him)  shewed  cause. — First,  the  pro- 
referu'to Ae  ^ecdings  ou  the  Judge's  order  were  altogether  stayed  by 
Court.  the  writ  of  error,  which  operated  as  a  supersedeas  from 

the  time  of  service  of  the  allowance  of  it:  Levy  v.  Price  (a). 
Birch  V.  TH8te{b).  But,  secondly,  the  order  of  the  Judge 
could  not  operate  as  a  valid  execution  until  it  was  made 
absolute.  By  the  statute,  the  authority  to  order  the  fund 
to  stand  charged  with  the  amount  of  the  judgment,  is 
vested  in  a  Judge,  not  in  the  Court,  and  he  ought,  there- 
fore, to  have  made  an  absolute  order,  if  he  thought  it  a 
case  within  the  statute;  the  mere  order  nisi  is  only  to  bring 
the  parties  before  him. 

Cresswell,  contra. — There  is  at  least  an  inchoate  execu- 
tion, for  the  15th  section  of  the  statute  expressly  provides 

(a)  2  M.  &  W.  533.  (6)  8  East,  412. 
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that  the  order  to  shew  cause  shall  operate  as  a  distringas  ^^ch,  of  PUat, 
on  the  Bank,  so  as  to  restrain  them  from  permitting  any         ^^^' 
transfer  of  the  stock  in  the  mean  time.  Then  the  Court,  to 
whom  the  matter  has  been  referred  by  the  Judge,  has  the 
power  of  making  the  rule  absolute;  and  when  that  is  done, 
it  will  have  the  effect  of  a  valid  and  perfect  execution. 

Lord  Abingbb,  C.  B. — I  think  that  the  Court  has  no 
power  to  interfere  in  this  case.  The  statute  expressly  gives 
to  the  Judge,  and  not  to  the  Court,  the  power  of  making 
orders  of  this  nature;  if  he  thinks  fit  to  make  an  order, 
the  Court  has  authority  to  set  it  aside;  but  we  have  no 
original  jurisdiction  to  make  such  an  order. 

Fabke,  B. — I  am  of  the  same  opinion.  It  is  clear  that 
the  original  jurisdiction  in  this  case  belongs  to  the  Judge, 
and  not  to  the  Court.  Kthe  Judge  is  desirous  of  referring 
the  question  to  the  Court,  his  course  is  to  make  the  rule 
absolute,  and  then  the  parly  against  whom  it  is  made  may 
apply  to  the  Court  to  set  it  aside. 

Bule  discharged. 


SwiNBUEN  V.  Taylor  and  Another.  ,^     ,, 

Nov,  13. 

1 RESFASS  for  entering  the  plaintiff's  house,  and  seizing  where,  on  an 
and  imprisoning  him;  to  which  the  defendants  pleaded  a  record,  there- 
justification  under  a  ca.  sa.,  founded  on  a  judgment  of  the  ^//^^'J^  by 
Court  of  Common  Fleas,  in  a  suit  in  which  the  now  de-  **>5  defendant, 

a  four  day  wde- 

fendants  were  plaintiffs,  and  the  now  plaintiff  defendant,  bar  rule  to  pro* 
The  plaintiff  replied  nul  tiel  record,  and  served  a  notice  ceuary,  and'a 
upon  the  defendants  to  produce  the  record  in  this  Court;  ^g^nd^nt'^ 
and  on  their  omitting  to  do  so,  signed  judgment.  produce  it  is 

not  aumcient. 

Kelly  J  for  the  defendants,  now  moved  to  set  aside  this 
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Bjtch.  rf  Pleat,  judgment,  and  all  subsequent  proceedings,  for  irregula* 

'    ^     rity,  with  costs,  contending  that  although,  when  it  is  in- 

SwiNBURN      cumbent  on  a  plaintiff  to  produce  the  record,  a  notice  to 

Taylor.       the  defendant  that  he  would  produce  it  was  sufficient,  yet 

where  it  is  to  be  produced  by  the  defendant,  a  four  day 

rule  to  produce  it  was  necessary:  Begbie  v.  ChrermUe{a). 

Erie  shewed  cause  in  the  first  instance,  and  produced  an 
affidavit  stating  that  the  plaintiff  had  applied  to  the  officers 
of  the  Court  for  a  rule  of  the  kind  now  said  to  be  neces- 
sary, but  was  informed  by  them  that  the  practice  was  to 
serve  a  notice  only.  Although  Mr.  Tidd  (2  Tidd.  Fr.  743, 
9th  ed.)  states  that  a  four  day  rule  is  necessary  for  this 
purpose,  the  practical  direction  given  in  a  more  recent 
work.  Chit.  Archb.  Vol.  ii.  p.  673,  is — "  Give  notice  of  your 
bringing  in  the  record,  or  rule  the  other  party  to  bring  it 
in  and  proceed  to  trial,''  &c.,  without  stating  any  distinc- 
tion as  to  whether  the  burden  of  proof  lies  on  the  plaintiff 
or  the  defendant.  The  delivery  of  the  issue,  in  which  the 
defendant  is  commanded  to  produce  the  record  in  Court  on 
a  given  day,  renders  a  rule  superfluous  for  any  practical 
purposes. 

Lord  Abingeb,  C.  B. — ^The  question  simply  is,  what  is 
the  real  practice  of  the  Court  in  the  present  case,  for  on 
principle  there  is  no  difference  between  the  one  cause  and 
the  other;  common  sense  suggests  that  a  notice  to  produce 
the  record  is  as  good  as  a  four  day  rule.  According  to  the 
practice,  however,  it  appears  that  the  latter  course  is  the 
proper  one,  where  the  defendant  is  to  produce  the  record. 
This  rule  must  therefore  be  absolute,  and,  as  the  last  de- 
cision, in  Begbie  v.  GrenviUe,  is  against  the  plaintiff,  with 
costs. 

Parke,  B. — ^There  is  a  discrepancy  in  this  respect  be- 

(a)  3  Dowl.  p.  C.  502. 
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Exeh.  qf  PUat,  Bryant  (a),  but  there  the  reference  was  of  all  matters  in 

1841 

^     difiference  in  the  cause.   And  in  Morgan  v.  W%Uiam8{b)y  the 

Wells        Court  held  that  the  arbitrator  had  done  right  in  not  ex- 

Bbnskin.      amining  a  plaintiff  in  support  of  his  own  case. 

Lord  Abinger,  C.  B. — All  that  the  Court  said  in  that 
case  was,  that  the  arbitrator  had,  under  the  peculiar  cir- 
cumstances, exercised  a  sound  discretion  in  not  examining 
the  plaintiff;  but  his  authority  to  do  so  was  not  questioned. 

Parke,  B. — The  order  of  reference  in  this  case  leaves  it 
entirely  to  the  discretion  of  the  arbitrator  to  examine  the 
plaintiff  and  defendant,  when  and  to  which  of  the  matters 
referred  he  thinks  fit. 

Alderson,  B. — I  always  considered,  when  acting  as  an 
arbitrator,  that  I  had  a  general  discretion  given  me  as  to 
which  of  the  parties  I  should  examine,  and  to  what  parts 
of  the  case;  my  practice  certainly  was  to  exercise  it  in  the 
manner  suggested  by  Mr.  Humfrey;  so  as,  in  effect,  to 
render  the  reference  a  substitute  for  a  bill  of  discovery. 

Bule  refused. 

(a)  3  B.  &  Cr.  590;  5  D.  &  R.  301.  {h)  2  DowL  P.  C.  123. 


^ 
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Simpson 

V. 

DiSMons. 


Exeh.  of  PUoit  granted  in  this  case.    There  was  ample  evidence  to  go  to 

the  jury  of  the  identity  of  the  plaintiff  with  the  person 
named  in  the  license.  We  find  him  acting  as  an  apo- 
thecary, prescribing  and  dispensing  medicines  to  his  pa- 
tients, and  then  producing  a  certificate  or  license  for  that 
purpose  in  his  name,  from  the  body  empowered  by  law  to 
grant  it.  That  is  quite  sufficient  evidence  of  identity  to 
go  to  the  jury. 


GuRNEY,  B. — It  is  certainly  sufficient  evidence  of  iden- 
tity to  call  on  the  defendant  for  an  answer  to  it. 


RoLFE,  B.,  concurred. 


Bule  refused. 


Nov.  8.  Doe  d.  Da  vies  and  Others  v.  Evans. 

Lands  being      Jci  JECTMENT  to  rccovcr  the  possession  of  a  messuage 

heldbyO.aste-  .  ^  ^ 

nant  from  year  and  lands  in  the  county  of  Carmarthen.  There  had  been 
D.,^who  died'in  ^  former  ejectment  brought  by  the  same  parties,  in  which 
1887,  devised     ^  verdict  had  been  foimd  for  the  defendant,  on  the  ground 

the  same  to  ^  o 

trustees  for  the  that  there  was  no  determination  of  the  tenancy  of  one 

years,  upon  Thomas  Griffiths  in  the  premises  in  question;  and  that 

to'perai^wi**  was  the  principal  point  in  the  present  case.     This  cause 

wife  E.  D.  to  yf2A  tried  before  Erskine,  J.,  at  the  last  Summer  Assizes 

take  the  renU  ' 

and  profits  for  the  couuty  of  Carmarthen,  when  it  appeared  that, 
her'ufe.  6°^  prior  to  and  during  the  year  1837,  Griffiths  had  been 
|.*'^*^*J*°'^  and  continued  tenant  to  one  John  Davies  of  the  pre- 
widow,  after  miscs  sought  to  be  recovcrcd,  and  had  paid  him  rent  for 
1837  to  1840,  the  same ;  and  that  John  Davies,  who  died  in  that  year, 
ing  a  notice  to  ^cviscd  the  property  in  question  to  certain  persons,  who 
quit  from  her  in  ^qyo  the  Icssors  of  the  plaintiff  in  this  action  for  the 

March  1840,  *^  ,  , 

suted  that  he     term  of  140  years,  upon  trust  (inter  alia)  to  permit  his 

did  not  think 

she  would  turn  him  out  of  possession,  as  she  had  promised  he  should  continue  on  as  tenant 
from  year  to  year : — Heldf  in  an  action  of  ejectment  brought  by  the  trustees  for  the  recovery 
of  the  premises,  that  this  was  sufficient  evidence  of  a  disclaimer  by  O.  of  the  title  of  the  trus- 
tees, to  warrant  the  jury  in  finding  a  verdict  for  the  plaintiff. 
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EmH.  of  Piea$,  casc.  The  statement  of  Griffiths,  not  being  objected  to,  was 

admissible  in  evidence,  and  that  was,  that  Mrs  Davies  had 
promised  him  that  he  should  not  be  removed,  but  continue 
as  tenant  from  year  to  year;  that  affords  some  evidence  of 
his  having  agreed  to  hold  under  the  tenant  for  life,  where- 
by he  disclaimed  the  title  of  the  trustees.  And  that, 
accompanied  by  his  having  paid  rent  to  her,  is  evidence  to 
go  to  the  jury  of  attornment  to  the  tenant  for  life,  and  of 
repudiation  of  the  title  of  the  trustees.  In  a  case  like 
the  present,  slight  evidence  would  be  sufficient  to  remove 
a  mere  technical  objection. 

The  rest  of  the  Court  concurred. 

Rule  refused. 


„     ,o  WioDEN  and  Another  t\  Birt. 

Nov,  18. 

On  an  appiica-  v/N  the  first  day  of  this  term,  Cowling  applied  in  this 
BUt.4&(»Wiii.  case,  under  the  stat.  4  &  5  Will.  4,  c.  62,  s.  31,  for  leave 
fo/icavc*uf''  to  issue  execution  upon  a  judgment  obtained  in  the  Couii; 
issue  execution   of  Common  Pleas  at  Lancaster.     The  affidavit  on  which 

on  a  judgment 

in  the  Court  of  he  movcd  (which  was  entitled  in  the  Court  of  Common 
at  Lancaster,  Plcas  at  Lancaster)  stated,  that  ''the  defendant  is  not 
must^e'dis-    ^^^  ^  resident  in  the  county  of  Lancaster,  but  resides  in 

tinctiy  that  the  the  countv  of  Middlesex,  and  hath  not  any  goods  or  chat- 
defendant  was  a  .  . 
resident  within   tels  within  the  jurisdiction  of  the  said  Court  of  Common 

of^that  Court^at  P^^&B  at  Lancaster.''     He  admitted  that  this  affidavit  did 

the  time  of  the  ^q^  in  terms  follow  the  language  of  the  statute,  which  en- 
judgment  or  of  D  -o  J 

action  brought,  ables  the  Superior  Courts  to  issue  execution  on  a  judg- 

and  then  had  .       i        m,  . 

goods  and  chat-  mcnt  in  that  Court,  where  the  party  against  whom  it  has 
which  he'has  ^^^^^  recovered  "  shall  remove  his  person  or  goods  or  chat- 
rince  removed    tels  from  and  out  of  the  jurisdiction  of  the  said  Court  of 

out  ofthejuns-  *' 

diction.     It  is 

not  suflBcient  to  state  that  be  is  not  now  a  resident  in  the  county  of  Lancaster,  and  has  not  any 
goods  or  chattels  within  the  jurisdiction  ;  or,  that  he  is  not  now  a  resident  there,  and  has  re- 
moved all  his  goods  and  chattels  out  of  the  jurisdiction  since  the  judgment. 
The  affidavit  must  be  entitled  in  the  superior  Court. 
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Common  Pleas  at  Lancaster/'  but  urged  that  substan-   Exeh.  o/PUas, 

,  1841. 

tially  it  was  the  same,  and  shewed  sufficiently  that  the 

defendant  must  have  removed  within  the  meaning  of  the 
statute,  since  the  writ  must  have  been  directed  to  him  as 
of  the  county,  and  he  must  have  been  served  within  the 
county.  He  stated  also,  that  some  of  the  officers  of  this 
Court  differed  in  opinion  as  to  whether  the  affidavit  should 
be  entitled  in  the  Court  below  or  in  this  Court. 

The  Court,  however,  held  the  affidavit  to  be  defective, 
inasmuch  as  it  did  not  state  that  the  defendant  had  ever 
been  a  resident  within  the  county  of  Lancaster,  or  that 
he  had  removed  any  goods  or  chattels  out  of  the  jurisdic- 
tion. He  might  have  been  there  by  accident.  It  was 
better  to  adhere  to  the  language  of  the  statute.  They 
held  also  that  the  affidavit  ought  to  have  been  entitled  in 
this  Court. 

Cowling  afterwards  (Nov.  11)  renewed  his  application 
on  an  affidavit  (entitled  in  this  Court)  in  the  following 
terms : — "  that  the  defendant  is  not  now  a  resident  in  the 
county  of  Lancaster,  but  resides  in  the  county  of  Middle- 
sex, and  has  removed,  since  the  judgment  in  this  action, 
all  his  goods  and  chattels  from  and  out  of  the  jurisdic- 
tion of  the  said  Court,  &c.,  and  has  not  now  any  goods 
or  chattels  within  the  jurisdiction  of  the  said  Court, 
whereon  the  plaintiff  can  levy  the  amount  of  his  said  judg- 
ment,'' &c. 

The  Court  thought  the  affidavit  still  defective,  in  not 
stating  expressly,  that  at  the  time  of  the  commencement 
of  the  suit,  or  before  judgment,  the  defendant  was  resi- 
dent within  the  jurisdiction  of  the  Court  of  Common  Pleas 
at  Lancaster,  and  then  had  goods  there  which  he  had  sub- 
sequently removed. 

And  now,  the  affidavit  being  amended  by  stating,  that 
"  at  the  time  of  the  commencement  of  the  action,  and  at 

e2 
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Exek.  of  Pleat,  the  time  of  the  judgment,  the  defendant  was  a  resident 

'  ^     in  the  county  of  Lancaster^  and  then  had  goods  and  chat- 

WioDXN       tels  within  the  jurisdiction  of  the  Court,  and  that  he  had 

BiRT.         since  removed  all  his  said  goods  and  chattels  out  of  the 

jurisdiction  of  the  said  Court/'  &c.,  &c. 

The  rule  was  granted. 


HOWITT  V.  RrCKABY. 
Nov.  18.        TT/" 

A  plaintiff  doei  '^  •  H.  WATSON  movcd  for  a  rule  calling  upon  the 
not  waive  his      defendant  to  shew  cause  why  an  attachment  against  the 

right  to  an  at-  . 

tachment  sheriff,  for  not  returning  a  writ  of  fieri  facias,  should  not 

•herifffo/not  ^  ^^^  aside,  with  costs.  His  affidavits  stated,  that  the 
duly  returning   ^^^         delivered  to  the  sheriff  on  the  22nd  of  June,  and 

a  writ  of  n.  fa.,  ' 

hy  directing       on  the  28th  he  was  required,  by  a  judge's  order,  to  return 

him,  after  the       .  i  .    -i 

expiration  of  it.  On  that  day,  a  claim  was  made  by  a  third  party  to 
turnThewri?"  *^®  goods;  but  that  claim  being  afterwards  barred,  the 
J2j»^d  wi'th  plaintiff's  attorney,  on  the  8th  of  July,  directed  the  sheriff 


which  had  been  to  proceed  with  the  execution.     The  writ  was  returned  by 

■uspei 
an  ad' 
claim. 


an  adverse  ^     the  sheriff  on  the  21st  of  September.     It  was  now  con- 


tended,  that  by  the  direction,  on  the  8th  of  July,  to  pro- 
ceed with  the  execution,  the  plaintiff  had  waived  his  right 
to  attach  the  sheriff  for  not  returning  the  writ  pursuant  to 
the  order  of  the  28th  of  June. 

Parke,  B. — In  a  case  of  this  kind,  subsequent  obedi- 
ence to  the  rule  to  return  a  writ  is  no  answer  to  an  appli- 
cation for  an  attachment.  The  sheriff  ought  to  have  re- 
turned the  writ  at  the  expiration  of  the  rule.  The  plain- 
tiff, wishing  to  assist  him,  afterwards  directs  him  to  go  on 
with  the  execution ;  but  that  is  no  waiver  of  his  right  to 
have  an  attachment.  The  attachment  mav  be  set  aside  on 
payment  of  costs. 

Per  Curiam, 

Rule  accordingly. 
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Exeh,  of  Pleat, 
1841. 

Kelly  v.  Solar  i. 
Nov.  18. 

Money  paid  by  ASSUMPSIT  for  mouey  paid,  money  had  and  received, 
the  defendant  ^^^  ^^  ^^  account  stated.  Plea,  non  assumpsit.  At  the 
under  a  bon&     ^^jj  before  Lord  Abinger,  C.  B.,  at  the  London  sittings 

nae  forgetful'  *'  , 

ntu  of  (kcu  after  Trinity  Term,  it  appeared  that  this  was  an  action 
tied  the  de-  brought  by  the  plaintiff,  as  one  of  the  directors  of  the 
cdve  ?L  may  be  ^.rgus  Life  Assurance  Company,  to  recover  from  the  de- 
recovered  back  fendant,  Madame  Solari,  the  sum  of  197/.  10*.  alleged  to 

in  an  action  for  . 

money  had  and  have  been  paid  to  her  by  the  company  under  a  mistake 

"uUnot  8uf.  of  fact,  under  the  following  circumstances. 

ficient  to  pre.         jj^.  j^^gclo  Solari,  the  late  husband  of  the  defendant,  in 

elude  a  party  o  '  ' 

from  recovering  the  year  1836,  effected  a  policy  on  his  life  with  the  Argus 
him  under  a  Assurance  Company  for  <£200.  He  died  on  the  18th  of  Oc- 
Aat  heVad  the  tober,  1840,  leaving  the  defendant  his  executrix,  not  having 
memu  ^know-  ^y.  mistake)  paid  the  quarterly  premium  on  the  policy, 
fkct;  unless  he  which  became  due  on  the  3rd  of  September  preceding, 
tionaiiy,  not'  In  November,  the  actuary  of  the  office  informed  two  of 
v^^te  thJ""  *^®  directors,  Mr.  Bates  and  Mr.  Clift,  that  the  poHcy  had 
^''  lapsed  by  reason  of  the  non-payment  of  the  premium,  and 

Mr.  Clift  thereupon  wrote  on  the  policy,  in  pencil,  the 
word  "  lapsed.^'  On  the  6th  of  February,  1841,  the  de- 
fendant proved  her  husband^s  will;  and  on  the  13th, 
applied  at  the  Argus  oJ£ce  for  the  payment  of  the  sum  of 
£1000,  secured  upon  the  policy  in  question  and  two  others. 
Messrs.  Bates  and  Clift,  and  a  third  director,  accordingly 
drew  a  cheque  for  987/.  10*.,  which  they  handed  to  the 
defendant's  agent,  the  discount  being  deducted  in  consi- 
deration of  the  payment  being  made  three  months  earlier 
than  by  the  rules  of  the  office  it  was  payable.  Messrs. 
Bates  and  Clift  stated  in  evidence,  that  they  had,  at  the 
time  of  so  paying  the  money,  entirely  forgotten  that  the 
policy  in  question  had  lapsed.  Under  these  circumstances, 
the  Lord  Chief  Baron  expressed  his  opinion,  that  if  the 
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Exek,  of  puat,  when  received,  the  money  became  assets ;  and  if  she  have 

-     distributed  it,  she  must  herself,  if  the  plaintiff  succeeds, 

Kbllt        be  at  the  loss  of  it,  for  no  fault  of  hers.     It  was  paid  with 

SoLARi.       full  means  of  knowledge  throughout  all  the  stages  of  the 

transaction.     Brisbane  v.  Dacres  (a)  is  a  strong  authority  in 

favour  of  the  defendant. 

Thesiger  and  fi^haieley,  contra. — The  real  question  in  such 
cases  as  the  present  has  been,  not  whether  the  party  had 
or  has  used  the  means  of  knowledge  within  his  reach,  but 
whether  the  money  was  paid  under  a  mistake  oi  fact  or  of 
law.  If  under  a  mistake  of  fact,  then,  if  nothing  has  subse- 
quently occurred  to  render  it  unconscientious  to  recover  it, 
it  may  be  recovered  back.  Such  is  stated  to  be  the  general 
rule  of  law  in  fmkinson  v.  Johnston  {b) ;  and  there  is  no  au- 
thority that  the  possession  of  the  means  ofknowledge,  simply, 
is  sufficientto  disentitle  the  party  to  recover  back  money 
paid  by  him  under  immediate  ignorance  of  the  facts.  Now 
forgetfulness  is  immediate  ignorance  of  the  facts.  The  ques- 
tion is,  was  the  payment  a  voluntary  payment,  with  know- 
ledge  at  the  time.  The  doctrine,  that  means  of  knowledge 
are  equivalent  to  knowledge,  rests  altogether  on  the  dic- 
tum of  Bayley,  J.,  in  Milnes  v.  Duncan,  and  is  not  sup- 
ported either  by  the  former  or  subsequent  authorities. 
Bilbie  v.  Lumley  proceeded  entirely  on  the  ground  of  the 
payment  having  been  made  in  ignorance  of  the  law.  In 
CJiatfieldv,Paxton{c),  Ashhurst,  J.,  said,  that  "  where  apay- 
ment  had  been  made,  not  with  full  knowledge  of  the  facts, 
but  only  under  a  blind  suspicion  of  the  case,  and  it  was 
found  to  have  been  paid  unjustly,  the  party  might  recover 
it  back  again.''  That  is  an  expression  which  implies  that 
full  knowledge  was  obtainable  by  further  investigation. 
So,  in  Coa^  v.  Prentice  {a),  the  plaintiff  had  the  fullest 
means  of  knowledge,  had  he  chosen  to  avail  himself  of 

(a)  5  Taunt.  143.  (c)  2  East,  471,  n. 

(b)  2  B.  &  Cr.  429;  5  D.&  R.  403.  (d)  3  M.  &  Selw.  344. 
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Bxek,  of  Pleat,  thatff  the  party  makes  the  payment  with  full  knowledge 
^  ^  ^  of  the  facts,  although  under  ignorance  of  the  law,  there 
Kkllt  being  no  fraud  on  the  other  side,  he  cannot  recover  it  back 
SoLARi.  again.  There  may  also  be  cases  in  which,  although  he 
might  by  investigation  learn  the  state  of  facts  more  accu- 
rately, he  declines  to  do  so,  and  chooses  to  pay  the  money 
notwithstanding;  in  that  case  there  can  be  no  doubt  that  he 
is  equally  bound.  Then  there  is  a  third  case,  and  the  most 
difficult  one, — where  the  party  had  once  a  frdl  knowledge 
of  the  facts,  but  has  since  forgotten  them./  I  certainly  laid 
down  the  rule  too  widely  to  the  jury,  when  I  told  them  that 
if  the  directors  once  knew  the  facts  they  must  be  taken 
still  to  know  them,  and  could  not  recover  by  saying  that 
they  had  since  forgotten  them.  \I  think  the  knowledge  of 
the  facts  which  disentitles  the  party  from  recovering,  must 
mean  a  knowledge  existing  in  the  mind  at  the  time  of 
payment.^  I  have  little  doubt  in  this  case  that  the  direc- 
tors had  forgotten  the  fact,  otherwise  I  do  not  believe  they 
would  have  brought  the  action;  but  as  Mr.  Plati  certainly 
has  a  right  to  have  that  question  submitted  to  the  jury, 
there  must  be  a  new  trial. 

Parke,  B. — I  entirely  agree  in  the  opinion  just  pro- 
nounced by  my  Lord  Chief  Baron,  that  there  ought  to  be 
a  new  trial.  I  think  thatVwhere  money  is  paid  to  another 
under  the  influence  of  a  mistake,  that  is,  upon  the  suppo- 
sition that  a  speciflc  fact  is  true,  which  would  entitle  the 
other  to  the  money,  but  which  fact  is  untrue,  and  the 
money  would  not  have  been  paid  if  it  had  been  known  to 
the  payer  that  the  fact  was  untrue,  an  action  will  lie  to 
recover  it  back,  and  it  is  against  conscience  to  retain  it^ 
though  a  demand  may  be  necessary  in  those  cases  in  which 
the  party  receiving  may  have  been  ignorant  of  the  mistake. 
The  position  that  a  person  so  paying  is  precluded  from 
recovering  by  laches,  in  not  availing  himself  of  the  means 
of  knowledge  in  his  power,  seems,  frx>m  the  cases  cited,  to 
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have  been  founded  on  the  dictum  of  Mr.  Justice  Bayley,  B*ch,  of  PUia*, 
in  the  case  of  Milnes  v.  Duncan;  and  with  all  respect  to  that  * 

authority,  I  do  not  think  it  can  be  sustained  in  point  of 
law.  \J.{,  indeed,  the  money  is  intentionally  paid,  without 
reference  to  the  truth  or  falsehood  of  the  fact,  the  plaintiff 
meaning  to  waive  all  inquiry  into  it,  and  (hat  the  person 
receiving  shall  have  the  money  at  all  events,  whether  the 
fact  be  true  or  false,  the  latter  is  certainly  entitled  to  de- 
tain it;  but  if  it  is  paid  undei:  the  impression  of  the  truth 
of  a  fact  which  is  untrue,  it  may,  generally  speaking,  be 
recovered  back,  however  careless  the  party  paying  may 
have  been,  in  omitting  to  use  due  diligence  to  inquire  into 
the  fact. )  In  such  a  case  the  receiver  was  not  entitled  to  it, 
nor  intended  to  have  it. 

GuRNEY,  B.,  concurred. 

BoLFE,  B. — I  am  of  the  same  opinion.  With  respect  to 
the  argument,  that  money  cannot  be  recovered  back  ex- 
cept where  it  is  imconscientious  to  retain  it,  it  seems  to 
me,  that  wherever  it  is  paid  under  a  mistake  of  fact,  and 
the  party  Would  not  have  paid  it  if  the  fact  had  been  known 
to  him,  it  cannot  be  otherwise  than  unconscientious  to 
retain  it.  But  I  agree  that  Mr.  Piatt  has  a  right  to  go  to 
the  jury  again,  upon  two  grounds:  first,  that  the  jury  may 
possibly  find  that  the  directors  had  not  in  truth  forgotten 
the  fact;  and  secondly,  they  may  also  come  to  the  conclu- 
sion, that  they  had  determined  that  they  would  not  expose 
the  office  to  unpopularity,  and  would  therefore  pay  the 
money  at  all  events;  in  which  case  I  quite  agree  that  they 
could  not  recover  it  back. 

Rule  absolute  for  a  new  trial. 
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Ejcch,  of  Picas, 
1841. 

"^      V      '^  Cooper  v.  Langdon. 

Nov,  19.  A 

Assumpsit  on  xxSSUMPSIT  On  an  agreement  to  build  a  house  for  the 
to  build  a  house  pl^ii^tiif^  according  to  certain  drawings^  plans^  and  speci- 
cwtohi  draw-  fixations,  and  to  the  satisfaction  of  the  plaintiff,  and  also 
ings,  pUns,  and  that  the  work  should  be  performed  with  the  best  mate- 

specificationSy 

and  to  the  sa-  rials.     Breach ;  first,  that  the  defendant  did  not  do  the 

pi'ahJdST  w!d***  works  to  the  reasonable  satisfaction  of  the  plaintiff,  but  on 

with  the  best  \^q  contrary  thereof,  wholly  deceived  the  plaintiff  therein, 

leging  as  and  the  same  works  were  done  in  a  manner  wholly  and 

the  defendant  reasonably  imsatisfactory  to  the  plaintiff,  in  this,  to  wit,  that 

hlli^e'to the  m!  *^®  defendant  did,  in  building  the  said  house  and  complet- 

tisfaction  of  the  ing  the  Said  several  works,  erect  a  certain  wall  there,  being 

that  he  did  not  parcel  of  the  said  house  and  works,  in  so  unsatisfactory 

perform  the  j  .  j  .  i.  j.     -lu         •  i 

work  with  the  ^^^  improper  a  manner,  and  m  a  way  contrary  to  the  said 

PieM^ist"**'  drawings,  that  the  said  wall  stood  and  projected  into  and 

assumpsit;  upon  the  shop  of  the  plaintiff,  and  thereby,  contrary  to  the 

defendant  did  Said  agreement  and  promise  of  the  defendant,  did  deprive 

the  8a°[lfkction  *^®  plaintiff  of  the  use  of  a  part  of  his  said  shop,  and  the 

of  the  plaintiff;  game  shoD  then  was  and  still  is,  by  reason  of  the  prc- 

3rd,  that  before        ,  ^  '     /  ^ 

the  breach  the  miscs,  of  far  Icss  usc  to  the  plaintiff  for  the  purpose  of 
rescindedl*4th,  Carrying  ou  his  trade  therein.  The  second  breach  alleged 
leave  and ji-       ^^   ^\^^^  ^j^g  defendant  did  not  perform  the  work  with 

cense ;  5th,  that  '  *^ 

the  defendant     the  bcst  materials,  but  on  the  contrary,  performed  the 

deviated  from 

the  drawings  by  same  with  bad  and  improper  materials,  and  such  as  were 
Ihe  SHr.""^  ^^fit  for  the  purposes  to  which  the  same  were  applied,  and 
architect:  6th,    which  did  not  in  any  way  correspond  with  the  drawings 
an  agreement     in  the  agreement  mentioned, 
tiff  andTdefend-       Plcas:  first,  uou  assumpsit :  secondly,  that  the  defendant 

ant  to  build  a 

stone  wall  in 

lieu  of  the  wall  mentioned  in  the  original  agreement;  7th,  that  the  defendant,  by  command  of 

the  plaintiff,  erected  a  stone  wall  instead  of  a  brick  wall.     The  plaintiff  took  issue  on  the  two 

first  pleas,  traversed  the  3rd,  6th,  and  7th,  replied  de  injuria  to  the  4th,  and  demurred  to  the 

5th.     The  cause  was  at  the  assizes  referred  to  an  arbitrator,  the  costs  of  the  cause  and  reference 

to  abide  the  event;  and  he  awarded  a  general  verdict  to  be  entered  for  the  defendant 

Heldt  that  the  award  was  not  uncertain,  inconsistent,  or  repugnant,  and  that  it  was  not  ne- 
cessary for  the  arbitrator  to  assess  contingent  damages  on  the  demurrer,  neither  party  having 
requested  him  to  do  so,  but  acted  as  if  the  matter  had  not  been  submitted  to  him. 

Held,  also,  that  the  5th  plea  was  bad  on  general  demurrer,  the  architect  not  being  shewn  to 
be  the  plaintiff's  agent  to  bind  him  bv  any  deviation  from  the  drawings. 
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did  do  the  said  works  to  the  reasonable  satisfaction  of  the  Exeh.  of  pieat, 
plaintiff:  thirdly,  that  after  the  making  of  the  contract  and  v  ^^^'  ^ 
before  any  breach,  it  was  mutually  agreed  by  and  between  Cooper 
the  plaintiff  and  defendant  that  the  contract  and  promise  Langdon. 
should  then  be  and  the  same  then  were  wholly  rescinded 
and  abandoned,  and  the  plaintiff  was  thereby  wholly  dis- 
charged from  the  performance  thereof:  fourthly,  as  to  so 
much  of  the  declaration  as  relates  to  the  erecting  of  the 
wall,  that  the  defendant,  at  the  request  of  the  plaintiff, 
and  by  his  leave  and  license,  committed  the  supposed 
breach  of  contract,  so  far  as  the  same  relates  to  the  erect- 
ing of  the  said  wall :  fifthly,  as  to  so  much  of  the  declar- 
ation as  charges  the  defendant  with  a  deviation  from  the 
said  drawings,  that  he  the  defendant  did  deviate  from  the 
said  drawings  at  the  instance  and  request  of,  and  by  the 
direction  and  authority  of  the  architect  of  the  plaintiff: 
sixthly,  that  after  the  committing  of  the  breaches  of  con- 
tract, it  was  agreed  by  and  between  the  plaintiff  and  de- 
fendant, at  the  request  of  the  plaintiff,  that  the  defendant 
should  build  for  the  plaintiff  a  certain  other  wall  of  stone, 
in  lieu  of  the  wall  before  agreed  to  be  built  by  the  defend- 
ant, and  mentioned  in  the  plans  and  specifications,  and  that 
the  plaintiff  should  accept  such  agreement  and  the  per- 
formance thereof,  in  full  satisfaction  and  discharge  of  the 
causes  of  action  in  the  introductory  part  of  that  plea  men- 
tioned ;  that  defendant  built  the  stone  wall  in  all  respects 
according  to  the  last-mentioned  agreement,  which  per- 
formance the  plaintiff  accepted  in  full  satisfaction,  &c. : 
seventhly,  as  to  the  causes  of  action  "  as  to  the  projection 
of  the  said  wall,  that  during  the  performance  of  the  works, 
it  was  discovered  by  the  defendant  and  by  the  architect  of 
the  plaintiff,  that  the  wall  by  the  plans  and  specificatioBs 
proposed  to  be  built  of  brick,  was  insufficient  for  the  pur- 
poses by  the  plans  and  specifications  proposed  and  intended, 
and  thereupon  the  defendant,  at  the  request  of  the  archi- 
tect of  the  plaintiff,  and  also  by  the  command  and  autho- 
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Exch,  of  Pleat,  nty  of  the  plaintiff^  did,  in  the  place  and  stead  of  the 
>^  y  '  "^  brick  wall,  erect  and  build  the  said  wall  of  stone,  and  did 
Cooper  thereby  necessarily  and  unavoidably  encroach  a  little  on 
Lanodon.  the  shop  of  the  plaintiff,  and  the  said  stone  wall  did,  by 
reason  of  the  same  being  much  wider  and  thicker  than  the 
brick  wall  in  the  plans  and  specifications  mentioned,  neces- 
sarily and  unavoidably  a  little  stand  and  project  into  and 
upon  the  shop  of  the  plaintiff,  without  any  default  what- 
ever of  the  defendant. 

The  plaintiff  joined  issue  on  the  two  first  pleas :  to  the 
third  he  replied,  by  denying  that  the  contract  was  re- 
scinded or  abandoned;  to  the  fourth,  de  injuria ;  to  the 
fifth,  a  general  demurrer;  to  the  sixth,  that  he  did  not 
accept  the  agreement  in  that  plea  mentioned,  or  the  per- 
formance thereof,  in  satisfaction  or  discharge ;  to  the  last 
plea,  that  the  wall  of  stone  built  in  the  place  of  the  brick 
wall,  was  not  built  by  the  command  or  authority  of  the 
plaintiff. 

The  cause,  so  far  as  related  to  the  issues  in  fact,  came 
on  for  trial  at  the  last  Summer  Assizes  for  the  county  of 
Hants,  when  a  verdict  was  entered  for  the  plaintiff  by  con- 
sent, subject  to  the  award  of  a  gentleman  at  the  bar ;  the 
costs  of  the  cause  and  of  the  reference  to  abide  the  event. 
The  arbitrator  having  proceeded  and  held  the  reference, 
afterwards  made  his  award,  by  which  he  ordered  that  the 
verdict  entered  for  the  plaintiff  should  be  set  aside,  and  a 
verdict  entered  for  the  defendant. 

Erie  had  obtained  a  rule  to  shew  cause  why  the  award 
should  not  be  set  aside,  on  the  ground  that  it  was  uncer- 
tain and  inconsistent;  that  the  pleas  were  inconsistent 
and  repugnant  to  each  other,  and  yet  the  arbitrator  had 
ordered  a  general  verdict  for  the  defendant,  without  say- 
ing whether  it  was  to  be  entered  on  some  or  all  of  the  is- 
sues; and  that  the  award  was  not  final,  in  omitting  to 
assess  contingent  damages  on  the  demurrer. 
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Crawder  shewed  cause. — First,  the  award  is  not  uncer-  Exeh,  of  pieas, 
tain;  it  determines  the  whole  cause  in  favour  of  the  de-  '  - 

fendant.  If  the  plaintiff  wished  the  arbitrator  to  find  spe-  Coopb* 
cifically  on  each  issue,  he  ought  to  have  requested  him  to  Lanodov. 
do  so.  pLord  Abtnger^  C.  B. — You  need  not  trouble  your- 
self upon  that  point] .  Then  it  is  said  that  the  award  is 
inconsistent  and  repugnant  in  itself,  inasmuch  as  the  ar« 
bitrator,  by  ordering  a  general  verdict  to  be  entered  for 
the  defendant,  determines  by  the  first  issue  that  there  was 
no  such  agreement  between  the  parties  as  that  alleged  in 
the  declaration,  while  by  the  second  and  subsequent  pleas 
such  agreement  is  admitted  to  exist.  But  the  award  is  not 
necessarily  inconsistent;  the  effect  of  the  pleas  merely  is, 
that  there  was  no  such  agreement,  but  if  there  was,  the 
defendant  has  performed  it,  or  is  excused  from  doing  so. 
The  plaintiff  under  the  first  issue  is  called  upon  to  make 
out  his  case,  and  if  he  fails  in  doing  so,  there  is  no  incon- 
sistency in  awarding  a  general  verdict  for  the  defendant. 
In  The  Duke  of  Beaufort  v.  Welsh  {a),  which  was  assumpsit 
on  a  retainer  to  project  certain  works,  and  to  examine 
certain  bills  with  care,  skill,  and  diligence,  the  defendant 
pleaded  first,  non  assumpsit;  secondly,  no  retainer;  thirdly, 
that  the  defendant  did  use  care  &c.  in  projecting  the  works; 
fourthly,  that  he  did  use  care  &c.  in  examining  the  biUs. 
The  cause  and  all  matters  in  difference  were  referred  by 
order  of  Nisi  Frius,  the  costs  of  the  cause  to  abide  the 
event.  The^  arbitrator  by  his  award  found  for  the  defend- 
ant on  the  first,  second,  and  fourth  issues,  and  for  the 
plaintiff  on  the  third;  and  it  was  held  that  the  award  was 
good,  and  not  repugnant,  for  that  the  finding  on  the  third 
and  fourth  issues  must  be  regarded  as  hypothetical,  and 
only  for  the  purpose  of  determining  the  costs  of  them. 
That  decision  is  strongly  in  point.  [Parke,  B. — Another 
question  here  is,  whether  the  award  is  final,  the  arbitral 
tor  having  omitted  to  assess  contingent  damages  on  the 

(a)  10  Ad.  &  £11.  527. 
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Rich,  of  Piemt,  demurrer.]     Neither  of  the  parties  brought  that  matter 
-     before  the  arbitrator,  but  acted  as  if  it  was  not  submitted 

Cooper         to  him. 

V. 


Lanodon. 


Erie  and  Rawlinson,  in  support  of  the  rule. — ^The  arbi- 
trator ought  to  have  assessed  contingent  damages  on  the 
demurrer:  Tn  re  Robson  8f  Railston{a).  In  that  case,  on  a 
ference  of  all  matters  in  difference,  a  demand  on  one  side 
was  laid  before  the  arbitrators,  and  immediately  admitted 
by  the  other  party;  no  evidence  was  in  consequence  given 
concerning  it,  nor  any  adjudication  upon  it  requested. 
The  arbitrators  published  their  award  of  and  concerning 
the  matters  referred  to  them,  directing  payment  of  a  sum 
of  money  (without  saying  on  what  account)  to  the  party 
against  whom  the  above  claim  had  been  made,  with  costs; 
and  it  was  proved  that  they  left  that  claim  out  of  consider- 
ation in  making  their  award,  as  a  matter  not  in  dispute.  It 
was  held  that  the  award  was  bad,  as  the  arbitrator  ought  to 
have  taken  notice  of  the  admitted  demand.  Lord  Tenier- 
den,  in  delivering  the  judgment  of  the  Court,  said,  "  There 
would  be  no  end  of  disputes,  if  the  practice  were  to  pre- 
vail, that  whenever,  on  a  meeting  before  arbitrators,  one 
party  gave  up  items  one,  two,  and  three  of  his  demands, 
and  the  other  four,  five,  and  six;  these  were  all  to  be  laid 
out  of  consideration  in  making  the  award.'^  [Lord  Abinger, 
C.  B. — In  that  case  the  effect  of  the  finding  was  to  ren- 
der it  necessary  that  the  arbitrators  should  have  adjudicated 
upon  the  claim;  but  here,  as  the  arbitrator  finds  for  the 
defendant  on  all  the  issues,  there  can  be  no  necessity  for 
him  to  assess  contingent  damages  upon  the  demurrer]. 
Then  the  award  is  inconsistent  and  repugnant.  The  pleas 
are  inconsistent  with  each  other,  and  if  the  arbitrator 
must  be  taken  to  have  found  all  the  facts  stated  in  them  to 
be  true,  such  a  state  of  things  could  not  exist.     An  arbi- 

(a)  1  B.  &  Add.  723. 


"^ 
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trator  stands  in  the  same  situation  as  a  jury,  and  no  more  Exch,  of  pieas, 
intendment  can  be  made  in  favour  of  his  finding  than  of     ^    ^      ^ 
that  of  a  jury.     A  verdict  which  is  inconsistent  or  repug-       Cooper 
nant  is  void;  Com.  Dig.,  Pleader  (S.  23).   They  cited  also      Lanodon. 
Marler  v.  Ayliffe  (a),  and  England  v.  Davison  (b). 

Lord  Abinger,  C.  B. — I  am  of  opinion  that  this  rule 
ought  to  be  discharged.  I  think  the  award  is  neither  in- 
consistent nor  repugnant.  If  the  cause  had  been  tried 
at  Nisi  Prius,  the  circumstances  of  the  case  might  have 
been  such,  and  it  might  have  taken  such  a  course,  that 
a  verdict  might  have  been  found  for  the  defendant  on 
every  one  of  the  issues.  Suppose  the  plaintiff  failed  in  prov- 
ing his  case  under  the  general  issue,  the  defendant  might 
go  on  and  give  evidence  in  support  of  the  issues,  the  proof 
of  which  rests  upon  him ;  and  if  he  succeeded  in  establish- 
ing them,  then  the  general  verdict  would  be  for  him. 
There  would  have  been  no  necessary  inconsistency,  if  the 
jury  had  found  for  the  defendant  on  the  general  issue  and 
also  on  all  the  other  issues. 

Parke,  B. — I  am  of  the  same  opinion.  The  first  ob- 
jection is,  that  the  award  is  uncertain,  inasmuch  as  it  does 
not  determine  whether  the  verdict  is  to  be  entered  for  the 
defendant  on  some  or  all  of  the  issues ;  but  I  think  the 
meaning  of  the  award  is,  that  a  verdict  shall  be  entered 
for  the  defendant  upon  each  issue  which  could  be  found 
for  him.  In  England  v.  Davison,  the  award  was  uncertain, 
because  the  arbitrator  had  not  disposed  of  the  issues ;  but 
in  the  present  case,  the  arbitrator  directs  a  general  verdict 
to  be  entered  for  the  defendant.  Then  comes  the  ques- 
tion, whether  the  issues  may  not  all  consistently  be  found 
for  the  defendant.  I  have  no  doubt  they  may.  Suppose 
the  pluntiff  to  fail  in  proving  the  agreement,  as  for  instance, 
or  want  of  a  stamp,  and  that  the  defendant  were  to  prove 

(a)  Cro.  Jac.  134.  (b)  9  Dowl.  P.  C.  1052. 

VOL.  IX.  P  M.  W- 
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Rxeh.  of  Pleas,  the  Other  issues^  there  would  be  no  inconsistency  in  finding 
^    ^      ^     them  all  for  him.     Under  the  statute  of  Anne,  each  issue 
Cooper       is  to  be  disposed  of  as  if  it  stood  alone  upon  the  record. 
Lawodon.      With  respect  to  the  matter  arising  upon  the  demurr^,  it 
may  be  that,  according  to  the  true  construction  of  the  sub- 
mission, the  arbitrator  ought  to  have  disposed  of  it ;  but, 
as  both  parties  have  in  effect  agreed  that  he  should  not, 
that  amounts  to  a  new  agreement  by  parol  to  abide  by 
the  award ;  and  all  the  issues  in  fact  being  found  for  the 
defendant,  it  became  unnecessary  to  assess  contingent  da- 
mages on  the  demurrer. 

GuRNEY,  B.,  and  Rolfe,  B.,  concurred. 

Rule  dischai^ed. 


In  Hilary  Term,  1843  (Jan.  24),  the  demurrer  came  on 
for  argument. 

Kelly,  who  appeared  to  support  it,  was  stopped  by  the 
Court,  who  called  upon 

Crowder  to  support  the  plea. — ^The  plea  amounts  in  sub- 
stance to  an  averment,  that  the  deviation  from  the  drawings 
was  by  the  direction  of  an  agent  of  the  plaintiff.  The  de- 
fendant has  a  right  to  assume,  on  this  demurrer,  that  the 
drawings  did  not  altogether  agree  with  the  plans  and  spe- 
cifications, and  that  therefore  the  architect  directed  a  de- 
viation from  them:  supposing  that  to  be  the  case,  can  such 
deviation  furnish  a  ground  of  action  ? 

Lord  Abinger,  C.  B. — We  cannot  surmise  that.  The 
plea  is  clearly  bad:  the  declaration  does  not  state  the  ar- 
chitect to  have  been  the  agent  of  the  plaintiff,  neither  does 
the  plea  allege  that  he  was. 
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AldsbsoNj  B. — The  defendant  undertook  to  do  the  Bxeh,  of  puas, 
works  according  to  the  drawings.     He  has  not  done  so ;     ^  ^^^'   . 
but  he  says  he  deviated  from  them  by  the  anthority  of  the       Cooper 
architect  of  the  plaintiff.     He  does  not  aver  that  he  did      LANODoir. 
them  according  to  the  plans  and  specifications:  and  no 
anthority  is  shewn  on  the  part  of  the  architect  to  bind  the 
plaintiff  by  any  deviation  from  the  drawings. 

GumNBYy  B.^  concurred. 

Judgment  for  the  plaintiff. 


SiNOLETON  V.  Johnson.  jv^^  X9, 

J:  ASHLEY  had  obtained  a  rule  for  judgment  as  in  case  An  affidavit  on 

«,,.  1*1  ••11  ^/'•n  which  a  rule  for 

of  a  nonsmt,  upon  affidavits  which  were  mtitled  "  Between  judgment  as  in 
John  Singleton,  plaintiff,  and  George  Johnson,  defendant.''  8uft*wa8*found- 
The  affidavits  in  answer  to  the  rule  stated  that  there  were  *,**»  Tfi*"'*" 

tied  **  Between 

two  persons  of  the  name  of  George  Johnson,  and  that  all  i-  s.,  plaintiff, 
the  proceedings  in  the  cause  hitherto  had  been  intitled  fendant."'  The 
"  Between  John  Singleton  and  George  Johnson  the  elder/'  a^weV  to"the 

rule  stated,  that 
there  were  two 

Heaion  shewed  cause. — The  affidavit  on  which  the  rule  o,  j.s,  and 
was  obtained  is  improperly  intitled.     It  is  an  established  proceedings  in 
rule  that  where  there  is  a  cause  in  Court,  all  affidavits  used  [nfit^eJ***  J!*s! 
in  Court  must  in  their  title  follow  the  title  of  the  cause.  ^- ^-  f;  '*'  , . 

elder:'* — Held, 

In  Skrin^ton  v.  Carter  (a),  an  affidavit  intitled  ^'  G.  Shrimp-  that  the  affida- 
ton  r.  W.  Carter  the  elder,  sued  as  W.  Carter,"  the  cause  cient. 
being  O.  Shrimpton  v,  W.  Carter,  was  rejected  as  being 
improperly  intitled. — He  cited  also  Borthwick  v.  Ravens^ 
croft  {b). 

Paahley,  in  support  of  the  rule. — All  that  is  required  in 


(«)  3  Dowl.  P.  C.  648.  (h)  5  M.  &  W.  31. 
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Exch,  of  Pleas,  intitling  an  affidavit  is  to  state  correctly  the  Christian  and 

1841 

surnames  of  the  parties  in  the  cause,  which  has  been  done 

in  the   present  case.      It  is  no  objection  that  the  word 

^^  elder''  is  omitted.     Where  the  name  of  a  party  is  given 

without  any  description  of  ^' elder''  or  "younger,"  the 

former  k  always  presumed. 


SiNOLITON 

V. 

Johnson. 


Lord  Abinger,C.B. — We  think  the  affidavit  is  sufficient. 
In  the  case  of  Shrimpton  v.  Carter,  the  affidavit,  by  de- 
scribing **  W.  Carter"  as  "  W.  Carter  the  elder,"  gave  an 
addition  to  the  name  of  the  party,  which  might  not  have 
been  true ;  but,  in  the  present  case,  George  Johnson  means 
George  Johnson  the  elder,  unless  the  contrary  is  expressed. 

Parke,  B. — The  case  of  Shrimpton  v.  Carter  was  the 
converse  of  the  present ;  and  there  the  title  of  the  affidavit 
contained  more  than  the  title  of  the  cause. 

Eule  discharged  on  a  peremptory  undertaking. 


Nov,  19. 


Thomas  v.  John  Bird  and  Thomas  Bird. 
XRBSPASS  for  imprisoning  the  plaintiff,  and  seizing 


In  an  action 
against  an  ad* 

ministratorfor  and  taking  away  her  goods ;  to  wit,  sovereigns,  guineas,  &c. 
piainrir!l^8,  Pleas :  1st,  uot  guilty ;  Sndly,  that  the  goods  and  chattels 
to  which  he       {^  jji^g  declaration  mentioned  were  not  the  goods  of  the 

pleaded  that  " 

they  were  his 
goods  as  admi« 
nistrator : — 
Htld,  that  one 
of  the  next  of 
kin  of  the  in- 
testate was  a 
competent  wit- 
ness for  the  defendant,  without  a  release. 

Qmare,  whether  a  release  by  two  of  the  next  of  kin  to  the  administrator,  of  their  respective 
interests  in  the  goods  the  subject  of  the  action,  required  more  than  one  stamp? 

Such  a  release  (if  necessary)  would  have  been  sufficient,  without  extending  also  to  the  costs 
of  the  action ;  inasmuch  as  they  would  not  necessarily  be  allowed  to  the  administrator  as  a 
charge  on  the  estate,  in  case  of  a  verdict  for  the  plaintiff. 


plaintiff;  3rdly,  that  they  were  the  goods  of  the  defendant 
John  Bird,  and  W.  Maddocks,  as  administrators  of  William 
Bird,  deceased;  4thly,  leave  and  license.  The  plaintiff 
joined  issue  on  the  two  first  pleas,  traversed  the  allegation 
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in  the  third  plea  of  their  being  the  goods  of  the  adminis-  Exch.  of  pieas, 
trators^  and  to  the  fourth  plea  replied  de  injuria.  Issues  ^  ^^^' 
thereon. — ^At  the  trial  before  Tindal,  C.  J.,  at  the  last  As- 
sizes for  Surrey^  the  defendants  called  as  a  witness^  in  sup- 
port of  the  issue  on  the  third  plea^  one  Frances  Monekton, 
who  was  a  niece  of  the  intestate  William  Bird,  and  entitled 
to  a  distributive  share  of  his  property.  Her  competency 
being  objected  to  on  the  part  of  the  plaintifi*,  the  defendants 
put  in  a  deed  of  release,  whereby  the  witness  and  her  hus- 
band^ Stephen  Monckton,  and  Elizabeth  Hayward  (an- 
other niece  and  next  of  kin  of  the  intestate,  who  also 
was  a  witness)  and  her  husband  released  to  the  adminis- 
trators all  their  interest  in  or  arising  out  of  the  goods,  the 
subject  of  this  action.  This  deed  bore  one  35«.  stamp  only. 
It  was  contended  for  the  defendants,  that  this  deed  was  not 
sufficient  to  restore  the  witness  to  competency,  on  two 
grounds :  first,  that  the  release  applied  only  to  the  goods  in 
question,  and  not  to  the  costs  of  this  action,  which  would 
constitute  a  burthen  on  the  estate ;  and  secondly,  that,  the 
interests  of  the  two  releasing  parties  being  several,  two 
stamps  were  necessary.  The  learned  judge  was  of  opinion 
that  the  release  was  sufficient  in  both  these  respects;  and 
the  plaintiff  had  a  verdict,  leave  being  given  to  the  defend- 
ants to  move  to  enter  a  nonsuit.  On  an  early  day  in 
this  term, 

Piatt  moved  for  a  rule  pursuant  to  the  leave  reserved,  or 
for  a  new  trial,  and  renewed  the  objections  taken  at  Nisi 
Prius. — ^Pirst,  the  costs  of  the  cause  would  form  a  burthen 
on  the  estate,  in  case  the  plaintiff  succeeded,  and  the  wit- 
ness was  interested  in  relieving  it  of  that  burthen :  the 
release  should,  therefore,  have  extended  to  the  costs  also. 
The  witness  had  a  direct  interest  in  making  out  the  pro- 
perty to  be  part  of  the  intestate's  estate.  [Parkey  B. — 
The  damages  for  false  imprisonment  could  not,  certainly 
would  not^  and  the  costs  of  the  cause  would  not  necessa- 
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Exeh,  of  PUag,  rilv,  be  allowed  to  the  administrator  as  a  charge  on  the 

estate.  Lord  Abinger,  C.  B. — It  is  not  a  direct  conse- 
quence of  the  verdict.]  Secondly,  one  stamp  was  not  suf- 
ficient. The  interests  of  the  two  nieces  were  several,  and 
required  several  acts  and  deeds  of  release.  They  were  not 
joint  tenants.  The  deed  ought,  therefore,  to  have  borne 
a  stamp  in  respect  of  each  of  those  interests. 

Cur.  adv.  vult. 
The  judgment  of  the  Court  was  now  delivered  by 

Lord  Abinoer,  C.  B. — In  this  case  the  question  was, 
whether  one  of  the  next  of  kin,  who  was  examined  on 
behalf  of  the  defendants,  one  of  whom  was  an  adminis- 
trator, was  a  competent  witness.  The  witness  had  joined 
with  another  next  of  kin,  also  a  witness,  in  a  release  of 
their  interest  in  or  arising  out  of  the  goods,  part  of  the 
subject  of  this  action.  The  release  was  in  one  instrument, 
with  one  stamp ;  and  the  objection  was  that,  the  interests 
of  the  two  witnesses  being  separate,  there  ought  to  have 
been  two  stamps.  The  Lord  Chief  Justice  was  of  opinion 
that  the  release  of  both  was  one  joint  transaction,  and  ad- 
missible on  the  same  principle  that  a  release  by  all  credi- 
tors under  a  composition  deed  has  been  received.  We  do 
not  say  that  this  opinion  was  not  right,  though  possibly 
we  might  have  thought  it  fit  to  receive  further  considera- 
tion. But  we  are  of  opinion  that  the  witness  was  compe- 
tent without  any  release,  as  the  verdict  was  not  admissible 
in  evidence  for  or  against  her,  and  she  was  not  interested 
in  the  event  of  the  trial.  To  support  the  objection  on  ac- 
count of  interest  in  the  event,  the  legal  consequence  of  the 
verdict  must  be  such  as  necessarily  to  affect  the  interests 
of  the  witness ;  and  that  was  not  the  case  in  this  action. 
The  verdict  might  practically  affect  them,  and  probably 
would ;  but  it  would  not  necessarily  follow  that  it  would. 
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Nothing  would  be  legally  determined  by  it,  so  as  to  aflfect  Exch.  of  pua$, 
the  rights  of  the  next  of  kin,  as  to  the  goods,  the  subject     .   ^^^' 
of  the  action,  being  part  of  the  effects  of  the  deceased,  to 
be  accounted  for  by  the  administrators.     There  will  there- 
fore be  no  role. 

Rule  refused. 


Pools  v.  Palm£K.  ^ov,  13  &  16. 

X/BBT  for  work  and  labour,  money  paid,  and  on  an  ac-  In  an  action 
count  stated.     Plea,  nunquam  indebitatus.     At  the  trial  several  jolnt^ 
before  Lord  Abinger,  C.  B.,  at  the  London  sittings  after  XJ^^o^^n!**^ 
Trinity  Term,  it  appeared  that  the  action  was  brought  by  tractors  are 

-         -   .      ._  .  _  ^  competent wit- 

the  plamtin,  an  auctioneer  and  estate  agent,  to  recover  nessesforthe 
compensation  for  business  done  by  him  relative  to  an  in-  the^ut  s'&°4* 
tended  sale  of  an  estate  in  the  county  of  Surrey,  which  he  ^'JJ;,*;^'  *^' 
had  undertaken  in  pursuance  of  a  written  authority  to  sell 
the  property,  dated  10th  of  August,  1840,  signed  by  the 
defendant  and  several  other  persons.     One  of  these  per- 
sons being  called  as  a  witness  for  the  defendant,  was  ob- 
jected to  as  being  a  co-contractor  with  him,  and  therefore 
incompetent.   The  Lord  Chief  Baron  allowed  the  objection, 
and  the  plaintiff  obtained  a  verdict. 

In  this  term,  TheHger  obtained  a  rule  to  shew  cause  why 
there  should  not  be  a  new  trial,  on  the  ground  that  the 
witness  was  improperly  rejected  relying  on  Russell  v. 
Blake  {a). 

Plait  (with  whom  was  James)  now  shewed  cause. — The 
witness  was  rightly  rejected,  because  he  had  a  direct  inter- 
est  to  defeat  the  plaintiff's  claim,  and  so  to  prevent  himself 
£rom  becoming  liable  to  the  defendant  for  contribution.  In 
Jones  V.  Pritchard  (4),  this  Court  held  that  a  part-owner  of 

(a)  2  Scott,  N.  R,  574.  (6)  2  M.  &  W,  199. 
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Exeh,  of  PUat,  a  ship  was  a  competent  witness  for  another  part-owner 

sued  for  work  done  to  the  ship,  but  after  a  release.  Here 
no  release  was  given.  In  Jackson  v.  Galloway  {a),  a  part- 
owner  was  rejected  as  incompetent  under  similar  circum- 
stances, notwithstanding  cross  releases.  In  Planchh  v. 
Braham  {b),  and  Steers  v.  Carwardine  (c),  also,  joint  con- 
tractors were  held  incompetent  witnesses  for  their  co-con- 
tractor. In  Green  v.  JVar burton  {d),  where  a  defendant 
justified  a  trespass  to  chattels  by  a  plea  alleging  them  to 
be  the  property  of  J.  S.,  and  that  he  committed  the  tres- 
pass by  the  command  of  J.  S.,  Patteson,  J.,  held  that 
J.  S.  was  not  a  competent  witness  for  the  defendant,  and 
that  he  could  not  be  made  so  by  the  indorsement  of  his 
name  on  the  postea,  under  the  stat.  3  &  4  Will.  4,  c.  42, 
8. 26.  Could  a  co-obligor  in  a  bond  be  called  to  defeat 
that  bond  ?  It  was  conceded  that  this  was  a  joint  con- 
tract, and  the  witness  clearly  came  to  exonerate  himself 
from  liability  under  it.  If  the  defendant  succeeds  in  this 
action,  then,  in  case  of  a  second  action  being  brought 
against  the  witness,  he  could  plead  in  bar  the  judgment  in 
this.  IParke,  B. — ^This  point  has  been  decided  against 
you  in  RusseU  v.  Blake,  after  a  full  consideration  of  all  the 
cases.  Lord  Abtnger,  C.  B. — Suppose  the  defendant  had 
paid  the  money  without  an  action  being  brought,  he  might 
still  bring  his  action  for  contribution ;  the  verdict,  there- 
fore, would  only  be  evidence  to  charge  him  with  the  costs 
of  the  action,  for  which  he  would  not  be  liable,  because  he 
might  say  the  defendant  ought  to  have  paid  without  an 
action.]  Therefore  it  is  that  his  incompetency  is  not  re- 
moved by  the  recent  statute;  he  is  not  affected  by  the 
record,  but  by  the  act  of  payment,  to  prevent  which  he 
has  a  direct  interest. 

Thesiger  (with  whom  was  Creasy),  contra. — ^The  witness 

(a)  8  C.  &  P.  480.  (c)  Id.  570. 

(h)  Id.  68.  («0  2  M.  &  Rob.  105. 
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was  clearly  competent,  if  not  at  common  law,  at  all  events  ^^ck.  ofPUa», 
bytlieoperationofthestat.3&4Will.4,c.42,8.26.  If,  in-  ^  ^^l' 
deed,  the  nature  of  his  interest  were  such  that  he  was  directly 
interested  in  the  event  of  the  suit,  his  incompetency  would 
not  be  removed  by  the  statute :  Bailiffs  of  Godmanchester 
V.  Phillips  (a).  But  if  he  was  no  further  interested  than 
because  the  verdict  or  judgment  could  be  used  as  evidence 
against  it,  he  becomes  competent  by  the  express  provision 
of  the  statute.  [He  referred  to  the  cases  of  Burgess 
V.  aUhiU  (6),  FaUh  v.  Mlntyre  (c).  Pickles  v.  HoUings  (rf), 
and  Creevey  v.  Bowman  (e).]  The  cases  cited  on  the  other 
side  do  not  apply.  In  Jones  v.  Pritchard,  the  witness  had 
received  a  release,  and  the  present  question,  therefore,  was 
never  raised.  In  Jackson  v.  Galloway,  and  Steers  v.  Car- 
wardine,  the  witness  was  called  for  the  plaintiff.  The  sta- 
tute cannot  apply  to  such  a  case  as  that,  because  the  ver- 
dict and  judgment  in  the  action  cannot  be  evidence  for  or 
against  the  witness ;  if  therefore  he  be  interested  at  all, 
it  is  in  the  event  of  the  suit.  Chreen  v.  Warburton,  and 
Stanley  v.  Jobson  (/),  decided  by  the  same  learned  judge, 
must  be  considered  to  have  been  overruled  by  Russell  v. 
Blake,  which  directly  governs  the  present  case.  In  Stanley 
V.  Jobson,  a  co-maker  of  a  promissory  note,  for  whom  the 
defendant  had  signed  it  as  a  surety,  was  held  to  be  an  in- 
competent witness  for  the  defendant,  on  the  ground  that 
he  might,  on  a  verdict  for  the  plaintiff,  be  liable  to  the 
costs  of  the  action,  including  the  defendant's  own  costs ; 
and  that  as  to  the  latter,  the  statute  did  not  apply.  In  such 
a  case  the  witness  is  under  two  distinct  liabilities ;  there  is 
a  liability  to  an  indemnity  against  payment  of  the  note  by 
his  surety,  independent  of  the  result  of  the  suit,  arising  out 
of  the  original  suretyship ;  and  there  is  a  liability  to  pay- 

(a)  4  Ad.  &  Ell.  550 ;  6  Nev.  &  (c)  7  C.  &  P.  44. 
M.  211.  ld)lM.&  Rob.  468. 

(b)  1  M.  &  Rob.  315 ;  6  C.  &  P.  (e)  Id.  496. 
282.  (/)  2  M.  &  Rob.  103. 
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Exeh.  of  Pieat,  ment  of  the  costs.     But  as  to  the  latter,  the  only  proof  of 

that  liability  would  be  by  means  of  the  record  in  the  ac- 
tion. Russell  V.  Blake,  however,  is  an  express  authority  for 
the  defendant :  the  witness  in  the  present  case  stands  in 
precisely  the  same  situation  as  the  joint  maker  of  the 
note  in  that  case.  It  is  said  that  the  witness  has  a  direct 
interest  in  the  result  of  the  suit,  because,  in  a  fresh  action 
against  him,  he  could  plead  the  judgment  for  the  defend- 
ant in  this  action.  It  may  be  doubtful  whether,  if  he 
pleaded  in  abatement  the  non-joinder  of  the  present  de- 
fendant and  his  other  co-contractors,  and  the  plaintiff, 
accordingly,  under  the  provisions  of  the  statute,  discon- 
tinued, and  brought  a  fresh  action  against  them  all,  the 
first  defendant  could  plead  his  former  judgment ;  but  even 
if  he  could,  the  witness  is  precluded  from  doing  so,  by  the 
express  terms  of  the  26th  section.  [He  was  then  stopped 
by  the  Court.] 

Lord  Abinoer,  C.  B. — It  would  be  quite  sufficient  to 
say,  that  the  last  decision,  in  the  Court  of  Common  Pleas, 
is  directly  in  point,  and  ought  to  govern  us.  But  I  go 
further,  and  think  that  I  was  wrong  in  principle,  and  that 
in  reality  the  witness  stood  indifferent  between  the  parties. 
If  the  plaintiff  failed,  the  witness  could  not  use  the  judg- 
ment except  by  means  of  the  record,  and  that  the  statute 
prevents  him  from  doing.  Then  how  does  the  case  stand  ? 
If  the  plaintiff  recovers,  the  witness  is  liable  to  contribu- 
tion ;  if  he  fails,  the  witness  is  still  liable  to  the  whole  debt, 
because  he  cannot  use  the  judgment  in  his  favour.  He  is 
therefore  indifferent. 

Parke,  B. — I  entirely  concur  in  the  judgment  delivered 
by  the  Court  of  Common  Pleas,  in  the  case  of  Russell  v. 
Blake.  This  question  was  very  much  considered  in  that 
case,  and  the  decision  is  quite  satisfactory  to  my  mind.  I 
quite  concur,  also,  in  the  doubts  expressed  by  that  Court, 
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whether  the  casea  which  have  been  decided  on  this  subject  Exch.  rf  pum, 
were  right,  independently  of  the  statute.  For,  as  it  appears 
to  me,  the  witness  is  altogether  indifferent ;  if  the  plaintiff 
succeeds,  the  witness  is  liable  for  contribution ;  if  the  plain- 
tiff fails,  he  is  liable  for  the  whole  debt ;  and  as  to  the  costs, 
he  is  not  liable  for  them  at  all.  However,  it  is  unnecessary 
to  consider  that  question :  it  is  enough  to  say  that  this  case 
is  clearly  within  the  authority  of  Russell  v.  Blake. 

AxDBBSON,  B. — ^I  quite  agree  that  we  are  concluded  by 
the  decision  in  Russell  v.  Blake,  looking  at  it  as  a  question 
of  authority ;  besides  which,  I  quite  agree  with  that  deci- 
sion, if  it  be  considered  as  a  question  of  principle. 

RoLFB,  B.,  concurred. 

Rule  absolute. 


Thomas  Jones  v.  Hugh  Jones.  «,     ,^ 

Nov.  16. 

ixSSUMPSIT  by  indorsee  against  maker  of  a  promissory  In  an  action  by 

note  for  £50.    Pleas:  first,  that  the  defendant  did  not  mak^r^ofaprow 

make  the  note  in  the  declaration  mentioned,  on  which  issue  Se  defendant 

was  joined ;  secondly,  that  the  defendant  made  the  note  at  pleaded,  i.  that 

•^  "^  .  .      .  he  did  not 

the  request  and  for  the  accommodation  of  the  plaintiff,  to  make  the  note ; 

t  •  "i    jv  •%.      A»        j*»      'A  J*  ji_  2.  that  he  made 

which  there  was  a  replication  de  injuria,  and  issue  thereon,  itfortheaccom- 
At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Middlesex  ^^^^^^  J^^* 
sittings  after  Trinity  Term,  the  plaintiff's  counsel  called  a  was  an  attesting 

.  ,       witness  to  the 

person  whose  name  appeared  on  the  note  as  attesting  wit-  note,  who,  on 
ness,  and  he  proved  the  signature  *'Hugh  Jones''  to  the  SJ^triat^suted 
note  to  have  been  written  in  his  presence,  and  that  the  *}>**  *»®  »"*'  ^**® 

*  '  ^        signature 

Hugh  Jones  whose  signature  he  so  attested  kept  a  public-  (Hugh  Jones) 
house,  the  Glasgow  Tavern,  at  Llangefni,  in  the  county  of  written  by  a 

party  whose  oc- 
cupation and 
residence  he  described,  but  that  he  had  had  no  communication  with  him  since,  and  that  this 
was  a  eommon  name  in  the  neighbourhood  where  the  note  was  made: — Held,  that  there  was  no 
eridence  to  go  to  the  jury  of  the  identity  of  the  defendant  with  the  maker  of  the  note,  and  that 
tiic  seeond  plea  could  not  be  called  in  aid  for  that  purpose. 
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Ejceh.  qf  Pleat,  Anglesey.     On  cross-examination^  he  admitted  that  he  had 
*   ^     not  seen  or  had  any  communication  with  that  Hugh  Jones 
Jones         since  the  date  of  the  note;  and  that  the  name  was  a  very 
Junes.        common  one  in  Anglesey.     This  being  all  the  evidence 
adduced  by  the  plaintiff,  Atherton,  for  the  defendant,  ob- 
jected that  the  plaintiff  ought  to  be  nonsuited,  on  the 
ground  that  there  was  no  evidence  to  go  to  the  jury  of  the 
identity  of  the  Hugh  Jones,  whose  subscription  to  the  note 
had  been  proved,  with  the  defendant  on  this  record.     The 
Lord  Chief  Baron  reserved  the  point ;  and  under  his  di- 
rection a  verdict  was  taken  for  the  plaintiff  for  the  amount 
of  the  note  and  interest,  with  leave  to  the  defendant  to 
move  to  enter  a  nonsuit. 

Atherton  having  obtained  a  rule  nisi  accordingly, 

Jervis  and  Crompton  now  shewed  cause. — If  there  was 
any  evidence  at  all  to  go  to  the  jury  of  the  identity  of  the 
defendant  as  the  party  to  the  note,  there  cannot  be  a  non- 
suit. Now,  although  there  be  several  Hugh  Jones's,  it 
will  be  assumed,  until  the  contrary  appears,  that  only  one 
note,  such  as  that  declared  on,  was  signed  by  a  Hugh 
Jones.  Then  the  Hugh  Jones  who  has  been  served  with 
the  writ,  having  notice  by  the  declaration  of  the  purport 
of  that  note,  and  having  had  an  opportunity  of  inspecting 
it,  comes  in  and  appears  by  counsel,  and  pleads  that  he 
made  it  for  the  plaintiff's  accommodation ;  that  is,  he  ad- 
mits that  he  knows  something  of  the  note  declared  on. 
True,  one  plea  cannot  be  called  in  aid  of  another  issue ; 
but  it  may  be  used  as  some  evidence  of  the  identity  of  the 
party;  and  very  little  evidence  is  sufficient.  [Parke,  B. — 
That  argument  would  dispense  with  any  proof  of  the  hand- 
writing.] If  the  strictness  now  contended  for  is  to  pre- 
vail, the  identity  can  only  be  proved  by  employing  a  per- 
son to  serve  the  writ  who  is  acquainted  with  the  hand- 
writing of  the  party.     If  the  defendant  is  not  the  real 
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maker  of  the  note^  be  may  come  and  set  all  the  proceed-  Bjpch,  o/Pieat, 
ings  aside.  [Lord  Abinger,  C.  B. — The  burthen  is  not  ^  ^^^'  . 
thrown  on  him.]  The  same  difficulty  will  occur  in  or-  Jones 
dinary  cases  of  goods  sold  and  delivered.  [Parke,  B. — So  Jones. 
it  often  does.]  There  are  several  cases  in  which  it  has 
been  mled  by  Lord  TerUerden  and  other  judges  at  Nisi 
Prius,  that  proof  of  the  handwriting  of  the  subscribing 
witness  to  an  instrument,  he  being  dead  or  not  to  be  found, 
is  sufficient  to  charge  the  party  to  the  instrument,  without 
any  further  proof  of  his  identity,  except  the  identity  of 
name  and  description :  Page  v.  Mann  (a),  Mitchell  v.  JbAn- 
9on{b),  Kay  v.  Brookman[c),  [Parkey  B.,  referred  to 
Whitelocke  v.  Musgrove  {d),  as  establishing  the  rule  on  this 
subject.]  In  Hennell  v.  Lyon  (e),  the  copy  of  a  bill  and 
answer,  the  latter  purporting  to  be  an  answer  by  a  person 
of  the  same  name  as  the  defendant,  in  the  character  of 
administrator,  was  held,  without  more,  sufficient  prim&  facie 
evidence  of  identity  in  order  to  prove  assets,  upon  an  issue 
on  plene  administravit.  So,  in  Bulkeley  v.  BtUler  (/),  in 
an  action  by  indorsee  against  acceptor  of  a  bill,  of  which 
£.  S.  was  the  payee,  proof  that  a  person  calling  himself 
E.  S.  came  to  the  place  of  the  plaintiff's  residence  with  the 
bill  in  question  and  other  genuine  documents,  and  indorsed 
it  to  the  plaintiff,  was  held  sufficient  primS  facie  evidence  of 
his  identity  with  E.  S.  the  payee.  [Rolfe,  B. — There  he 
was  in  possession  of  the  same  bill.]  M^itelocke  v.  Mus- 
grove was  the  case  of  a  note  signed  by  a  marksman.  Cor* 
field  V.  Parsons (g)  is  distinguishable;  that  was  merely 
the  case  of  a  declaration  supposed  to  be  made  to  the  wit- 
ness by  the  plaintiff,  who  might  easily  be  personated,  and 
who  had  no  power  to  deny  or  disprove  the  witness's  state- 
ment, which  he,  being  imposed  upon  by  another  person, 

(a)  Moo.  &  M.  79.  (e)  1  B.  &  Aid.  182. 

(6)  Id.  176.  (/)  2  B.  &  Cr.  434  ;  3  D.  &  R. 

(e)  Id.  286.  625. 

(d)\C.&  M.  511.  {g)lC.8i  M.  730. 
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Exeh,  of  PUat,  might  honestty  make.     Here  the  Hugh  Jones  served  with 

the  writ  has  had  notice  of  all  the  proceedings,  and  has  the 
means  of  disproving  the  conclusion  that  he  is  the  party  to 
the  note. 


Aihertan,  contr&,  was  not  called  npon. 

Lord  Abinger,  C.  B. — ^The  argoment  for  the  plaintiff 
might  be  correct,  if  the  case  had  not  introduced  the  exist- 
ence of  many  Hugh  Jones's  in  the  neighbourhood  where 
the  note  was  made.  As  it  was,  I  think  there  was  no  suf- 
ficient evidence  of  the  identity.  I  am  aware  that  Lord 
Tenterden  had  a  different  practice,  but  I  believe  it  never 
became  necessary  to  raise  the  question  before  the  Court. 

Parks,  B. — ^This  point  must  be  considered  as  settled  by 
the  case  of  WMtehcke  v.  Musgrove.  All  the  authorities 
are  cited  in  Phillipps  on  Evidence,  vol.  ii.,  p.  661,  and  the 
rule  of  law  on  this  subject  is  there  laid  down  correctly.  The 
plaintiff  might  have  called  the  defendant's  attorney  to  say 
whether  the  person  who  employed  him  in  the  case  was  the 
Hugh  Jones  who  lived  at  the  Glasgow  Tavern,  Llangefni. 

RoLFE,  B.,  concurred. 

The  rule  was  made  absolute,  not  for  a  nonsuit,  but  for 
a  new  trial  on  payment  of  costs  by  the  plaintiff  (a). 


(a)  The  cause  was  re-tried  at  the 
London  Sittings  afler  Michaelmas 
Term  (the  venue  having  heen 
changed),  when  the  attesting  wit- 
ness was  again  called,  and  stated 
that,  since  the  former  trial)  he  had 
seen  the  Hugh  Jones  whose  signa- 
ture he  had  attested;  and  described 
his  occupation  and  residence ;  and 


the  clerk  to  the  plaintifTs  attorney 
produced  the  writ  of  summons  and 
other  proceedings  in  the  action,  and 
identified  the  person  spoken  to  by 
the  other  witness  as  the  individual 
upon  whom  those  proceedings  had 
been  served:  and  the  verdict  was 
thereupon  again  found  for  the  plain- 
tiff. 
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Etch,  of  PUatf 
1841. 

Beckham  v.  Drake^  Knight^  and  Suroey.  Nov,  19. 

Assumpsit.     The  declaration  stated,  that  the  defend-  A.,  B.,  &  c. 
ants  were  united  in  co-partnership,  and  used  and  exercised  newhip^t^n" 
the  trade  and  business  of  type-founders,  stereotype  found-  1^®*^?'*^?®" 
ers,  and  letter-press  printers ;    and  that  the  said  W.  M.  a  dormant 
Knight  and  J.  Surgey  were  the  ostensible  partners  in  the  agreement 
said  partnership,  and  the  said  W.  W.  Drake  was  a  secret  J^"  between 
partner  in  the  said  co-partnership :    that  at  the  time  of  ^'  *°^  ^-  ^^ 

*^        ^  *^  *  the  one  part, 

making  the  memorandum  of  agreement  thereinafter  men-  and  the  plaintiff 
tioned,  the  plaintiff  was  in  the  service  and  employment  of  part,  by  which, 
the  defendants,  so  being  such  partners  as  aforesaid,  as  JhaTthrpiSn- 
their  foreman,  in  carrying  on  their  trade  and  business  of  tiffhadbeenin 

the  employment 

type-founders,  stereotype  founders,  &c.,  but  without  any  of  a.  and  b. 
permanent  engagement,  and  he  the  plaintiff,  and  the  de-  "r^Ing  on  !he 
fendants,  as  such  partners  as  aforesaid,  were  desirous  of  f"*^  tjade  of 

'  *  '  type-founders, 

continuing  their  connexion  together  for  a  certain  period  the  plaintiff  co- 
venanted and 
or  term,  to  wit,  the  period  or  term  of  seven  years  from  agreed  with  a. 

the  20th  of  October,  1834 ;   and  thereupon  theretofore,  survivor  of 

to  wit,  on  the  said  20th  of  October,  1834,  they  the  said  J^emandThr 

W.  M.  Knight  and  J.  Surgey,  on  behalf  of  themselves  and  survivor  of 

•  -I  ■-,    --,    Tx     1  1  /••■IT      them  in  their 

the  said  vV .  W .  Drake,  as  such  partners  as  aforesaid,  made  said  trade  for 

J        .        J  •    J.  _j.  •  J  i»  A.     *xx.    the  term  of 

and  entered  into  a  certain  memorandum  of  agreement  with  gg^en  years; 
the  plaintiff,  which  said  memorandum  of  agreement  was  *"^  '^^^  ^^®' 

*  '  °  nanted  and  a- 

and  is  in  writing,  and  was  and  is  in  the  words  and  figures  greed  to  employ 

.  ,  him  as  their 

following.  Viz  : —  foreman  for  the 

''Memorandum  of  an  agreement  made  and  entered  into  yJJJsl^i/they 
this  23rd  day  of  October,  1834,  between  William  Moxey  <>;  «^^*»f  *>/], 

•^  '  '  /     them  should  so 

Knight  and  John  Surgey,  of  Bishop's  Court,  Old  Bailey,  in  long  live,  and 
the  city  of  London,  type-founders,  stereotye  founders,  and  three  guineas 
letter-press  printers,  and  co-partners,  of  the  one  part,  and  f ^wrs^mutiSiy 

agreed,  that  if 
eidier  party  should  not  perform  the  covenants  on  their  respective  parts,  the  party  so  failing  or 
making  default  should  pay  to  the  other  £500,  by  way  of  specific  damages.  At  the  time  the 
agreement  was  entered  into  it  was  unknown  to  the  plaintiff  that  C.  was  a  partner  in  the  busi- 
trnmi-^Held,  that  an  action  was  maintainable  by  the  plaintiff  against  A.,  B.,  &  C,  for  a 
breach  of  this  agreement,  although  C.  was  not  a  party  named  in  it  or  signing  it. 
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Exch.  of  Pleat,  Daniel  Beckham,  of  the  same  place,  of  the  other  part,  as  fol- 
^  ^^^'  ^  lows :  Whereas  the  said  D.  Beckham  hath  been  for  some 
Bbckham  time  in  the  employment  of  the  said  W.  M.  Knight  and  J. 
Drake.  Surgey,  as  their  foreman,  in  carrying  on  their  said  trades 
of  type-founders,  &c.;  and  the  said  parties  to  these  pre- 
sents are  mutually  desirous  of  continuing  their  connexion 
together  for  the  term  of  seven  years  from  the  date  of  these 
presents:  Now  these  presents  witness,  that  the  said  D. 
Beckham^  for  the  considerations  hereinafter  mentioned, 
doth  hereby  covenant  and  agree  to  and  with  the  said  W. 
M.  Knight  and  J.  Surgey,  and  the  survivor  of  them,  in  man- 
ner following,  (that  is  to  say),  that  he  the  said  D.  Beck- 
ham shall  and  will  well  and  faithfully  serve  the  said  W.  M. 
Knight  &  J.  Surgey,  and  the  survivor  of  them,  for  and 
during  the  term  of  seven  years,  to  commence  and  be  com- 
puted  from  the  day  of  the  date  of  these  presents,  as  their 
foreman,  in  the  management  and  carrying  on  of  their  said 
trades  of  type-founders,  &c.,  and  shall  and  will,  to  the  best 
of  his  power,  promote  and  advance  the  success  and  pros- 
perity of  the  said  W.  M.  Knight  and  J.  Surgey,  in  the  said 
trades ;  and  also  that  he  the  said  D.  Beckham  shall  not 
nor  will,  during  the  said  term  of  seven  years,  be  engaged 
or  concerned  in  the  same  or  any  other  trade  or  business, 
either  on  his  own  account,  or  on  account  of,  or  for  the  be- 
nefit of,  any  other  person  whatsoever,  other  than  the  said 
W.  M.  Knight  and  J.  Surgey,  and  the  survivor  of  them, 
without  the  consent  of  the  said  W.  M.  Knight  nd  J.  Sur- 
gey, or  one  of  them,  in  writing,  first  had  and  obtained  for 
that  purpose ;  and  the  said  W.  M.  Knight  and  J.  Surgey, 
for  the  considerations  aforesaid,  do  hereby,  for  themselves 
and  the  survivor  of  them,  covenant  and  agree  to  and  with 
the  said  D.  Beckham,  that  they  the  said  W.  M.  Knight 
and  J.  Surgey,  or  the  survivor  of  them,  shall  and  will  em- 
ploy the  said  D.  Beckham  as  their  foreman,  in  carrying  on, 
managing,  and  conducting  the  said  trades  of  type-founders, 
&c.,  during  the  said  term  of  seven  years,  if  the  said  W.  M. 
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Knight  and  J.  Surgey,  or  either  of  them,  shall  so  long  live,  E^ch.  of  pieat, 

and  the  said  D.  Beckham  shall  well  and  faithfully  observe     ^   ^^^' 

and  keep  the  covenants  and  agreements  hereinbefore  on 

his  part  contained ;  and  that  they  the  said  W.  M.  Knight 

and  J.  Snrgey,  or  the  survivor  of  them,  shall  and  will  pay  to 

the  said  D.  Beckham  wages  after  the  rate  of  3/.  Ss.  of  law- 

fol  money  weekly.    And  it  is  hereby  mutually  agreed  and 

declared  by  and  between  the  said  parties  hereto,  that  in 

case  either  of  the  said  parties  shall  not  well  and  truly 

observe,  perform,  and  keep  the  covenants  and  agreements 

herein  on  their  respective  parts  contained,  then  and  in 

such  case  the  party  so  failing  or  making  default  shall  and 

will  pay  to  the  other  of  them  the  sum  of  500/.  by  way 

or  in  the  nature  of  specific  damages.     In  witness  whereof 

the  said  parties  to  these  presents  have  hereunto  set  their 

hand  the  day  and  year  first  above  written.  W.  M.  Knight, 

John  Surgey,  Daniel  Beckham.    Witness,  J.  R.  Barrett.'' 

The  declaration  then  averred  performance  of  the  agree- 
ment by  the  plaintiff  during  the  time  he  remained  in  the 
service  of  the  defendants,  and  that  the  plaintiff  was  ready 
and  willing  to  have  continued  in  the  service  of  the  defend- 
ants, and  to  have  performed  the  agreement,  but  that  the 
defendants,  before  the  expiration  of  the  seven  years,  with- 
out reasonable  or  sufficient  cause,  dismissed  and  discharged 
him  from  their  service,  &c. 

The  defendant  Knight  allowed  judgment  to  go  by  de- 
fault. The  two  other  defendants  severally  pleaded,  first, 
non  assumpsit;  secondly,  the  bankruptcy  of  the  plaintiff. 
To  the  latter  plea  the  plaintiff  demurred  generally,  on  the 
ground  that  the  contract  set  out  in  the  declaration  being 
a  contract  for  the  personal  labour  of  the  plaintiff,  his  cause 
of  action  did  not  pass  to  the  assignees.  The  demurrer  was 
argued  in  Trinity  Term,  and  judgment  was  given  for  the 
plaintiff  (a). 

(a)  See  the  case  reported,  8  M.  &  W.  846. 
VOL.  IX.  O  M.  W. 
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Bxeh,  rf  PUas,      At  the  London  Sittings  after  Trinity  Term,  the  cause 

was  tried  before  Lord  Abinger,  C.  B.^  on  the  issue  raised  on 
the  plea  of  non  assumpsit ;  when  the  agreement  set  out 
verbatim  in  the  deckration  was  given  in  evidence,  and  it 
was  proved  that  Drake  was  a  dormant  partner  with  the 
other  defendants,  and  that  the  plaintiff  continued  to  serve 
them  under  the  agreement  for  the  space  of  two  years,  when 
the  partnership  was  dissolved  and  the  business  stopped, 
and  the  plaintiff  was  dismissed  by  Drake.  At  the  conclu- 
sion of  the  plaintiff's  case  several  objections  were  taken : 
1st.  that  it  was  a  contract  inter  partes,  and  not  binding 
on  Drake,  who  did  not  sign  it ;  2ndly.  that  the  contract 
was  in  its  terms  personal  to  the  parties  signing  it,  and  the 
survivor  of  them,  and  that  there  was  no  mutuality,  and 
therefore  Drake  could  not  sue  or  be  sued  upon  it ;  Srdly. 
that  it  was  a  contract  not  to  be  executed  within  a  year, 
and  was  not  signed  by  the  party  charged,  or  his  lawful 
agent,  at  least  not  in  the  name  of  the  firm,  as  required  by 
the  Statute  of  Frauds.  The  Lord  Chief  Baron  overruled  the 
objections,  but  gave  the  defendant  leave  to  move  to  enter 
a  nonsuit  on  the  above  grounds,  leaving  to  the  jury  only 
the  question  of  damages,  which  they  estimated  at  100/.,  and 
for  which  amount  a  verdict  was  entered  for  the  plaintiff. 

Thesiger  having  accordingly  obtained  a  rule  to  enter  a 
nonsuit, 

Erie  and  Stammers  shewed  cause. — The  first  objection 
is,  that  the  contract  on  which  the  action  is  brought  is  a 
contract  inter  partes,  which  is  binding  only  on  the  parties 
between  whom  it  is  made,  and  excludes  the  idea  of  mnlcipg 
any  one  liable  but  those  parties ;  and  therefore  that  the  de- 
fendant Drake  is  not  liable.  But  there  is  no  such  principle 
of  law,  even  as  applicable  to  the  case  of  a  deed,  and  a  for- 
tiori, none  such  in  the  case  of  an  agreement  not  under  seal. 
A  person  is  bound  who  seals  a  deed,  although  he  is  no  party 
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to  it :  Salter  y.  Kidgley  (a).  In  that  case  Holty  C.  J.,  said,  Exeh.  of  PUas, 
"  Why  cannot  a  man  oblige  himself  by  deed,  if  there  be  ex-  .  ^^^' 
press  words  for  it,  and  the  deed  is  sealed  by  him? — And  he 
made  a  distinction  in  this  case,  that  one  party  to  a  deed 
ooold  not  covenant  with  another  who  was  no  party,  but  a 
mere  stranger  to  it;  bnt  one  who  is  not  a  party  to  a  deed 
may  covenant  with  another  that  is  a  party,  and  thereby  be 
bound  by  sealing  the  deed/^  That  authority  shews  that 
a  person  not  a  party  to  a  deed  may  be  made  liable  to  the 
covenants  contained  in  it.  In  Mr.  Butler's  note  to  Co. 
litt.  8.  374,  n.  141  (i),  it  is  said,  "  Where  three  were  en- 
feoffed by  deed,  and  there  were  several  covenants  in  the 
deed  on  the  part  of  the  feoffees,  and  only  two  of  the  feoffees 
sealed  the  deed,  the  third  entered  and  agreed  to  the  estate 
conveyed  by  the  deed,  he  was  bound  in  a  writ  of  covenant 
by  the  sealing  of  his  companions  :  2  Boll.  Bep.  63.  In  88 
Ed.  8,  p.  9,  it  is  said, '  That  if  land  is  leased  to  two  for  years, 
and  only  one  puts  his  seal,  but  the  other  agrees  to  the 
lease,  and  enters  and  takes  the  profits  with  him,  he  shall  be 
charged  to  pay  the  rent,  though  he  has  not  put  his  seal  to 
the  deed.'''  Brett  v.  Cumberland  is  the  case  there  referred 
to  firom  2  Bolle's  Rep.  63.  The  next  objection  is,  that 
on  the  face  of  this  contract  Drake  was  excluded  from 
liability,  as  it  was  a  personal  contract  with  Knight  and  Sur- 
gey  only,  and  the  survivor  of  them.  But  there  is  no  express 
or  implied  exclusion  of  Drake  firom  the  contract,  and  as  he 
was  in  partnership  with  the  other  two,  although  merely  a 
dormant  partner,  he  is  jointly  liable  with  them.  There 
are  many  cases  to  shew  that  a  dormant  partner  may  sue 
and  be  sued  on  contracts  entered  into  by  his  co-partners  for 
the  benefit  of  the  firm ;  and  any  person  really  interested  in 
a  contract,  although  unknown  to  the  other  contracting 
party,  is  liable.    The  contract  not  being  under  seal,  and 

(a)  Holt's  Rep.  211;  1  Shower,  58;  Carthew,  76.  (6)  230  b. 

o2 
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Bxeh.  of  Pleat,  consequently  in  law  a  parol  contract,  it  is  competent  to 

the  plaintiff  to  shew  who  were  the  real  parties  who  entered 
into  it.  In  Skinner  y.  Stocks  (a),  it  was  held  that  the  joint 
owners  of  a  vessel  engaged  in  the  whale  fishery  might  sue 
a  purchaser  for  the  price  of  whale  oil,  although  the  con- 
tract of  sale  was  made  by  one  only  of  the  part  owners,  and 
the  purchaser  did  not  know  that  other  persons  had  any 
interest  in  the  transaction.  So,  in  Cothay  v.  FenneU  {b)^ 
where  three  parties  agreed  to  be  jointly  interested  in  cer- 
tain goods,  but  that  they  should  be  bought  by  one  of  them 
in  his  own  name  only,  and  he  made  a  contract  for  the 
purchase  accordingly ;  it  was  held  that  all  might  join  in 
suing  the  vendor  for  a  breach  of  that  contract.  There  the 
Court  laid  it  down  as  ''  a  general  rule,  that  whenever  an 
express  contract  is  made,  an  action  is  maintainable  upon 
it,  either  in  the  name  of  the  person  with  whom  it  was  ac- 
tually made,  or  in  the  name  of  the  person  with  whom  in 
point  of  law  it  was  made.''  That  was  an  express  decision 
that  a  dormant  partner  not  named  in  the  agreement  may 
sue  for  a  breach  of  it.  In  the  present  case,  therefore, 
Drake  might  have  sued  with  Knight  and  Snrgey,  if  the 
plaintiff  had  broken  the  contract  in  the  lifetime  of  Elnight 
or  Surgey.  In  Robson  v.  Drumm(md{c),  Liitledale,  J.,  says 
— "  1  am  disposed  to  think  there  was  no  objection  to  Bob- 
son  and  Sharpe  suing  on  a  contract  made  by  Sharpe  only 
on  behalf  of  himself  and  his  partner .''  It  is  not  stated  that 
the  contract  in  that  case  was  in  writing,  but  firom  the  spe- 
cific nature  of  the  agreement  it  must  have  been  so.  In 
Alexander  v.  Barker  {d),  where  A.  applied  to  B.,  a  member 
of  a  banking  establishment,  for  a  loan  of  money,  which  B. 
advanced  out  of  funds  in  which  he  and  his  partners  were 
jointly  interested;  it  was  held  that  the  firm  might  sue  A, 
for  money  lent.    There  the  contract  was  in  writing.    The 


(a)  4  B.  &  Aid.  437.  (c)  2  B.  &  Adol.  303. 

(6)  10  B.  &  Cr.  671.  (<0  2  Cr.  &  J.  133. 
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question  always  is,  who  are  the  parties  to  the  contract :  and  E^eh.  of  Pleas, 
parol  evidence  is  admissible  to  shew  who  were  the  real  par- 
ties. The  case  of  a  dormant  partner  is  in  this  respect 
analogous  to  that  of  an  undisclosed  principal  who  contracts 
by  his  agent.  In  Wilson  v.  Hart  {a),  it  was  held  that  the 
Statute  of  Frauds  did  not  exclude  parol  evidence  that  a 
written  contract  for  the  sale  of  goods,  purporting  to  be 
made  between  A.  the  seller,  and  B.  the  buyer,  was  on  B.^s 
part  made  by  him  only  as  agent.  In  TVueman  v.  Loder{b\ 
there  was  a  written  contract,  which  was  only  signed  by  Hig- 
ginbotham,  the  agent  employed  by  the  defendant  Loder, 
yet  the  latter  was  held  liable.  Lord  Denman,  C.  J.,  in 
delivering  the  judgment  of  the  Court,  distinguishes  the 
case  firom  some  which  had  been  cited,  wherein  the  ques- 
tion, ^*  whether  an  agent  or  a  partner  bound  himself  only, 
or  his  principal  or  firm,  had  been  held  to  depend  on  his 
intention  to  deal  for  himself,  or  for  the  principal  or  part- 
nership:'' and  says, — "  On  examining  all  those  cases, 
it  will  be  found  that  the  contracting  party  was  carrying 
on  two  different  concerns,  one  for  himself,  the  other  for  • 
his  principal  or  his  firm.  The  world  would  know  him 
in  two  different  characters,  and  each  party  dealing  with 
him  was  bound  to  inquire  in  which  he  appeared  on  any 
particular  occasion.  But  here  is  the  case  of  one  exclusively 
an  agent  for  another,  and  in  that  light  only  regarded  by 
the  customer.''  In  the  present  case  there  is  no  evidence  of 
any  trade  carried  on  under  two  different  firms,  nor  of  any 
trade  carried  on  except  under  the  name  of  Knight  &  Sur- 
g^.  If  a  person,  by  becoming  a  dormant  partner  in  a 
firm,  chooses  to  give  an  implied  authority  to  the  ostensible 
partners  to  contract  for  him,  it  does  not  lie  in  his  mouth  to 
say  that  he  has  given  no  such  authority.  Who  is  to  hire 
the  servants  in  such  a  case,  but  the  ostensible  partners? — 

(a)  7  Taunt.  295.    As  to  this      Senior,  ante,  Vol.  8,  pp.  840—45. 
case,  see  Smith's  Leading  Cases,  (b)  3  Per.  &  D.  267;  11  Ad.  & 

VoL  2,  p.  224;   and  Higgms  v.      £11.589. 


1841. 
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Exeh.  0/  Pieat,    Lord  Denmon  further  says — "  Parol  evidence  is  always 

necessary  to  shew  that  the  party  sued  is  the  person  making 
the  contract^  and  bound  by  it.  Whether  he  does  so  in  his 
own  name^  or  in  that  of  another^  or  in  a  feigned  namCj  and 
whether  the  contract  be  signed  by  his  own  hand  or  by  that 
of  an  agents  are  inquiries  not  diiSerent  in  their  nature  from 
the  question^  who  is  the  person  who  has  just  ordered  goods 
in  a  shop.  If  he  is  sued  for  the  price^  and  his  identity  made 
out^  the  contract  is  not  varied  by  appearing  to  have  been 
made  by  him  in  a  name  not  his  own.^'  So  here^  the  con- 
tract is  not  varied  by  shewing  it  to  be  made  in  the  name 
of  Knight  and  Surgey.  Emly  v.  Lye  (a),  and  Siffkin  v.  Wal- 
ker {b),  may  be  cited  on  the  other  side;  but  those  were 
cases  on  bills  of  exchange^  and  are  therefore  distinguishable ; 
and  on  the  former  case  being  cited  in  Vere  v.  Ashby  {c)^ 
Parke,  J.,  said, — "  The  case  of  the  Sottih  Carolina  Bank  v. 
Case  {d),  shews,  that  if  a  firm,  consisting  of  several,  cany 
on  business  in  the  name  of  one  of  the  partners,  the  whole 
firm  will  be  bound  by  the  acts  done  by  him,  as  represent- 
•  ing  the  firm.'' 

Another  objection  here  is,  that  there  is  no  mutuality; 
but  that  doctrine  has  been  broken  in  upon,  and  there  ate 
various  instances  in  which  an  action  may  lie,  notwithstand- 
ing a  want  of  mutuality  between  the  parties.  A  great  num- 
ber gI  cases  were  cited  on  the  argument  in  Beckham  y. 
Knight  (e),  but  Cothay  v.  Fennell  is  a  decisive  authority 
on  this  subject ;  and  according  to  the  rule  there  laid  down, 
the  action  is  maintainable  upon  the  contract,  either  against 
the  person  who  actually  makes  the  contract,  or  against 
the  person  who  in  point  of  law  makes  it :  and  whether  the 
contract  be  express  or  implied  makes  no  difference.  But 
in  truth,  there  is  no  waint  of  mutuality,  for  Drake  might 


(a)  16  East,  7.  {d)  8  B.  &  Cr.  427 ;  2  Man.  &  R. 

(b)  2  Camp.  308.  459. 

(c)  10  B.  &  Cr.  288.  {e) 5Scott,619;  4  Bing.N.C.243. 
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have  joined  in  an  action  against  the  plaintiff  for  non-per-  ^Bxek.  of  PUat, 
formance  of  the  contract  by  him.  ^  ^^^' 

Thesiffer  and  E.  V.  Williams,  contra.— The  Conrt  cannot 
come  to  a  conclusion  in  favour  of  the  plaintiff^  without  over- 
ruling the  decision  of  the  Court  of  Common  Fleas  in  Beck- 
ham V.  Knight.  It  was  there  expressly  held  that^  Knight 
and  Sui^ey  having  entered  into  a  written  engagement  to 
employ  the  plaintiff  in  their  service  for  seven  years^  the 
plaintiff  could  not  sue  Drake^  a  dormant  partner  with  them^ 
but  no  party  to  the  agreement.  Thuhl,  C.  J.,  there  says^ 
— ^  The  action  is  brought  on  an  express  contract  between 
Sjoight  and  Surgey  of  the  one  part,  and  the  plaintiff  of  the 
other  part  It  appears  by  the  plea,  that  three  persons  were 
carrying  on  business  under  the  firm  of  Knight  &  Surgey, 
and  that  the  defendant  Drake  was  a  dormant  partner.  The 
agreement  is  in  writing,  and  inter  partes;  and  it  contains 
no  intimation  that  Knight  and  Surgey  were  carrying  on 
business  as  members  of  a  more  extensive  firm.  I  know  of 
no  authority  for  introducing  a  dormant  partner  into  such 
a  contract.  In  implied  contracts,  where  the  benefit  is 
equal,  and  the  liability  not  limited,  a  dormant  partner  may 
be  included ;  but  there  is  no  authority  which  extends  the 
principle  to  express  contracts.  The  only  authorities  in 
point  are  rather  the  other  way.'^  And  Bosanquei,  J.,  says, 
— ^^  The  plaintiff  is  precluded,  by  the  form  of  the  contract, 
from  saying  that  any  other  person  entered  into  it  besides 
himself  and  Knight  and  Surgey.''  That  case  has  been  im- 
ported as  an  authority  into  Chitty  on  Contracts;  and  it  is 
there  said,  (p.  243), — "  Nor  is  a  dormant  partner  liable  to 
be  sued,  where  an  express  contract  in  writing  is  entered 
into  with  the  known  and  apparent  partners.  As  where  K. 
and  S.  entered  into  a  written  agreement  with  the  plaintiff 
to  employ  him  as  their  foreman  for  a  term  of  seven  years; 
it  was  held  that  D.,  a  dormant  partner,  not  a  party  to  the 
agreement,  could  not  be  made  a  co-defendant  with  K.  and 
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Exch.  of  Pieas,  S.  in  an  action  on  such  agreement/'    And  again^  (p.  250), 

— ''With  respect  to  dormant  partners,  they  are  bound  by 
the  acts  of  their  co-partners  as  to  all  implied  contracts,  but 
are  not  liable  on  express  contracts  with  the  known  and  act- 
ing partners/'  No  doubt  there  are  numerous  authorities 
to  shew,  that  where  a  contract  is  entered  into  in  a  parti- 
cular name,  it  may  be  shewn  that  the  party  in  point  of  fact 
entered  into  it  for  another  person,  so  as  to  charge  the  prin- 
cipal ;  but  here  there  was  no  evidence  of  that  kind,  and 
nothing  was  left  to  the  jury  as  to  the  character  in  which 
Knight  and  Surgey  entered  into  the  contract.  If  that  was 
a  question  which  ought  to  have  been  left  to  the  jury,  it  was 
not  so  left.  Although  it  is  competent  to  one  partner  to 
bind  another  in  matters  relating  to  the  partnership  con- 
cerns, yet  that  is  only  when  it  is  done  in  the  partnership 
name :  there  is  no  implied  authority  to  do  so  in  the  part- 
ner's own  individual  name.  Where  goods  are  sold  to  a 
firm,  it  is  matter  of  inquiry  who  are  the  persons  who  con- 
stitute the  firm ;  but  where  the  contract  is  a  written  one, 
you  can  see  by  the  paper  itself  who  it  is  that  has  entered 
into  it.  [Lord  Abinger,  C.  B. — ^Except  where  the  statute 
law  requires  the  contract  to  be  in  writing,  there  is  no  differ- 
ence between  contracts  written  and  oral.]  Where  goods  are 
supplied  to  a  firm,  the  seller  must  shew  that  they  were  so 
supplied,  and  that  the  defendants  are  the  members  of  it; 
but  where  the  contract  is  written,  you  look  to  the  contract 
itself  to  see  who  are  the  parties  to  it.  In  Myers  v.  Edge  (a), 
it  was  held  that  a  promise  in  writing,  directed  to  A.,  B. 
&  C,  a  house  in  trade,  to  pay  for  goods  to  be  furnished  to 
another,  could  not  be  enforced  in  an  action  by  B.  and  C.  to 
recover  the  value  of  goods  furnished  after  A.  had  withdrawn 
from  the  partnership.  That  decision  was  on  the  ground  that 
the  Court  must  adjudicate  upon  the  express  contract  that 
the  parties  had  made,  and  ought  not  to  substitute  another 

(a)  7  T.  R.  254. 
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in  lien  of  it.     Robsan  v.  Drummond  is  very  far  firom  being  a  ^ck,  of  puat, 
strong  anthority  for  the  plaintiff.     Lord  Tenterden,  C.  J.,  '  ^ 

there  says  (a) — "It  is  unnecessary  to  decide  whether,  if      Beckham 

Vm 

Sharpe  had  continued  in  the  partnership  till  the  expiration  Drake. 
of  the  five  years  during  which  the  contract  made  by  him 
was  to  continue  in  force,  the  action  in  the  joint  names  of 
him  and  his  partner  might  not  have  been  maintained.'^ 
And  Parke^  J.,  says, — '^  The  defendant  had  a  right  to  have 
the  benefit  of  the  judgment  and  taste  of  Sharpe  to  the  end 
of  the  contract,  and  which  in  effect  he  has  declined  to  sup- 
ply.'' [Parke,  B.,  (after  reading  his  judgment  in  Robsan 
V.  Drummond). — ^That  is  an  authority,  as  far  as  my  opinion 
goes,  that  the  action  could  be  maintained  by  Bobson  and 
Sharpe.]  That  point  did  not  necessarily  arise.  In  this 
case  it  will  be  seen,  on  reference  to  the  contract,  that  it  is 
a  mere  personal  contract  to  serve  these  two  individual  part- 
ners ;  and  the  plaintiff  cannot  import  into  it  another  party, 
unless  he  shews  that  it  was  made  by  them  as  agents  for  him. 
The  case  of  Alexander  v.  Barker  {b)  turned  on  the  fact  of 
the  money  lent  being  the  money  of  the  firm,  in  which 
event  the  Court  held  that  they  might  maintain  the  action. 
It  is  clear,  also,  that  there  the  action  was  not  founded  on  a 
written  contract;  and  the  case  \a  therefore  inapplicable. 
Emly  V.  Lye  and  Siffkin  v.  Walker  are  express  authorities 
in  favour  of  the  defendant,  and  are  not  distinguishable 
firom  the  present  case.  In  the  latter  case  Lord  EUenbo* 
rough  said, — "  The  import  and  legal  effect  of  a  written  in- 
strument must  be  gathered  from  the  terms  in  which  it  is 
expressed."  A  party  cannot  be  sued  on  a  contract  be- 
cause he  has  had  the  benefit  of  it,  but  only  where  he  is  a 
party  to  it.  The  plaintiff  must  make  out  that  Drake  gave 
his  partners  an  implied  authority  to  enter  into  this  con- 
tract for  him,  and  that  they  have  exercised  that  authority; 
but  neither  has  been  shewn.    On  the  contrary,  it  is  a  per- 

(a)  2  B.  &  Adol.  307.  (P)  2  Cr.  &  J.  133, 


1841. 
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Excky  Pleas,  sonal  Contract  with  Knight  and  Surgey ;  they  are  to  have 

the  benefit  only  during  their  lives ;  and  it  would  not  sur- 
vive to  Drake.  The  law  will  not  imply  a  contract  from  a 
partial  benefit.  There  are  many  cases  in  which  it  might 
be  advantageous  to  a  party  to  enter  into  a  several  contract 
with  one  or  two  members  of  a  firm^  so  as  to  be  able  to 
follow  his  or  their  estate  in  the  hands  of  executors.  But 
even  assuming  these  parties  to  have  had  authority  to  bind 
the  other  partner^  it  must  be  collected  from  the  instru- 
ment itself  whether  they  have  exercised  that  authority. 
In  cases  of  bills  of  exchange^  where  one  partner  may 
bind  his  co-partners  by  drawing  bills  in  the  name  of  the 
partnership  firm^  yet  if  he  does  not  use  the  name  of  the 
finUj  he  does  not  bind  them :  that  is  because  the  instru- 
ment does  not  shew  that  he  has  exercised  his  authority. 
Suppose  in  this  case  that  the  parties  who  in  point  of  fact 
made  this  contract  were  to  die^  there  having  been  a  breach 
of  contract  in  their  lifetime;  the  Court  would  say  that  the 
plaintiff  had  a  right  to  sue  the  executor  of  the  survivor^ 
because  he  has  expressly  made  a  contract  personally  with 
them  and  the  survivor  of  them.  The  general  doctrine  is 
correctly  stated  by  Tlndal,  C.  J.^  in  Beckham  v.  Knight : 
"In  implied  contracts^  where  the  benefit  is  equals  and  the 
liability  not  limited,  a  dormant  partner  may  be  included, 
but  there  is  no  authority  which  extends  the  principle  to 
express  contracts.'^ 

Lord  Abinger,  C.  B. — I  quite  agree  with  the  statement 
of  the  coimsel  for  the  defendant,  that  in  giving  our  judg- 
ment for  the  plaintiff,  we  must  be  taken  to  disagree  en- 
tirely from  the  opinion  expressed  by  the  Court  of  Com- 
mon Pleas  in  the  action  between  the  same  parties,  and 
which  was  afterwards  brought  before  the  Court  of  Error. 
Perhaps  it  is  unfortunate  that  in  every  case  each  parti- 
cular point  mooted  at  the  bar  is  not  decided  by  the  Court ; 
much  litigation  would  probably  be  avoided  by  it.      It 
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"was  formerly  very  much  the  practice  of  courts  of  justice  Exeh.  of  Pieat, 
to  go  out  of  the  particular  question,  and  determine  every 
point  which  had  arisen  in  the  case.  But  in  modem  times 
it  has  been  the  usage  of  judges,  not  to  go  out  of  the  way 
to  decide  every  point  that  arises,  but  to  adjudicate  only 
upon  the  point  necessary  for  the  disposal  of  the  cause. 
Had  the  old  practice  continued,  it  is  probable  that  this 
point  would  never  have  arisen  in  this  Court,  as  I  do  not 
believe  there  was,  when  this  case  was  before  the  Court  of 
Error,  any  difference  of  opinion  with  respect  to  the  judg- 
ment of  the  Court  of  Common  Pleas,  on  the  point 
upon  which  they  had  decided  the  case;  but  there  was 
ground  to  support  the  decision  on  a  point  of  plead* 
ing,  and  upon  that  we  gave  our  opinion  (a).  We  must 
have  affirmed  the  judgment,  whatever  we  might  have 
thought  of  the  points  raised  in  argument  to-day,  and 
nothing  was  then  said  by  the  Court  of  Error  negativing 
the  opinion  we  are  about  to  express. 

I  am  of  the  same  opinion  that  I  was  then,  that  the 
doctrine  stated  by  the  Court  of  Common  Pleas — that 
where  a  contract  is  in  writing  between  parties  signing  their 
names  to  it,  it  cannot  be  used  against  other  parties  than 
those  who  signed  their  names  to  it — cannot  be  supported 
either  on  principle  or  authority.  That  position,  indeed,  is 
contradicted  by  the  whole  series  of  authorities  bearing  on 
the  subject. 

There  is  no  question  that  a  contract  in  writing  by  an 
agent,  signed  by  himself,  will  bind  his  principal,  when  the 
other  contracting  party  discovers  the  principal,  although 
the  contract  was  made  without  his  knowing  who  the  princi- 
pal  is :  as,  for  instance,  in  the  case  of  a  bill  of  lading 
signed  by  the  master,  where  the  action  is  brought  against 
the  owners.  It  is  also  the  case  of  every  charter-party 
which  is  signed  by  the  owner,  where  the  owner  is  rendered 

(o)  See  1  Seott,  N.  R.  675;  I  Man.  &  G.  738. 
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Bxeh,  of  PUat,  liable  by  the  act  of  the  master,  because  the  master  is  his 

agent.  So  it  is  in  a  vast  variety  of  other  cases  which  fre- 
quently occur^  all  establishing  the  principle,  that  the  parties 
really  contracting  are  the  parties  to  sue  in  a  court  of  jus- 
tice, although  the  contract  be  in  the  name  of  another.  I 
say  the  parties  really  contracting,  because  it  is  possible 
that  an  agent,  meaning  to  contract  in  his  own  name,  is 
the  party  to  sue.  An  agent  may  say  to  the  person  with 
whom  he  is  dealing,  "  I  am  the  person  responsible  in  this 
particular  transaction,'^  or  the  other  party  may  say,  ''  I 
hold  you  responsible  to  me,  though  I  know  your  prin- 
cipal;''  and  that  is  not  an  uncommon  case,  where  the 
party  so  contracting  has  been  held  responsible.  These  prin- 
ciples, which  are  sanctioned  as  well  by  the  authorities  as 
by  common  sense,  are  quite  consistent  with  those  cases 
where  the  party  really  meant  a  different  thing,  and  in- 
tended  to  bind  the  principal. 

Now  the  contrary  of^  this  doctrine  is  stated  as  the  ground 
of  the  decision  in  the  Court  of  C!ommon  Pleas ;  and  the 
only  cases  cited  by  the  Judges  who  follow  the  Lord  Chief 
Justice  are  cases  of  bills  of  exchange,  which  are  quite  differ- 
ent in  principle  from  those  which  ought  to  govern  this  cas^ 
and  in  which,  by  the  law  merchant,  a  chose  in  action  is 
passed  by  indorsement,  and  each  party  who  receives  the 
bill  is  making  a  contract  with  the  parties  upon  the  face  of 
it,  and  with  no  other  party  whatever.  That  is  a  class  of 
cases  quite  distinct  in  its  nature  from  the  present.  But 
the  law  makes  no  distinction  in  contracts,  except  between 
contracts  which  are  and  contracts  which  are  not  under 
seal.  I  recollect  one  of  the  most  learned  judges  who  ever 
sat  upon  this  or  any  other  bench  being  very  angry  when  a 
distinction  was  attempted  to  be  taken  between  parol  and 
written  contracts,  and  saying  "  they  are  all  parol  unless 
imder  seal.''  If  they  are  written,  they  may  indeed  require 
to  be  stamped ;  but  it  is  the  act  of  Parliament  which  makes 
that  distinction;  the  common  law  makes  none.    A  con- 
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tract  under  seal  can  bind  none  but  those  who  sign  and  ^ch,  of  Pfeat, 
seal  it,  A  contract  not  under  seal  is  open  to  all  the  com-  ^ 
mon-law  requirements  and  incidents  of  a  contract^  whe- 
ther in  writing  or  not.  Suppose  these  two  partners 
Knight  and  Surgey  had  made  a  contract  verbally^  not 
having  said  a  word  about  Drake;  no  question  could  then 
have  arisen^  that  Drake  might  nevertheless  be  made  liable 
upon  it.  How  then  does  the  fact  of  its  being  in  writing, 
and  of  their  having  put  their  names  to  it,  alter  the  case  ? 
The  parties  are  just  in  the  same  situation,  and  there  can 
be  no  difference.  There  is  nothing  aflbmative  on  the  face 
of  the  contract  to  shew  an  intention  to  exclude  everybody 
but  themselves.  It  is  open  to  the  defendant  Drake  to 
shew  such  an  intention,  but  unless  it  be  shewn,  the  objec- 
tion does  not  arise.  When  goods  are  ordered  to  be  sent  to 
a  particular  house  by  name,  and  they  are  so  sent,  the  par- 
ties sending  them  are  entitled  to  sue  the  real  principal, 
whenever  they  discover  who  the  real  principal  is ;  and  they 
are  at  liberty  to  proceed  against  him  upon  the  contract, 
whether  written  or  not,  if  signed  only  by  an  agent. 

Now  in  the  presen1>  case  the  record  states,  that  the  de- 
fendant Drake,  and  Knight  and  Surgey,  were  connected  in 
partnership  together  in  the  business  of  type-founders ;  that 
is  admitted  by  the  pleadings;  and  then  it  is  stated  that  the 
defendants  entered  into  this  contract  with  the  plaintiff",  the 
object  of  which  was  a  permanent  engagement. 

What  is  the  evidence  ? — ^That  they  formed  a  partnership 
on  the  1st  of  January,  1834,  and  in  the  month  of  August 
of  the  same  year  the  plaintiff  was  by  a  verbal  contract  en- 
gaged in  the  service  of  the  concern.  In  whose  service 
was  he?  It  is  admitted  he  was  in  the  service  of  the  firm. 
It  is  true  he  was  hired  by  a  contract  to  which  Drake 
was  personally  no  party;  but  he  was  hired  to  serve  the 
partnership,  in  a  business  firom  which  Drake  derived  an  im- 
mediate benefit.  Then  the  parties  were  desirous  of  fixing 
him  by  a  permanent  engagement,  he  being  a  very  skilful 
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Each,  of  Pleat,  person ;  upon  which  the  plaintiff  enters  into  this  contract 

with  Knight  and  Surgey^  on  behalf  of  themselves  and 
Drake^  by  which  he  is  to  serve  the  partnership^  consisting 
of  themselves  and  Drake^  for  seven  years ;  and  he  conti- 
nues to  serve  them  accordingly  for  two  years,  from  1834  to 
1836,  when  the  partnership  and  business  stopped.  He  was, 
therefore,  in  the  service  of  the  partnership  of  which  Drake 
was  the  principal  partner ;  he  was  working  the  whole  time 
for  Drake^s  benefit ;  he  was  working  under  a  contract,  not 
to  serve  them  separately  or  conjointly  in  any  other  con- 
cem,  but  in  the  very  concern  in  which  they  were  in  partner- 
ship  with  Drake.  What  profits  were  made  were  equally  for 
Drake^s  benefit  as  for  the  rest  of  the  firm,  and  the  wages 
paid  were  equally  Drake's  money.  Then  in  the  month  of 
June,  1836,  the  business  not  being  very  profitable,  Drake 
thinks  fit  to  stop  the  concern,  and  discharges  all  the  work- 
men, and  the  plaintiff  amongst  the  rest.  What  right  had  he 
to  discharge  the  plaintiff,  except  he  was  a  party  to  the  agree- 
ment? Knight  and  Surgey  were  alive,  but  the  service  was 
put  an  end  to  by  Drake;  he,  assuming  the  right  to  act  as  he 
did  under  the  circumstances,  discharges  the  plaintiff  with 
the  other  workmen.  It  appears  to  me,  upon  the  whole,  that 
it  cannot  be  denied  that  this  was  a  contract  made  by  these 
persons,  in  the  terms  of  the  declaration, — on  behalf  of  them- 
selves and  Drake;  being  made  by  the  two  other  partners  with 
his  implied  assent,  and  being  necessary  in  order  to  carry  on 
the  joint  trade  in  which  all  three  were  engaged.  It  seems  to 
me  to  be  opposed  to  every  rule  of  law  to  say,  that  a  man 
who  has  by  his  partners  entered  into  a  contract,  he  himself 
being  afterwards  allowed  to  carry  on  the  business,  is  not 
bound  ^aJ  that  contract.  All  the  partners  in  the  concern, 
as  it  appears  to  me,  were  equally  bound  by  this  contract. 
I  think,  therefore,  the  declaration  is.  sufficiently  proved, 
and  that  there  is  no  more  objection  in  point  of  law  than  in 
point  of  pleading  to  the  form  of  the  contract. 
.  Upon  these  groimds,  I  am  of  opinion  that  the  judgment 
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of  the  Court  of  Common  Fleas  was  wrong ;  and  it  is  more  Exeh.  of  PUag, 
than  probable  that  the  Judges  who  formed  the  Court  of     ^  ^^^'   ^ 
Error  were  also  of  that  opinion,  though  we  did  not  think  it      Bbckham 
neceasaiy  to  give  any  judgment  upon  that  ground,  there       Drake. 
being  another  clear  ground  to  support  the  judgment. 

Parks,  B. — ^The  main  point  to  be  considered  in  this 
case  is,  whether  the  principle  laid  down  by  the  Court  of 
Common  Fleas,  in  the  case  of  Beckham  v.  Kfdght,  as  to  the 
distinction  between  contracts  by  parol,  or  implied  contracts, 
and  express  contracts  in  writing  not  under  seal,  and  the 
liability  of  an  undisclosed  principal  or  dormant  partner  to 
be  sued  thereon,  is  correct  in  point  of  law.  Had  it  not 
been  for  the  statement  made  by  the  Lord  Chief  Baron,  I 
should  have  certainly  wished  for  a  little  time,  not  so  much 
for  the  purpose  of  considering  this  case,  as  of  consulting 
the  other  Judges  who  sat  in  the  Court  of  Error,  whether 
their  judgment  was  clear  against  the  opinion  which  the 
Court  of  Common  Fleas  entertained  upon  this  point.  I 
was  one  of  the  Judges  who  considered  that  case  with  a 
view  to  the  discussion  in  the  Exchequer  Chamber,  but  hap- 
pened not  to  be  present  at  the  time  it  was  argued ;  and 
speaking  for  myself,  I  should  certainly  have  concurred  in 
that  which  is  suggested  to  have  been  the  opinion,  on  this 
pointy  of  the  Judges  who  were  present.  The  case  of  Beck' 
ham  V.  Knight  for  the  first  time  discloses  an  intimation  of 
there  being  any  difference  between  such  contracts ;  and  I 
cannot  help  thinking  that  there  has  been  a  mistake,  in 
applying  to  contracts  which  are,  in  point  of  law,  parol, 
although  reduced  into  writing,  the  doctrine  which  is  appli- 
cable exclusively  to  deeds, — regularly  framed  instruments 
between  certain  parties.  Those  parties  only  can  sue  or  be 
sued  upon  an  indenture,  who  are  named  or  described  in  it 
as  parties ;  but  this  doctrine  is  applicable  to  deeds  only, 
and  I  was  not  aware  of  any  opinion  being  entertained, 
before  this  case  occurred,  that  the  same  rule  extended  to. 
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Bxch,  of  PUat,  all  written  contracts.     With  regard  to  the  practice  on  thid 

subject^  it  must  be  familiar  to  every  one  that  there  are 
innumerable  mercantile  contracts  in  writings  where  the  real 
principal,  when  disclosed,  is  made  liable,  though  the  con- 
tract is  entered  into  by  another ;  and  many  cases  have  been 
cited  to  the  Court  in  the  course  of  the  argument,  to  shew 
that  where  a  contract  is  made  in  another  name  than  that 
of  the  real  principal,  the  real  principal  can  sue  and  be  sued. 
In  the  cases  of  Cot  hay  y.  Fennell,  and  Robsonv.  Drummond, 
the  contract  was  in  writing;  and  in  WUsonv.Hart,  and  True- 
man  v.  Loder,  the  undisclosed  principal  was  held  liable 
upon  a  written  contract  for  the  purchase  of  goods,  although 
the  contract  was  executed  in  the  name  of  the  agent.  The 
doctrine  rests  upon  this  principle,  that  the  act  of  the  agent 
was  the  act  of  the  principal,  and  the  subscription  of  the 
agent  was  the  subscription  of  the  principal ;  and  I  am  not 
aware  of  the  existence  of  any  cases  in  which  a  distinc- 
tion has  been  suggested  between  a  contract  which  has 
been  entered  into  by  one  individual  for  another,  or  by 
two  individuals  for  themselves  and  another,  as  to  the  li- 
ability of  the  principal  to  be  sued.  The  case  of  bills  of 
exchange  is  an  exception,  which  stands  upon  the  law 
merchant;  and  promissory  notes  another,  for  they  are 
placed  on  the  same  footing  by  the  statute  of  Anne.  In 
neither  of  these  can  any  but  the  parties  named  in  the  in- 
strument, by  their  name  or  firm,  be  made  liable  to  an  ac- 
tion upon  it. 

My  opinion,  therefore,  clearly  is,  after  a  good  deal  of 
consideration  of  the  case  when  it  was  in  the  Court  of  Error, 
and  that  opinion  has  been  confirmed  by  the  present  argu- 
ment, that  the  decision  of  the  Court  of  Common  Fleas  can- 
not be  supported,  and  consequently  that  there  is  no  ground 
for  the  rule  to  enter  a  nonsuit. 

There  were  some  other  minor  questions  in  this  case  dis- 
cussed at  the  bar.  I  think  Mr.  WilKams  has  fairly  stated 
the  law  upon  the  subject.    In  the  first  place^  I  agree  that 
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inasmucli  as  the  defendant  Drake  has  not  subscribed  this  ^ch.  of  PUat, 

ifl^i 

instroment  with  his  own  hand,  it  must  be  made  out  that 
he  is  a  party  to  it  in  point  of  law,  and  that  he  authorized 
Knight  and  Surgey  to  sign  it  on  his  behalf.  I  think  that  is 
shewn  by  the  fact  of  his  being  a  partner  in  the  trade,  and 
sharing  the  profits  of  it.  Being  a  dormant  partner,  he 
authorizes  the  ostensible  partners  to  enter  into  such  con- 
tracts as  are  usually  entered  into  in  the  course  of  such 
a  business.  Then  the  question  will  be,  whether  this  con- 
tract is  of  that  description.  I  see  no  reason  to  doubt 
that  it  is,  being  a  contract  fairly  and  reasonably  entered 
into  for  the  purpose  of  employing  and  retaining  the  work- 
men necessary  to  carry  on  such  a  concern.  Then  it  is  said 
it  would  be  a  hardship  on  this  party  to  be  made  liable  upon 
a  contract  of  which  he  cannot  have'the  benefit;  but  he  had 
the  benefit  of  it,  and  ^had  a  right  to  sue  upon  it,  if  the 
plaintiff  withheld  his  services  for  the  period  of  time  sti- 
pulated, provided  Knight  and  Surgey  should  so  long  live. 
Again,  it  is  said  that  this  is  not  a  contract  in  the  ordinary 
course  of  mercantile  transactions,  because  there  is  a  pe- 
nalty attached  to  it;  but  no  authority  has  been  cited, 
either  here  or  by  the  counsel  in  the  Court  of  Common 
Pleas,  for  the  position,  that  a  party  cannot  bind  another 
by  an  agreement  in  which  there  is  a  penalty.  I  am  not 
aware  that  there  is  any  authority  for  it,  and  I  do  not  see 
any  reason  for  it  in  principle :  I  see  no  objection  to  a 
partner  entering  into  an  i^reement  with  workmen,  or  into 
a  covenant,  to  which  there  is  a  penalty  attached.  On  the 
whole,  therefore,  I  quite  agree  with  the  opinion  of  my 
Lord  in  this  case,  that  there  was  an  implied  authority 
communicated  by  the  defendant  to  his  partners  to  enter 
into  this  agreement.  But  I  agree,  also,  that  it  is  neces- 
sary to  make  out  that  the  partners  meant  to  pursue  that 
authority,  and  meant  to  make  a  contract  on  behalf  of  their 
co-partner  Drake  and  themselves,  in  order  to  make  the  part- 
nership liable.   That  is  rather  a  question  of  fact  than  of  law ; 

VOL.  IX.  H  M.  w. 
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Exeh.  of  Pieatt  and  the  facts  wliich  are  submitted  for  the  consideration  of 

the  Court,  from  which  to  draw  that  inference,  are  sufficient, 
in  my  opinion,  to  enable  us  to  come  to  the  conclusion  that 
the  contract  was  for  the  benefit  of  the  partnership.  The 
defendant  is  bound  as  a  partner  to  know  what  contracts 
have  been  made,  and  it  is  incumbent  upon  him  to  shew, 
in  order  to  get  rid  of  his  liability,  that  it  was  the  intentjcm 
of  the  parties  to  the  contract  that  he,  Drake,  should  not 
be  bound,  but  Knight  and  Surgey  only:  that  is  a  matter  of 
fact  for  the  jury,  but  I  do  not  find  that  any  evidence  was 
laid  before  them  tending  to  such  a  conclusion.  It  seems  to 
me,  therefore,  that  all  those  propositions  which  are  neces- 
sary  in  point  of  law  to  be  proved,  in  order  to  render  the 
defendant  Drake  liable,  are  made  out  in  the  present  case; 
and  judging  from  the  whole  evidence  taken  together,  I 
think  Drake  was  bound,  and  that  the  result  is  that  he  is 
liable  upon  this  contract. 

If  the  plaintiff  entered  into  the  contract  in  ignorance 
of  Drake  being  a  real  partner,  the  case  would  be  within 
the  same  principle  of  law  which  applies  to  the  introduction 
of  a  principal  before  unknown,  where  the  party  who  con- 
tracted upon  the  supposition  that  the  agent  was  the  prin« 
cipal,  is  entitled  to  all  the  same  benefits  and  rights,  and 
stands  precisely  in  the  same  situation,  as  he  would  have 
been  if  he  had  been  aware  of  the  real  principal.  For  all 
questions  between  partners  are  no  more  than  illustrationa 
of  the  same  questions  as  between  principal  and  agent. 

In  this  case,  therefore,  it  seems  to  me,  entertaining  the 
greatest  respect  for  the  decision  of  the  Court  of  Common 
Fleas,  that  they  were  in  error  in  supposing  there  was  a  dif- 
ference in  this  respect  between  written  and  parol  contracts. 
I  apprehend  that  an  undisclosed  principal  may  be  made 
liable  as  soon  as  disclosed,  subject  to  all  the  equities  be- 
tween the  parties ;  and  that  the  distinction  which  is  to  be 
found  in  the  authorities  applies  to  deeds  only;  and  that 
therefore  our  judgment  ought  to  be  for  the  plaintiff. 
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OuRNSY,  B. — I  agree  entirely  in  the  opinion  expressed  Exeh.qfPieat, 
by  my  Lord  and  my  Brother  Parke,  that  this  was  a  con-  ^  ^^^' 
tract  made  with  two  of  the  partners^  by  whom  the  busi- 
ness was  conducted^  for  the  benefit  of  all  the  partners, 
and  that  the  circumstance  of  the  defendant  being  a  dor- 
mant partner  accounts  for  his  not  being  named  in  the  con- 
tract; but  it  is  a  contract  for  the  benefit  of  all  the  part- 
ners, as  well  those  known  to  the  world  as  the  one  re- 
maining unseen,  and  it  seems  to  me  to  be  clear  that  there 
was  an  implied  authority  to  them  to  enter  into  the  contract 
with  the  plaintiff  for  the  benefit  of  the  whole  firm.  I  am 
oi  opinion,  therefore,  that  the  defendant  Drake  is  liable 
in  this  case. 

BoLrs,  B. — I  am  of  the  same  opinion.  The  only 
doubt  I  had  in  the  case  was,  how  far  we  could  decide  in 
the  face  of  the  judgment  of  the  Court  of  Common  Fleas ; 
but  for  the  reasons  stated  by  my  Lord,  and  from  my  own 
recollection  of  what  passed  in  the  Court  of  Error,  I  am 
fully  prepared  to  concur  in  the  opinion  expressed  by  the 
rest  of  the  Court ;  and  I  think  that  the  decision  in  Beckham 
V.  Knight  must  be  considered  as  being  virtually  overruled, 
quoad  the  reasoning  applicable  to  the  present  case,  attri- 
buted, and  I  have  no  doubt  correctly  attributed,  to  the 
learned  Judges  who  gave  their  opinion  on  that  occasion. 

The  question  resolves  itself  into  a  very  short  point; 
whether  or  not  Elnight  and  Surgey,  under  all  the  circum- 
stances of  this  case,  entered  into  the  contract  on  their 
own  account,  or  for  themselves  and  Drake.  Perhaps  Mr. 
Erie  has  stated  the  proposition  of  law  applicable  to  the 
case  somewhat  too  broadly  against  himself.  I  do  not  know 
that  in  every  case  it  is  necessary,  where  you  enter  into  a 
contract  with  partners,  to  shew,  in  order  to  charge  them  all, 
that  benefit  will  necessarily  result  to  the  firm.  There  may 
be  cases  in  which  the  partnership  would  be  bound,  although 
that  might  not  be  the  case ;  but  it  must  always  be  a  strong 
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Exch.  of  PUat,  fact  to  shew  that  the  partners  acted  for  the  firm,  if  it  be  es- 
_  '  ^  tablished  that  the  contract  was  for  the  benefit  of  the  firm. 
The  point  to  be  considered  in  each  case  is,  is  the  party  act- 
ing for  himself  alone,  or  on  account  of  the  firm  ?  That  the 
parties  were  acting  in  this  case  on  behalf  of  the  firm,  it 
abundantly  clear :  they  were  making  all  the  arrangements 
necessary  to  carry  on  the  business,  and  it  may  therefore 
fairly  be  assumed  that  the  defendant  gave  authority  for 
this  contract  to  be  entered  into,  which  was  one  of  the  ar- 
rangements necessary  for  carrying  on  the  business.  In 
pursuance  of  that  authority  the  contract  was  entered  into; 
or  at  least  it  would  naturally  flow  from  such  an  autho- 
rity. I  think  it  is  perfectly  obvious  that  it  was  made  on 
behalf  of  the  firm,  and  that  the  plaintiff  is  entitled  to 
retain  the  verdict.    The  rule  must  therefore  be  discharged. 

Bule  discharged. 


2^Qy^  20.  Farmer  v.  Mountport. 

A  writ  of  trial  J-N  this  casc,  a  Judgc's  order  having  been  obtained  for  the 
JL"  recorder  of  *"*^  ^^  *^^  causc  before  the  Recorder  of  Northampton  on 
a  borough,  di.    the  28th  of  October,  a  writ  of  trial  issued,  directed  to  the 

recting  him  to  ... 

summon  a  jury  learned  Recorder,  directing  him  to  summon  twelve  men  of 
duly  qualified  '  the  towu  aud  borough  of  Northampton,  duly  qualified  ac- 
faw:— Ififew  cording  to  law,  who  should  be  sworn  truly  to  try  the  said 
regular,  and       causc.     On  the  18th  of  Octobcr,  the  plaintiflF's  attorney 

that  It  was  not  ii/.i 

necessary,  un-  scrvcd  upou  the  defendant's  attorney  the  following  notice 
3  &  4  Will.  4,    of  ^^  ' — "  Take  notice,  that  the  issue  joined  in  this  cause 

tha*\'e  ^'Ir  ^"^  ^®  *^®^  *^*  ^^^  ^^^*  borough  Court  of  Record,  before 
should  be  token  the  Recorder  of  the  town  and  borough  of  Northampton, 

from  the  coun- 
ty, pursuant  to  the  statute  in  that  case  made  and  provided. 

A  notice  of 
trial  in  an  inferior  court  of  record  is  insufficient,  unless  it  specify  the  day  of  trial.     Such  defect 
is  waived  by  the  defendant's  taking  out  a  summons  to  set  aside  the  notice,  and  insisting,  on  the 
bearing  of  the  summons,  on  a  different  objection  only,  which  is  overruled  by  the  Judge. 
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Dated  this  18th  day  of  October,  1841/'    The  defendants  ExcK  of  PUat, 
attorney,  on  the  receipt  of  this  notice,  took  out  a  summons     ^   ^      ^ 
to  shew  cause  why  the  notice  of  trial  should  not  be  set       Farmer 
aside  for  irregularity,  on  the  ground  that  such  notice  had    Moumtfort. 
been  given  to  try  before  the  Recorder  of  Northampton, 
who  had  no  authority  to  try  causes.     This  was  the  only 
objection  made  to  the  notice  on  the  hearing  of  the  sum- 
mons, and  the  Judge  refused  to  make  any  order.     The 
trial  took  pkce  accordingly  on  the  28th  of  October,  when 
a  verdict  was  found  for  the  plaintiff. 

On  a  former  day  in  this  term,  Humfrey  obtained  a  rule 
to  shew  cause  why  the  notice  of  trial,  and  the  trial  had 
before  the  Recorder  of  Northampton,  and  all  subsequent 
proceedings  thereon,  should  not  be  set  aside  with  costs, 
or  why  the  judgment  should  not  be  arrested;  on  the 
grounds,  first,  that  the  notice  of  trial  was  bad,  as  contain- 
ing no  mention  of  the  day  of  trial ;  secondly,  that  the  writ 
was  irregular  in  directing  the  Recorder  to  summon  a  jury 
from  the  town  and  borough,  instead  of  from  the  county  of 
Northampton. 

Flood  now  shewed  cause. — There  are  two  answers  to  the 
first  objection.  First,  the  notice  of  trial  is  sufficient,  in 
the  same  way  that  a  recognisance,  in  general  terms,  to  ap- 
pear  at  the  next  sessions,  is  good,  without  specifying  the 
day  on  which  they  are  to  be  held.  It  is  as  much  the  de- 
fendant's duty  to  inform  himself  of  the  day  of  holding  the 
sessions,  as  it  is  the  plaintiff's  to  apprise  him  of  it.  [Lord 
Abinger^  C.  B. — ^Every  one  is  bound  to  know  the  time  of 
holding  the  county  sessions,  because  they  are  fixed  by  act  of 
Parliament;  but  a  party  is  not  eqally  bound  to  take  notice 
of  the  day  of  holding  a  borough  sessions.  Parke,  B. — The 
plaintiff  might  have  applied  to  the  Recorder  to  fix  a  day  for 
the  trial  of  the  cause,  and  then  have  given  a  notice  of  trial 
for  that  day.  A  notice  of  trial  before  the  sheriff  states  the 
time  and  place  of  trial  (a),  and  the  same  rule  must  apply 

(a)  Tidd'i  Pr.  468. 
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Erch.  of  Pleat,  to  trials  before  a  Recorder.    This  notice  is  certainly  in- 
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sufficient.]  If  so,  the  defect  has  been  waived  by  the 
Farmer  defendant's  attorney  appearing  before  the  Judge  at  cham- 
MouNTPORT.  bers^  and  omitting  to  take  the  objection.  If  he  had  then 
made  it,  the  plaintiff  was  in  time  to  have  abandoned  hia 
notice,  and  to  have  given  a  new  one. — ^The  Court  then 
called  on 

Humfrey,  in  support  of  the  rule. — The  defect  in  the  no- 
tice was  not  waived  by  the  proceedings  at  chambers.  If  a 
plaintiff  gives  a  defective  notice  of  trial,  he  goes  on  at  his 
peril,  and  the  defendant  is  not  bound  to  take  any  objection 
to  it  before  the  trial ;  he  may  refuse  to  appear  and  try, 
and  may  afterwards  set  aside  the  proce^ings  for  the  irre- 
gularity. [Parke,  B. — Here  the  defendant  goes  before 
the  Judge  with  one  ground  of  objection  expressly  stated  in 
writing,  and  makes  no  other  at  that  time;  had  he  then 
stated  both  objections,  the  plaintiff  would  not  have  gone 
on  upon  the  defective  notice.  He  has  no  right,  therefore, 
to  come  after  the  trial,  and  seek  to  set  aside  all  the  pre- 
vious proceedings,  by  urging  another  objection  which  he 
never  hinted  at  before  the  Judge.] 

Secondly,  the  writ  is  irregular.  The  stat  3  &  4  WiD.  4, 
c.  112,  s.  16,  never  contemplated  that  a  party  should  be 
deprived  of  the  privilege  of  trying  his  cause  before  a  jury 
of  the  county,  and  should  be  compelled  to  try  it  by  jurors 
chosen  from  a  limited  district.  On  the  former  discussion 
of  this  case,  Alderson,  B.  said  (a), — "  The  provision  in  the 
statute,  which  authorizes  the  issuing  of  writs  of  trial  to  be 
tried  before  any  judge  of  any  court  of  record,  looks  as  if 
it  was  meant  that  he  should  have  the  power  of  summoning 
a  jury  for  that  particular  occasion,  from  those  who,  under 
the  general  Jury  Act,  may  be  compelled  to  try  ordinary 


cases.'^ 


(o)  8  M.  &  W.  268. 
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Lord  Abinoer^  C.  B. — I  think  this  writ  of  trial  is  not  Bxek.  qf  pi 
void,  on  the  ground  that  it  directs  the  Recorder  to  sum- 
mon a  jury  from  the  borough.  It  appears  to  me  that  the 
right  construction  of  the  statute  is^  that  the  inferior  judge  Mountfoi 
to  whom  a  writ  of  trial  is  directed^  shall  summon  for  the 
trial  such  a  jury  as  by  law  and  usage  he  is  entitled  to  sum- 
mon. The  Recorder,  therefore,  was  right  in  summoning 
a  borough  jury,  and  was  not  bound  to  try  the  cause  before 
a  jury  of  the  county.    The  rule  must  be  discharged. 

Parke,  B. — ^I  am  of  the  same  opinion.  I  cannot  think 
that  a  party  loses  any  benefit  by  having  his  cause  tried  by 
a  town  instead  of  a  county  jury.  The  act  of  Parliament 
does  not  permit  any  causes  to  be  tried  before  these  infe- 
rior tribunals,  except  such  as,  in  the  opinion  of  the  supe- 
rior judge,  are  not  likely  to  involve  any  difficult  question 
oi  fact  or  law.  It  seems  to  me  that  the  meaning  of  the 
act  is,  that  writs  of  trial  shall  be  tried  by  the  inferior 
judge  in  the  same  manner  as  causes  arising  in  his  own 
court ;  that  is,  by  the  jury  he  is  empowered  to  summon  for 
that  purpose.  I  should  have  thought  the  writ  good,  if  it 
had  directed  the  Recorder  to  summon  a  jury  generally, 
without  naming  the  district  from  which  they  were  to  be 
summoned. 

OuRNEY,  B.,  and  Rolfe,  B.,  concurred. 

Rule  discharged. 
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Eieh.  qf  Pleas, 
1841. 

Nov,  20. 

Where  one  of 
several  defend- 
antf,  having 
been  arrested 
on  a  ca.  sa.,  has 
been  discharge 
ed  under  the 
Insolvent 
Debtors'  Act, 
his  goods  can- 
not be  after- 
wards seized 
under  a  fi.  fa. 
issued  against 
him  and  the 
other  defend- 
ants. 


Batnes  and  Another  v.  Jones  and  Three  Others. 

JEBYIS  had  obtained  a  rule  calling  upon  the  plaintiffs 
to  shew  cause  why  the  fieri  facias  issued  in  this  cause,  and 
tested  the  11th  of  August,  1841,  should  not  be  set  aside 
for  irregularity,  with  costs.  The  following  facts  appeared 
upon  the  affidavits : — In  November  1839,  a  writ  of  fi.  fa. 
issued  against  the  four  defendants,  on  a  judgment  against 
them  for  a  joint  debt.  It  did  not  appear  that  anything 
had  been  done  upon  this  writ.  On  the  1st  August,  1840, 
a  ca.  sa.  was  sued  out  against  the  four,  under  which,  on  the 
10th  of  Au^st,  the  defendant  Jones  was  aiTcsted  by  the 
sheriff  of  c!^a;vonshire.  He  thereupon  filed  his  petition 
for  relief  in  the  Insolvent  Debtors'  Court,  and  on  the  22nd 
of  August  was  discharged  out  of  custody  by  order  of  that 
Court,  on  giving  bail  for  his  appearance  at  the  hearing  of 
the  petition ;  and  on  the  13th  of  November  he  was  finally 
discharged  under  the  Insolvent  Act.  On  the  9th  October, 
1841,  the  sheriff  seized  a  horse  belonging  to  the  defendant 
Jones,  under  a  second  writ  of  fieri  facias  issued  against  all 
the  defendants,  dated  the  11th  August  preceding,  which 
was  the  writ  now  sought  to  be  set  aside. 


J,  Henderson  shewed  cause. — The  writ  of  fi.  fa.  is  re- 
gular, inasmuch  as  it  pursues  the  judgment;  and  the 
plaintiffs  were  not  bound  to  confine  it  to  the  other  three 
defendants.  Where  one  defendant  is  discharged  by  the 
voluntary  consent  of  the  plaintiff,  no  doubt  that  operates 
as  a  discharge  of  the  others,  Clarke  v.  Clement  {a);  but 
here  the  discharge  of  the  defendant  Jones  was  by  act  of 
law.  It  may  be  admitted,  that  after  the  issuing  of  the  ca. 
sa.,  and  until  the  discharge  of  the  defendant  Jones  under 
the  Insolvent  Act,  the  plaintiffs'  remedy  against  the  other 
defendants  was  suspended ;  but  it  was  not  absolutely  lost. 

(a)  6  T.  R.  525. 
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It  will  be  said  that  the  stat.  1  &  2  Vict.  c.  110^  s.  91,  Bxch.  of  PUas, 
applies  to  this  case;  but  that  has  reference  only  to  process 
against  a  single  individual  after  his  discharge  under  the 
act,  and  leaves  the  law  in  its  former  state  as  to  the  issuing 
of  execution  against  joint  defendants.  The  plaintiff  has  a 
right  to  the  same  remedies  as  before  against  those  defend- 
ants to  whom  the  discharge  does  not  apply. 

Jervis,  contr^ — The  writ  in  question  is  irregular  on  se- 
yeral  grounds.  In  the  first  place,  the  taking  of  one  defend- 
ant under  a  ca.  sa.  is  a  taking  for  all  purposes:  the  sheriff 
thereby  becomes  responsible ;  the  plaintiff  thereby  makes 
his  election,  and  cannot  afterwards  have  a  fi.  fa.  against  the 
same  defendant;  and  a  discharge  of  such  defendant  from  the 
ca.  sa.  is  a  discharge  of  all  the  others :  Tidd's  Pr.  996.  Where 
a  writ  of  fi.  fii.  issues,  and  there  is  a  return  of  nuUa  bona,  if 
a  ca.  sa.  is  afterwards  sued  out,  it  must  issue  against  all  the 
defendants,  although  it  may  be  executed  against  one  only; 
and  a  discharge  of  that  one  from  the  execution  will  be  a 
discharge  of  all  the  others.  But  at  all  events,  the  issidng 
of  a  fi.  fa.  against  the  defendant  Jones,  after  his  discharge 
under  the  Insolvent  Act,  was  clearly  irregular,  since  the 
1  &  2  Vict.  c.  110,  s.  91,  expressly  provides,  that  after  any 
person  has  become  entitled  to  the  benefit  of  the  act,  no 
writ  of  fieri  facias  or  elegit  shall  issue  against  him  on  any 
judgment  obtained  for  any  debt  with  respect  to  which  he 
has  80  become  entitled. 

Lord  Abinobr,  C.  B. — I  am  disposed  to  think  this  rule 
might  be  made  absolute  on  more  grounds  than  one ;  but  it 
is  sufficient  to  state  one.  The  statute  1  &  2  Vict.  c.  110, 
s.  91,  enacts,  that  "  after  any  person  shall  have  become  en- 
titled to  the  benefit  of  this  act  by  any  such  adjudication  as 
aforesaid,  no  writ  of  fieri  facias  or  elegit  shall  issue  on  any 
judgment  obtained  against  such  prisoner,  for  any  debt  or 
sum  of  money  to  which  such  person  shall  have  so  become 
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Exeh.  of  Pitas,  entitled/'    The  obvious  intention  of  the  Insolvent  Act  was, 

to  discharge  out  of  custody  all  persons  who  came  within  the 
sphere  of  its  operation,  not  only  from  aU  debts  contracted 
by  them  solely,  but  also  from  aU  joint  debts.  Then  we  have 
an  express  clause  in  the  same  act  of  Parliament,  declaring 
that  when  once  a  party  has  been  discharged  under  the  act, 
no  writ  of  fieri  facias  shall  issue  against  him  on  any  judg- 
ment for  any  debt  with  respect  to  which  he  was  entitled 
to  the  benefit  of  the  act.  Here  the  very  course  thus  pro- 
hibited has  been  pursued;  a  writ  of  fi.  fa.  has  been  issued 
against  a  party  so  entitled,  which  therefore  is  a  proceeding 
contrary  to  law,  and  must  be  set  aside.  It  seems  to  me 
that  it  would  have  been  possible,  without  any  inconsist- 
ency, to  have  made  such  a  return  to  the  writ,  or  had 
such  a  suggestion  entered  on  the  record,  as  would  have 
warranted  the  issuing  of  a  fi.  fa.  against  the  three  other 
defendants ;  for  I  cannot  think  that  the  discharge  of  one 
defendant  under  the  Insolvent  Act  is  a  discharge  of  all 
the  rest  from  their  debt.  It  is  equally  consistent  with  law 
and  common  sense,  that  if  one  of  four  defendants  be  dis- 
charged from  legal  liability,  the  plaintiff  may  suggest  that 
as  a  reason  for  confining  his  execution  to  the  other  three. 
But  the  positive  words  of  the  act,  that  no  fieri  facias  shall 
issue  against  any  person  discharged  under  it  from  the 
debt,  afford  sufficient  ground  for  us  to  say  that  this  writ 
is  irregular.  The  rule  will  therefore  be  absolute  for  set- 
ting aside  the  writ  and  execution  thereon,  the  defendant 
undertaking  not  to  bring  any  action. 

Parke,  B. — I  entertain  some  doubt  whether  this  writ 
should  be  set  aside  as  irregular,  although,  upon  the 
whole,  I  am  inclined  to  think  that  it  is  so,  and  that  the 
proper  course  for  the  plaintiff  to  pursue  would  have  been 
to  take  out  firesh  process  against  the  other  three  defend- 
ants, with  a  suggestion  on  the  face  of  it  of  the  discharge 
of  the  other,  and  giving  that  as  a  reason  for  the  variance 
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between  the  writ  and  the  judgment.  If,  however,  in  Exch.  of  puas, 
order  to  dispose  of  this  rule,  it  were  absolutely  necessary  ^  ^^^' 
to  decide  that  point,  I  should  wish  to  have  an  opportunity 
of  giving  the  question  further  consideration.  But  either 
this  writ  is  positively  irregular  for  having  issued  against 
all  the  defendants,  or  at  least  it  was  improperly  executed 
against  the  goods  of  the  party  who  had  obtained  the  bene- 
fit of  the  Insolvent  Debtors'  Act,  and  ought  to  have  issued 
with  a  special  direction  to  the  sheriff  not  to  execute  it 
against  him.  The  1  &  2  Yict.  c.  110,  s.  91,  applies  in  its 
terms  to  the  case  of  a  single  debtor  only,  and  makes  no 
mention  of  the  mode  of  proceeding  against  him  when  sued 
jointly  with  others :  but  it  is  quite  clear  that  the  legisla- 
ture meant  that  his  person  and  goods  at  least  should  not 
be  liable  to  be  taken  in  execution  after  his  discharge ;  and 
there  ought  therefore  to  have  been  either  the  suggestion 
or  the  special  direction  to  which  I  have  referred,  and  in 
defiuilt  of  which  the  writ  ought  to  be  set  aside  as  against 
him.  I  am  not  prepared  to  say  that  I  entirely  agree  that 
the  writ  itself  is  absolutely  irregular,  becaiise  the  notion 
hitherto  has  undoubtedly  been,  that  it  is  sufficient  if  the 
writ  pursues  the  judgment,  provided  always  that  care  be 
taken  to  prevent  injustice,  by  directing  the  sheriff  not  to 
execute  it  against  any  party  who  may  have  become  exempt 
firom  its  operation. 

Gurnet^  B.,  and  Bolfe,  B.,  concurred. 

Bule  absolute,  with  costs. 
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Bxch,  of  PUas, 
1841. 

2^^^  23.  Emert  and  Another  v.  Howard. 

Where  the  iuue  IN  this  case  PeoTson  had  obtained  a  role,  calling  upon  the 

trial  were^n-  plaintiffs  to  shew  causc  why  the  issue,  writ  of  trial,  and 

formal  in  the  yerdict  thercon,  should  not  be  set  aside  for  irregularity. 

following  re-  '                                                                          o            .r  * 

fpects:— 1.  with  costs,  and  why  the  sum  of  £20,  which  had  been  paid 

of  the  writ  of  into  Court,  should  not  be  paid  out  to  the  defendant.    The 

no™apM  following  were  the  grounds  of  irregularity  alleged  on  the 

the  writ  of  part  of  the  defendant : — first,  that  the  date  of  the  writ  of 

trial ;  2.  that  ^                                                         ... 

the  issue  did  summous  did  not  appear  in  the  writ  of  trial;  second,  that 

writ'of'sum-^  the  issuc  did  not  recite  any  writ  of  summons  or  award  of 

mons  or  award  ^^^jj^^    ^y^.^  ^.j^^^  ^^le  award  of  vcnire,  in  the  writ  of  trials 

of  venire;  3.  '               '                                                        '                                          ' 

that  the  award  stated  the  debt  to  be  above  £20;  fourth,  that  the  writ  of 

the  writ  of  trial,  trial  did  uot  rccitc  when  and  out  of  what  Court  it  issued; 

to  be  above*  *^^  lastly,  that  the  writ  of  trial  bore  no  date,  the  conclusion 

£20;  4.  that  bciuff  thus : — "Witucss  ourself,  at  Westminster,  the 

the  vrrit  of  trial  °                                                           '                                      ' 

bore  no  date;  day  of        in  the  fourth  year  of  our  reign.'^    The  defend-* 

did  not  recite  ant  had  appeared  at  the  trial  by  counsel,  without  taking 

o?wha*t"court  ^^7  objection  on  the  ground  of  irregularity,  and  a  verdict 

it  issued :  the  -,,ras  fouud  for  the  plaintiffs. 

defendant  hav- 
ing appeared  at 

out  objection,"  -^^  »ow  shcwed  cause. — ^The  defendant  is  too  late  to 

harin/been^  make  these  objections,  after  having  appeared  at  the  trial 

found  for  the  and  taken  his  chance  of  a  verdict  there.     \Parke.  B. — 

plaintiff;  the  .                ^         , 

Court  refused  to  There  appears  to  be  some  difierence  in  the  practice  upon 

proceedings!  ^^^  poiut,  betwecu  this  Court  and  the  Court  of  Common 

tiwtlhewrftof  ^^^^0     ^h®  cases,  whcu  examined,  are  quite  recondle- 

triai  should  be  able.     lu  Worthifigton  v.  Wigley  (a),  there  was  an  omission 

amended,  the  .                  ^                     if    v  \  J9 

plaintiff*  paying  to  transcribe  the  dates  of  the  pleadings  into  the  issue  as 

amendment  an*d  delivered,  and  the  Court  of  Common  Pleas  set  aside  the 

tlol^owJaside  Proceedings.     So,  in  fFhite  v.  Farrer  (*),  where  the  date  of 

the  proceed-  the  writ  of  summous  was  untruly  stated  in  the  writ  of 

trial,  this  Court  set  aside  the  proceedings.  But  in  both  those 

(a)  3  Scott,  555;  5  Dowl.  P.  C.  209.  (b)  2  M.  &  W.  288. 
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casea^  the  defendant  had  not  appeared  at  the  trials  and  so  B^rek.  of  puat, 
had  done  nothing  to  waive  the  irregularity.  In  the  latter 
case,  Parke,  B.,  says  expressly,  ''The  writ  is  void,  and 
all  the  proceedings  nnder  it  are  therefore  irregular ;  and 
the  irregularity  has  not  been  waived.'*  In  Lyceit  v.  Te- 
nant (a),  where  the  date  of  the  writ  of  summons  was  omit- 
ted in  the  issue,  but  was  supplied  in  the  writ  of  trial,  the 
Court  set  aside  the  writ ;  but  there  also  the  defendant's 
attorney  had  objected  to  the  proceedings,  and  conducted 
the  case  at  the  trial  under  protest.  On  the  other  hand, 
in  Ikin  v.  Plevin  (b),  where  the  date  of  the  writ  of  summons 
was  wrongly  stated  in  the  issue,  and  the  word  ''  defend- 
ant^^ was  used  instead  of  ''defendants,''  and  the  award 
of  the  venire  was  to  the  then  sheriff,  this  Court  refused  to 
set  aside  the  issue,  saying  that  the  proper  course  was  to 
apply  to  a  Judge  for  an  amendment  at  the  plaintiff's  costs. 
Again,  in  Fancig  v.  Cockerton  (c),  where  there  was  a  vari- 
ance in  date  between  the  issue  and  the  writ  of  trial,  and 
Parke,  B.,  had  amended  the  issue  after  verdict,  the  Court 
refused  to  set  it  aside. 

Pearson,  contra. — In  the  cases  cited  on  the  other  side 
in  which  amendments  were  allowed,  such  amendments 
were  of  the  issue  only.  But  here  the  date  of  the  writ  of 
summons  is  omitted  in  the  writ  of  trial.  Now,  the  writ  of 
trial  is  conclusive  as  to  the  date  of  the  writ  of  summons, 
and  its  omission  might  therefore  materially  affect  the  de- 
fendant's situation,  in  case  the  Statute  of  Limitations  were 
pleaded :  Whipple  v.  Manley  {d).  But  further,  the  writ  of 
trial  is  void  for  being  itself  without  date.  In  Quilters  v. 
Neely{e),  where  the  objection  was  that  a  copy  of  a  distringas 
was  undated,  Patteson,  J.,  says,  "K  it  had  appeared  that  the 
defect  existed  in  the  writ  itself,  I  should  have  said  that  it 

(a)  4  Bing.  N.  C.  168.  ((/)  1  M.  &  W.  432. 

(b)  5  Dowl.  P.  C.  594.  (e)  9  Dowl.  P.  C.  139. 
(e)3M.&W.  169. 
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Exeh.  of  PUat,  was  no  writ  at  all/'     White  v.  Farter  is  an  authority  fof 

1841  .        .  . 

the  defendant  on  this  point.    Again,  the  issue,  which  does 

not  recite  the  writ  of  summons,  is  at  variance  with  the 
rule  of  H.  T.  4  W.  4,  r.  1 :  Ktam  v.  Smith  (a).  Lastly,  the 
writ  of  trial  is  bad,  in  stating  the  sum  sought  to  be  reco- 
vered to  be  above  £20. — He  referred  also  to  Peel  v. 
Ward  (4),  and  Handford  v.  Handford  (c). 


Parke,  B. — The  decision  of  this  Court  in  White  v.  Far- 
rer  might  appear  to  clash  with  a  subsequent  one  of  Percwal 
V.  Connell  {d)^  but  that  is  not  really  so.  The  party  does  no^ 
by  appearing  to  defend,  waive  any  defect  in  the  writ  of  trial, 
because  until  the  time  of  trial  he  does  not  know  what  the 
writ  will  contain.  In  the  present  case,  the  best  course  is 
that  the  rule  should  be  discharged,  and  the  issue  and  writ  of 
trial  amended  at  once,  the  plaintiffs  paying  the  costs  of  the 
amendment  and  of  this  application.  The  plaintiffs  will  then 
retain  their  verdict,  and  will  have  the  costs  of  the  cause. 


The  other  Barons  concurred. 


Rule  discharged. 


(a)  6  Dowl.  P.  C.  710. 
(6)  5  Dowl.  P.  C.  169. 


(c)  6  Dowl.  P.  C.  473. 
{d)  Id.  68. 


^00.23.  Shepherd  v,  Thompson. 

A  defendant  j(V  RULE  had  bccu  obtained,  calling  upon  the  plaintiff  to 

come  bankrupt  shcw  cause  why  the  verdict  obtained  by  him  should  not  be 

m/certificate  ^^  asidc  for  irregularity,  on  the  ground  that  no  sufficient 

after  trial  and  notice  of  trial  had  been  given.     The  cause  was  tried  in 

▼erdict  against  ^ 

him,  has  a  right  July  last:   in  August   a  fiat  in  bankruptcy  was  issued 

to  set  it  aside 

for  the  want  of 

a  sufficient  notice  of  trial,  although  his  estate  is  insolvent,  and  liis  assignees  are  no  parties  to  the 

application. 


MICHAELMAS   TEBM^   5  VICT.  Ill 

against  tibe  defendant^  under  wbich^  before  the  commence-  Etch,  of  puas, 
ment  of  the  present  term,  he  had  obtained  his  certificate.     ^  ^      ^ 
It  was  sworn  that  the  estate  was  wholly  insolvent,  and  it     Shbpubrd 
did  not  appear  that  the  assignees  had  assented  to  this  ap-    Thompson. 
plication. 

•/•  Henderson  shewed  cause,  and  contended  that,  ad- 
mitting no  good  notice  of  trial  to  have  been  given,  the 
defendant  was  not  entitled  to  take  advantage  of  it,  in- 
asmuch as,  having  been  discharged  by  his  certificate  from 
the  debt  and  costs  in  the  action,  and  his  estate  being 
insolvent,  he  had  no  longer  any  possible  interest  in  the 
verdict. 

Pakke,  B. — ^I  think  the  bankrupt  is  at  liberty  to  make 
this  application.  He  has  stiU  an  interest  in  the  question, 
for  although  the  debt  may  be  barred  by  his  certificate, 
he  may  reasonably  object  to  its  being  said  that  it  was 
discharged  thereby,  when  perhaps  he  might  be  able  to 
shew,  upon  the  trial,  that  no  debt  at  all  was  due  from 
him. 

The  rest  of  the  Court  concurred. 

Rule  absolute. 

Cowling  appeared  in  support  of  the  rule. 


Ti 


Brokenshir  t?.  Monger.  ^ot.  23. 


HIS  was  an  action  of  assumpsit  for  money  lent,  to  which  To  an  action  of 
the  defendant,  having  obtained  an  order  for  leave  to  plead  ^ne^iem,  ihe 
several  matters,  pleaded  (inter  alia),  that  in  an  action  in  pfj|[Sed^hat  in 

an  action  in 
which  the  now 
defendant  was  plaintiff,  and  the  now  plaintiff  was  defendant,  the  now  plaintiff  set  off  the  same 
debt  for  which  the  present  action  was  brought,  and  in  that  action  the  now  defendant  obtained 
a  verdict  :—^«M,  that  this  was  not  a  plea  of  judgment  recovered,  within  the  meaning  of  the 
mle  of  H.  T.  4  Will.  4,  r.  8,  and  that  the  plaintiff  could  not  sign  judgment  as  for  want  of  a 
pli 
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Exch.  of  PUas,  which  the  now  defendant  was  plaintiff,  and  the  now  plaintiff 
'  ^     was  defendant^  the  now  plaintiff  then  set  off  the  same  debt 

Brorbnsuir  for  which  the  present  action  was  brought^  and  that  in  that 
MoMGBR.  action  the  now  defendant  obtained  a  verdict.  The  defend- 
ant also  pleaded  a  set-off.  The  plaintiff  took  out  a  sum- 
mons for  particulars  of  set-off,  and  afterwards  signed  judg- 
ment as  for  want  of  a  plea,  on  the  ground  that  the  above 
was  in  substance  a  plea  of  judgment  recovered,  and  that 
the  defendant  had  not  stated  the  date  of  the  judgment, 
and  the  number  of  the  roll,  in  compliance  with  the  rule  of 
H.  T.  4  WiU.  4,  r.  8. 

Butt  now  moved  for  a  rule  to  shew  cause  why  this  judg- 
ment should  be  set  aside  for  irregularity,  with  costs:  and 
contended,  first,  that  the  rule  did  not  apply  to  such  a  plea 
as  this,  but  only  to  the  ordinary  plea  of  a  judgment  reco- 
vered by  the  plaintiff  for  the  same  debt,  its  object  being  to 
get  rid  of  the  old  sham  plea  of  judgment  recovered;  and 
secondly,  that,  the  plea  not  being  a  nullity,  but  good  on 
the  face  of  it,  the  omission  to  state  the  date  &c.  in  the 
margin,  even  if  that  were  necessary,  was  an  irregularity 
only,  which  had  been  waived  by  the  plaintiff's  applying  for 
particulars  of  set-off:  Margerem  v.  Makilwaine{a). 

Martin  shewed  cause  in  the  first  instance,  and  insisted 
that  this  was  in  substance  nothing  more  than  the  ordinliry 
sham  plea  of  judgment  recovered,  and  that  being  anuUity, 
there  was  no  waiver. 

Parke,  B. — ^This  appears  to  be  the  first  time  that  the 
Court  has  been  called  upon  to  put  a  construction  upon  this 
rule  of  Court;  and  I  certainly  think  that  it  was  intended 
to  apply  only  to  the  well-known  and  usual  sham  plea  of  a 
former  judgment  recovered  by  the  plaintiff  against  the  de- 

(a)  2  N.  R.  509. 
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fendant  for  the  same  demand.    Besides^  the  plaintiff^  by  ibreA.  qfPkai, 
taking  out  a  summons  for  particulars  of  the  defendant's  set-     ^  ^      . 

ott,  has  admitted  that  the  only  question  between  him  and  Brokenihir 
the  defendant  now  relates  to  that  set-off^  and  therefore  has      Monoib. 
waived  his  present  objection.    The  rule  must  therefore  be 
absolute^  with  costs. 


The  other  Barons  concurred. 


Rule  absolute,  with  costs. 


Obant  V,  Ellis.  2iov.  9. 

JtiEPLEYIN. — Cognisance  by  the  defendant,  as  the  bai-  The  sut  8  &  4 
Kff  of  William  Pexton,  for  rent  in  arrear  due  from  one  J^^^^^n^' 
Harriet  Stuart  Smetham,  under  a  demise  at  a  yearly  rent.  *PP^y  ^  ^^^^ 

^         ^  reterTed  on  m 

2nd  cogmsance,  for  rent  in  arrear  due  from  Nugent  demUe. 
Kirkland  and  Thomas  Gould,  under  a  similar  demise. 

8rd  cognisance,  that  one  David  BumsaU,  before  and  at 
the  time  of  the  making  of  the  indenture  hereinafter  next 
mentioned,  was  seised  in  his  demesne  as  of  fee  of  and  in  a 
certain  piece  of  ground,  on  part  whereof  the  said  dwelling- 
house  in  which  &;c.,  at  the  said  time  &c.,  had  been  erected 
and  stood,  with  the  appurtenances,  situate  &c.;  and  be- 
ing so  seised  as  aforesaid,  to  wit,  on  the  6th  July,  1764, 
by  a  certain  indenture  of  lease  then  made  &c.,  the  said 
David  Bumsall  demised  unto  Jacob  Leroux,  his  executors, 
administrators,  and  assigns,  all  the  said  piece  of  ground 
ftc.,  from  Michaelmas  then  last  past  for  ninety-nine  years, 
at  the  yearly  rent  of  dE25,  payable  quarterly  on  the  usual 
days;  and  the  said  Jacob  Leroux  covenanted  for  the  pay- 
ment of  such  rent  accordingly;  by  virtue  of  which  said 
demise  the  said  Jacob  Leroux  thereupon,  to  wit  &c.,  en^ 

VOL.  IX.  I  M.  w. 
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ExtA.  of  Pleas,  tered  kC' — ^The  title  to  the  reversion  in  fee  inunediatdy 
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expectant  on  the  determination  of  the  said  term,  was  then 

deduced  through  various  conveyances  &c.  down  to  WilHam 
Peiton,  under  whom  the  defendant  made  cognisance  for 
the  same  amount  of  rent  as  that  mentioned  in  the  other 
cognisance. 

To  the  first  cognisance  the  plaintiff  pleaded  in  bar,  that 
the  demise  in  that  cognisance  mentioned  was  made  by  an 
indenture  of  lease  theretofore,  to  wit,  on  the  6th  day  of 
July,  1764,  made  between  one  David  Bumsall,  who  was 
then  seised  in  his  demesne  as  of  fee  of  and  in  the  pre- 
mises hereinafter  mentioned  to  have  been  demised,  of  the 
one  part/ and  Jacob  Leroux  of  the  other  part;  and  whereby 
the  said  David  Bumsall  demised  a  certain  piece  of  ground^ 
on  part  whereof  the  said  dwelling-house  in  which   ftc., 
and  at  the  said  time  when  &c.,  had  been  erected  and  stoo^ 
and  on  which  the  said  dwelling-house  was  afterwards 
erected,  to  have  and  to  hold  the  same  unto  the  said  Jacob 
Leroux,  his  executors,  administrators,  and  assigns,  from 
Michaelmas  day  then  last  for  ninety-nine  years,  at  the 
yearly  rent  of  £26,  payable  quarterly,  &c. :  and  that  the 
reversion  of  the  said  David  Bumsall  of  and  in  the  said 
demised  premises,  expectant  on  the  end  or  other  sooner 
determination  of  the  said  demise,  and  all  his  estate  and 
interest  therein,  more  than  twenty  years  before  the  right 
to  distrain  for  the  said  arrears  of  rent  in  the  said  first  cogni- 
sance mentioned,  or  any  part  of  those  arrears,  first  accrued, 
by  divers  mesne  assignments  thereof  before  then  made, 
legally  came  to  and  vested  in  divers  persons,  and  amongst 
others  eventually  to  John  Taylor,  Robert  Stubbing,  and 
James  Iveson,  who  then  became  and  were  seised  as  joint- 
tenants  in  their  demesne  as  of  fee  of  and  in  the  said  re- 
version of  and  in  the  said  demised  premises.    And  the 
plaintiff  further  says,  that  the  said  John  Taylor  afterwards, 
to  wit,  on  the  13th  June,  1836,  died,  and  afterwards  the  said 
reversion  of  and  in  the  said  demised  premises,  expectant  on 
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ibe  end  or  other  sooner  determination  of  the  said  de-  &ieh.  ofpuat, 
mise,  to  wit,  on  the  2nd  August,  1836,  by  assignment  v^if^ 
thereof  then  made,  came  from  the  said  Rob^  Stubbing 
and  James  Iveson,  and  legally  vested  in  the  said  William 
Pexton :  And  that  for  and  during  a  long  period  of  time, 
exceeding  twenty  years,  to  wit,  for  twenty-five  years  next 
preceding  the  time  when  the  right  to  make  the  distress  in 
the  said  first  cognisance  mentioned  first  accrued,  and  for 
respective  periods  exceeding  twenty  years,  to  wit,  of  twenty- 
five  years  each,  next  preceding  the  time  when  the  right  to 
make  a  distress  for  any  of  the  said  respective  arrears  of 
rent  in  the  said  first  cognisance  mentioned  first  accrued, 
none  of  the  said  r^it  reserved  by  the  said  indenture  had 
evCT  been  paid  or  received:  And  the  persons  who  were  en- 
titled to  the  same  rent,  and  in  the  receipt  thereof,  hereafter 
mentioned,  to  wit,  the  said  John  Taylor,  Robert  Stubbing, 
and  James  Iveson,  more  than  twenty-five  years  before  the 
time  when  the  rightof  making  the  said  distress  in  the  said 
first  cogniisanoe  mentioned  for  the  first  quarter  of  the  rent 
therein  mentioned  to  have  been  distrained  for  accrued, 
to  wit,  on  the  25th  December,  1806,  became  and  were  out 
of  the  receipt  of  the  said  rents  so  reserved  as  aforesaid, 
and  then  wholly  discontinued  such  receipt,  or  any  receipt 
of  the  same  rent  or  any  jmrt  thereof;  and  the  right  of  dis- 
training for  certain  arrears  of  the  said  rent,  to  wit,  for  one 
quarter  of  a  year  of  the  said  rent  which  then  became  and 
was  due,  then  accrued  to  the  said  John  Taylor,  Robert 
Stubbing,  and  James  Iveson :  And  that  the  said  John  Tay- 
lor, Robert  Stubbing,  and  James  Iveson,  and  the  said 
William  Pexton  have  always,  since  the  said  time  when  the 
said  John  Taylor,  Robert  Stubbing,  and  James  Iveson  so 
became  out  of  the  receipt  of  the  said  rent  as  aforesaid,  in 
the  said  first  cognisance  mentioned,  and  so  discontinued 
the  receipt  of  the  same  as  aforesaid,  remained  and  been 
out  of  the  receipt  of  the  said  rent  or  of  any  part  thereof, 

i2 
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Exeh.  of  Pleat,  and  nonc  of  the  same  has  ever  since  been  paid,  received, 
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*  ^  or  distrained  for  or  sued  for  until  the  time  of  the  making 
Grant  of  the  said  distress  in  the  said  first  cognisance,  and  for  the 
Ellii.  arrears  of  rent  therein  mentioned;  and  that  the  right  of 
making  a  distress  for  any  of  the  said  arrears  of  rent  in  the 
said  first  cognisance  mentioned  to  have  been  distrained 
for,  arose  and  accrued  to  the  said  William  Pexton  more 
than  twenty  years  since  the  time  when  the  said  John 
Taylor,  Robert  Stubbing,  and  James  Iveson,  first  became 
and  were  out  of  the  receipt  of  the  said  rent  as  aforesaid, 
and  when  their  right  to  distrain  for  any  part  of  the  same 
first  accrued  as  aforesaid.     Verification. 

To  the  second  and  third  cognisance  the  plaintiff  pleaded 
pleas  in  bar,  similar  in  substance  to  the  plea  in  bar  to  the 
first  cognisance. 

General  demurrer  to  the  pleas  in  bar  respectively,  and 
joinders  in  demurrer. 

J.  Henderson,  in  Trinity  Vacation  (June  26),  argued  in 
support  of  the  demurrer. — ^William  Pexton,  the  landlord 
under  whom  the  defendant  makes  cognisance,  being  seised 
of  the  reversion  immediately  expectant  on  the  determin- 
ation of  the  tenant^s  term,  was  entitled  to  the  rent  as  inci- 
dent to  that  reversion,  and  the  pleas  in  bar  shew  nothing 
in  derogation  of  that  title.  It  is  clear,  that  unless  this 
case  be  affected  by  the  late  stat.  3  &  4  Will.  4,  c.  27,  the 
mere  discontinuance  of  the  receipt  of  rent  would  not  bar 
the  landlord's  rights :  Doe  A,  Cook  v.  Danvers  {a).  There  is 
no  question  here  as  to  disseisin.  The  act  of  a  stranger  in 
taking  rent  by  distress  or  otherwise  would  be  a  disseisin 
only  by  the  option  of  the  landlord :  Littleton^  ss.  588, 
589.  It  will  be  contended  for  the  plaintiff,  that  Pexton's 
right  to  the  rent  distrained  for  is  barred  by  the  2nd  section 
of  the  Stat.  3  &  4  WiU.  4,  c.  27.     By  that  section  it  is 

(a)  7  East,  299. 
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enacted^  that ''  no  person  shall  make  an  entry  or  distress^  E*eh.  of  puat, 
or  bring  an  action  to  recover  any  land  or  rent,  but  within  ^  ^  . 
twenty  years  next  after  the  time  at  which  the  right  to  make  Grant 
snch  entry  or  distress,  or  to  bring  such  action,  shall  have  first  Ellis. 
aocmed  to  some  person  through  whom  he  claims ;  or  if  such 
right  shall  not  have  accrued  to  any  person  through  whom 
he  claims,  then  within  twenty  years  next  after  the  time 
at  which  the  right  to  make  such  entry  or  distress,  or  to 
bring  such  action,  shall  have  first  accrued  to  the  person 
making  or  bringing  the  same/'  The  word  ^'renf  in  that 
section  does  not  apply  to  rent  reserved  on  a  lease,  as  in 
this  case,  but  to  rent  which  is  a  charge  upon  land — ^rent 
for  which  an  assise  would  lie.  Such  is  the  opinion  ex- 
pressed by  Tindalf  C.  J.,  in  Paget  v.  Foley  {a).  Thus  an 
annuity  charged  on  land  was,  in  James  v.  Salter  {b),  consi- 
dered to  be  a  case  within  the  act.  So,  in  a  rent-charge 
there  may  be  an  estate:  Mivis  v.  Watson  (c).  These  are 
instances  of  the  class  of  rents  to  which  the  enactment  in 
question  applies — rents  in  which  there  is  a  legal  estate,  and 
not  incident  to,  but  having  a  legal  existence  distinct  from, 
the  legal  estate  in  the  lands  out  of  which  they  issue.  The 
person  entitled  to  rent  reserved  on  a  demise  has  no  estate 
in  the  rent:  Prescott  v.  Boucher  {d).  The  only  estate 
which  Pexton  had  was  in  the  land,  as  reversioner  in  fee ; 
and  on  the  determination  of  the  tenant's  estate,  Pexton's 
right  to  maintain  ejectment  would  not  be  affected  by  the 
act,  under  the  circumstances  disclosed  in  these  pleadings  : 
Doe  d.  Davy  v.  Oxenham  (e).  The  rent  in  question  in  this 
case  would  not  have  been  affected  by  the  former  act  of 
limitation  as  to  rent,  viz.  the  32  Hen.  8,  c.  37 :  see  Fos^ 
tar's  case  (/),  and  Co.  Litt.  115.  a. 
But  if  the  second  clause  of  the  3  &  4  Will.  4,  c.  27,  were 

(a)  2  Bing.  N.  C.  688;  3  Scott,  (c)  5  M.  &  W.  255. 

235.  (d)  3  B.  &  Adol.  849. 

(6)  3  Bing.  N.C.  544;  4  Scott,  (e)  7  M.  &  W.  131. 

168.  (/)  8  Rep.  64,  b. 
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SMch.  of  Pleas,  constaraed  as  prohibiting  an  action  (or  rent  reserved  by 
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'  '    lease^  under  the  circumstances  stated^  it  was  repealed  pro 

Grant       tanto,  within  a  few  weeks^  by  the  8  &  4  Will.  4^  c.  42^  s.  8, 

EiliB.       which  aUows  an  action  of  debt  or  covenant  for  such  rent 

within  ten  years  after  the  passing  of  the  act^  or  twenty 

years  after  the  cause  of  action  accrued. 

The  construction  to  be  contended  for  by  the  plaintiff 
would  deprive  the  landlord  of  his  rent^  while  it  leaves  un- 
touched his  rights  to  the  land  on  which  it  is  reserved^ 
and  to  the  benefit  of  all  covenants  except  for  rent^  and 
his  responsibility  to  the  tenant  on  all  landlords'  cove- 
nants. There  is  nothing  in  this  clause  of  the  3  &  4  WilL 
4^  c.  21  y  to  require  or  justify  such  a  construction.  It 
plainly  contemplates  an  e»iatt  in  rent^  and  an  estcAt  in 
land.  The  other  clauses  of  the  act  shew  or  confirm  the 
meaning  of  the  legislature  to  be^  that  the  rent  mentioned 
in  the  second  clause  is  only  such  rent  as  that  in  which 
there  could  be  an  estate.  Where  rent  on  a  demise  is  con- 
templated^ other  language  is  used^  as  in  the  42nd  sectumf 
which  speaks  of  arrears  of  rent.  The  third  section  limits 
the  operation  of  the  second  to  cases  in  which  there  is  sot 
'^  estate  or  interest''  in  the  rent.  The  subsequent  danses 
all  indicate  a  similar  meaning,  and  the  ninth  in  particular 
strongly  illustrates  it.  The  present  case,  therefore^  is  not 
affected  by  the  act,  and  the  defendant  is  entitled  to  judg- 
ment. 

Erie,  contra. — The  question  is,  whether  the  Limitation 
Act,  8  &  4  Will.  4,  c.  27,  applies  to  a  rent  incident  to  a 
reversion  expectant  on  the  determination  of  a  lease  finr 
years ;  it  is  submitted  that  it  clearly  does.  The  words  are 
general — ''any  land  or  rent;"  which  are  applicable  to 
rents  of  every  kind.  If  rents  of  this  description  had  been 
meant  to  be  excluded,  there  should  have  been  an  excep- 
tion at  the  end  of  the  clause,  that  the  act  should  not  be 
deemed  or  taken  to  extend  to  rents  incident  to  a  reversion. 
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The  first  or  interpretation  clause  expressly  declares  that  Exck,  rf  puat, 
the  word  "rent''  shall  extend  to  all  rents,  and  to  all  ser-  ^  ^^^'  ^ 
▼ices  and  suits  for  which  a  distress  might  be  made.  The  Qkawt 
effect  of  the  statute  is,  that  after  cessation  of  payment  of  Ellii. 
rent  for  more  than  twenty  years,  no  distress  can  be  made 
&r  the  rent,  or  action  maintained  to  recover  it,  during 
the  continuance  of  the  term.  Although  at  the  end  of  the 
term  the  person  entitled  to  the  rerersion  may  maintain 
ejectment  to  recover  the  land,  yet  during  the  continuance 
ai  the  term  he  cannot  distrain  for  the  rent,  after  a  cessa- 
tion to  receive  it  for  twenty  years.  This  may  properly  be 
described  as  rent-service,  for  which  a  distress  might  be 
made.  The  second  is  the  governing  section,  and  shews  the 
meaning  of  the  act,  and  to  what  rents  it  is  intended  to  ap- 
ply, and  that  is  '^  all  rents.''  Here  there  was  a  rent  which 
first  accrued  more  than  twenty  years  before  the  distress 
was  attempted  to  be  made ;  and  Pexton,  and  those  under 
whom  he  claimed,  having  discontinued  the  receipt  of  that 
rent  for  more  than  twenty  years,  the  remedy  by  distress  is 
gone.  If  a  rent  had  been  granted  out  of  the  estate,  it 
must  be  admitted  to  have  been  within  the  act ;  James  v. 
8uUer  clearly  shews  that.  It  is  said  that  the  second  sec- 
tion is  applicable  only  to  rents  for  which  an  assise  would 
lie — ^fireehold  rents;  but,  because  there  are  sections  which 
are  applicable  to  those  rents  only,  it  does  not  follow  that 
there  is  to  be  any  restriction  or  exception  as  to  other  rents. 
By  the  ninth  section,  rent  created  by  a  lease  for  years  is 
treated  as  coming  within  the  rents  mentioned  in  the  prior 
part  of  the  act.  The  statute  in  its  terms  is  equally  ap- 
plicable to  rents  incident  to  a  reversion  expectant  on  the 
determination  of  a  term  of  years,  as  to  freehold  rents;  and 
there  is  nothing  to  shew,  either  by  express  terms  or  ne- 
cessary implication,  that  the  latter  only  were  intended. 
The  enactments  contained  in  it  which  are  applicable  only 
to  freehold  rents  must  be  applied  to  them,  and  those 
which  are  applicable  to  rents  under  an  ordinary  lease 
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&ech.  rf  Pleat,  should  be  applied  to  the  latter  only.    [Parke,  B. — The 
.   ^^  •  .    4i2iid  section  shews  that  the  legislature  intended  to  distin- 
Grant       goish  "rent"  from  ''  arrears  of  rent/'    According  to  that 
Ellis.        section^  parties  must  sue  or  distrain  for  arrears  of  rent 
within  six  jears^  but  according  to  the  second  section  they 
might  do  so  at  any  time  within  twenty  years.]    There  cer- 
tainly appears  to  be  an  inconsistency  in  those  two  clauses; 
but  it  will  not  be  necessary  for  the  Court  to  decide  that  the 
one  overrules  or  repeals  the  other,  or  that  the  42nd  section 
applies  to  freehold  as  well  as  to  other  rents.    It  has  been 
said  that  if  the  plaintiff's  construction  be  correct,  the  re- 
versioner could  not  maintain  an  ejectment  to  recover  the 
premises  at  the  end  of  the  term ;  but  that  cannot  affect 
the  present  question. 

J.  Henderson,  in  reply. — ^As  this  is  a  case  of  a  "  service 
for  which  a  distress  may  be  made,''  the  words  dted  from 
the  interpretation  clause  might  occasion  some  difficulty,  if 
unqualified.  But  they  are  subject  to  the  general  excep- 
tion in  the  previous  part  of  the  clause,  viz.  "  except  where 
the  nature  of  the  provision  or  the  context  of  the  act  shall 
exclude  such  construction."  Here  the  nature  of  the  pro- 
vision in  the  second  clause,  and  the  whole  context  of  the 
act,  are  hostile  to  the  construction  of  the  word  "  rent/'  in 
that  clause,  as  including  rent  incident  to  a  reversion. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

BoLTE,  B. — ^This  was  an  action  of  replevin  for  taking 
the  goods  of  the  plaintiff  in  his  dwelling-house  at  Ken- 
sington. 

It  appears  by  the  pleadings,  that,  in  the  year  1764, 
David  Bumsall,  being  seised  in  fee  of  the  land  on  which 
the  house  in  question  was  afterwards  built,  demised  the 
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same  on  a  building  lease  for  a  term  of  ninety-nine  jears^  Bxeh.  qf  Pleat, 
at  an  annual  rent  of  £25,  payable  on  the  four  nsual  days  *  ^ 

of  payment ;  and  it  further  appears^  that  on  the  13th  day  Grant 
of  Jnne^  1836^  the  reversion  expectant  on  the  determina-  Ellis. 
tion  of  the  term  became^  after  various  mesne  assignments^ 
vested  in  William  Pexton  in  fee.  The  defendant  in  reple- 
vin made  cognisance  as  the  bailiff  of  William  Pexton,  and 
justified  the  taking,  as  a  distress  for  three  years  and  three 
quarters  of  a  year's  rent  due  at  Lady-day,  1840;  being 
the  rent  accrued  due  subsequently  to  the  time  when  Wil- 
liam Pexton  had  acquired  the  reversion. 

To  this  cognisance  the  plaintiff  pleaded  in  bar,  that,  for 
a  period  of  more  than  twenty  years  before  any  of  the  rent 
in  question  had  become  due,  the  parties  entitled  to  the 
reversion,  and  through  whom  the  said  WiUiam  Pexton 
claimed,  had  discontinued  the  receipt  of  the  rent  reserved 
by  the  original  lease,  and  that  during  that  period  no  rent 
had  been  paid  or  received.  To  this  plea  there  was  a  de- 
murrer; and  the  question  for  our  decision  is,  whether  the 
plea  in  bar  does  or  does  not  disclose  a  good  defence  to 
the  claim  of  rent  on  the  part  of  William  Pexton.  The 
question  turns  entirely  on  the  construction  of  the  Ileal 
Property  Limitation  Act,  3  &  4  Will.  4,  c.  27. 

By  the  second  section  of  that  act  it  is  enacted,  '^  that  no 
person  shall  make  an  entry  or  distress,  or  bring  an  action 
to  recover  any  land  or  rent,  but  within  twenty  years  next 
after  the  time  at  which  the  right  to  make  such  entry  or 
distress,  or  to  bring  such  action,  first  accrued  to  the  per- 
son through  whom  he  claims.''  And  by  the  third  section 
it  is,  amongst  other  things,  enacted,  ''  that  when  the  person 
claiming  such  land  or  rent,  or  some  person  through  whom 
he  claims,  shall,  in  respect  of  the  estate  or  interest  claimed, 
have  been  in  possession  or  in  receipt  of  the  profits  of  such 
land,  or  in  receipt  of  such  rent,  and  shall,  while  entitled 
thereto,  have  been  dispossessed  or  have  discontinued  such 
possession  or  receipt,  then  such  right  shall  be  deemed  to 
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£xeh.  of  PUas,  have  first  accrued  at  the  time  of  such  dispossession^  isr 
'  -    discontinuance  of  possession^  or  at  the  last  time  at  which 
Grant       guch  profits  or  rent  were  or  was  so  received/'    It  is  on 
Ellii.        these  two  enactments  that  the  question  mainly  turns. 

On  the  part  of  the  plaintiff  it  is  contended,  that  his  case 
comes  expressly  within  the  provisions  of  the  act.  William 
Pexton^  he  says,  derives  title  to  the  rent  claimed  through 
several  persons  named  in  the  third  cognisance  of  the  de- 
fendant, who  were  successively  the  owners  in  fee  of  the 
reversion  expectant  on  the  termination  of  the  lease;  and 
those  persons,  being  so  entitled  to  the  reversion,  discon- 
tinued the  receipt  of  the  rent  for  a  period  of  more  than 
twenty  years  next  before  the  time  when  any  of  the  rent 
distrained  for  became  due,  during  which  period  no  rent 
has  been  paid  or  received;  and  this,  the  plaintiff  contend^ 
is  precisely  within  the  letter  and  spirit  of  the  statute. 

The  defendant,  on  the  other  hand,  contends,  that  this 
is  not  a  case  within  the  statute  at  all.  He  contends,  that 
the  word  "  rent/*  in  the  second  section  of  the  statute,  ciBr 
not  be  taken  as  having  any  reference  to  rents  such  as  that 
now  in  question,  namely,  rents  reserved  on  leases  lor 
years  by  contract  between  the  parties,  as  the  oonventumal 
equivalent  for  the  right  of  occupation ;  but  must  be  con- 
fined to  rents  existing  as  an  inheritance  distinct  firom  the 
land,  and  for  which  before  the  statute  the  party  entitled 
might  have  had  an  assise,  such  as  ancient  rent-service,  fee- 
farm  rents,  or  the  like.  We  accede  to  this  latter  view  of 
the  case. 

In  order  to  come  to  a  just  conclusion  as  to  the  meaning 
of  the  word  '^  rent,''  as  used  in  the  two  sections  to  which  we 
have  referred,  it  is  important  first  to  consider  what  is  the 
meaning  of  the  word  '' recover,"  as  used  in  the  seoond  sec- 
tion. The  enactment  is,  that  no  person  shall  make  an  entry 
or  distress,  or  bring  an  action  to  ''recover"  any  land  <» 
rent,  but  within  twenty  years  &c.  Now,  so  far  as  relates  to 
land,  the  word  "  recover,"  in  this  passage,  clearly  means  the 
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same  thing  as  ^^  obtain  possession  or  seisin  of!^    The  clause  Etth.  rf  piea$, 
assumes  one  party  to  be  in  wrongful  seisin  or  possession    w   ^^^'   . 
of  land  to  which  another  has  the  rights  and  then  limits        Osamt 
the  time  within  which  the  right  must  be  asserted.  Ei^ 

If  such  be  the  meaning  of  the  word  '^  recover/'  when 
used  with  reference  to  one  of  its  objects — ^'  land/'  it  is 
very  reasonable  to  suppose  that  the  legislature  intended  it 
to  hove  the  same  meaning  in  respect  to  the  other  object — 
''rent.''  It  is  true^  indeed,  that  with  respect  to  an  incor- 
poreal hereditament  like  rent  there  cannot  be  strictly  any 
wrongful  adverse  seisin  or  possession  by  another.  If  A. 
daima  and  receives  the  rent  due  to  B.,  B.  has  stiU  the 
same  right  against  the  terre-tenant  as  if  no  payment  had 
been  made  to  A.  The  receipt  of  rent  by  A.  is  not  incon- 
sistent with  a  similar  receipt  by  B.,  as  the  possession  of 
land  by  A.  is  necessarily  inconsistent  with  possession  of 
the  same  land  by  B.  But  still,  before  the  passing  of 
this  act,  a  party  seised  of  rents,  whether  rents-service, 
lent-eharges,  or  rents-seek,  might,  in  case  the  rent  was 
paid  to  another  or  withheld  from  him,  consider  himself,  if 
lie  thought  fit,  as  being  disseised  of  such  rent.  And  a 
party  electing  to  consider  himself  so  disseised,  might  have 
the  same  remedy  by  an  assize  to  recover  seisin  of  his  rent, 
as  a  party  disseised  of  land  might  have  to  recover  seisin  of 
his  land.  The  judgment  in  each  case  was  the  same, 
"quod  recuperet  seisinam;"  and  in  each  case  the  party 
was  entitled  to  a  writ  of  habere  facias  seisinam,  which,  in 
case  of  a  recovery  of  rent,  was  executed  by  the  sheriff  deli- 
vering to  the  plaintiff  an  ox  or  other  chattel  on  the  land, 
in  lieu  of  execution ;  and  in  case  of  a  subsequent  with- 
holding of  rent,  the  party  aggrieved  might  have  his  writ 
of  re-disseisin,  with  all  its  consequences,  as  in  the  case  of 
a  subsequent  disseisin  of  lands  or  houses. 

Now  we  are  of  opinion,  that  it  is  to  this  sort  of  recovery 
only  that  the  second  section  of  the  statute  has  reference ; 
for  such  is  clearly  the  meaning  of  the  word  "  recover," 
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Bjieh.  of  pumt,  when  used  with  reference  to  land;  and  the  plain  gramma- 
tical constmction  requires  us  to  give  it  the  same  meaning 
when  applied  to  rent^  unless^  which  is  not  the  case  her^ 
some  manifest  absurdity  or  inconvenience  should  result 
from  our  so  doing.  It  follows  from  hence^  as  a  matter  of 
course^  that  the  word  '^  rent/'  in  the  second  section,  must 
necessarily  be  confined  to  rent  which  might  in  its  nature 
have  been  the  object  of  such  a  recovery ;  and  this  certainly 
does  not  include  the  rent  reserved  on  common  leases  for 
years. 

According  to  our  view  of  this  case,  therefore,  even  if  the 
second  section  had  stood  alone,  we  should  have  been  of 
opinion  that  the  pleas  in  bar  afibrded  no  answer  to  the 
defendant's  cognisance,  and  consequently  that  he  was 
entitled  to  judgment  in  his  fieivour.  But  we  think  it  right 
to  add,  that  the  correctness  of  the  construction  we  put  on 
the  second  section  appears  to  us  to  be  strongly  confirmed 
by  the  subsequent  parts  of  the  statute. 

In  the  third  and  some  other  sections  the  act  proceeds 
to  define  the  time,  in  most,  though  (as  is  noticed  by  Lord 
Chief  Justice  Tlndal  in  the  case  of  James  v.  Salter  (a) )  not 
in  all  possible  cases,  at  which  the  right  to  make  a  distress, 
for  the  purpose  of  recovering  any  rent,  shall  be  deemed  to 
have  first  accrued  to  the  party  making  the  same.  The  first 
case  put  is  that  of  a  party  who  has  himself,  m  respect  of  the 
estate  or  iiiterest  claimed^  been  in  possession  of  the  rent,  and 
who  afterwards  has  been  dispossessed,  or  has  discontinued 
the  receipt  of  the  rent.  The  estate  or  interest  claimed  must, 
according  to  the  context,  mean  the  estate  or  interest  claimed 
in  the  rent,  and  not  in  the  lands  out  of  which  the  rent 
issues.  Now,  a  person  entitled  to  the  rent  reserved  on  a 
common  lease  for  years  has  no  estate  in  the  rent  at  all; 
Prescott  V.  Boucher  {b) ;  he  is  entitled  to  the  rent,  when  it 
from  time  to  time  becomes  due,  as  being  an  incident  to  his 


(a)  3  Bing.  N.  C.  653. 


(6)  3  B.  &  Adol.  849. 


MICHAELMAS   TEBM^  5  VICT.  125 

reversion^  and  not  because  he  has  any  estate  in  the  rent  Exch,  of  puat, 
itself.  He  is  himself  the  freeholder  of  the  land,  and  can  s^lfjiL^ 
therefore  have  no  estate  in  rent  issuing  out  of  the  land.  grant 
The  word  ''interest/'  indeed,  is  of  so  large  and  compre-  Ellis. 
hensive  a  nature,  as  perhaps  to  embrace  the  right  which 
the  reversioner  has  in  the  rent  as  incident  to  his  reversion ; 
still  that  interest  can  in  no  fair  sense  be  described  as  the 
interest  claimed.  What  is  claimed  by  a  landlord,  distraining 
for  rent  on  a  common  lease  for  years,  is  the  amount  of  the 
arrears,  wholly  irrespective  of  the  extent  of  his  estate  or 
interest  in  the  reversion,  as  an  incident  to  which  the  right 
to  those  arrears  has  accrued:  what  he  ^'recovers*'  by  his 
distress  is  the  amount  due  for  arrears  of  rent,  and  will 
be  the  same  whether  he  is  tenant  in  fee  simple,  tenant  for 
life,  or  tenant  for  years.  The  statute,  in  this  branch  of 
section  3,  clearly  looks  to  the  party  recovering  the  same 
estate  or  interest  of  which  he  was  previously  possessed,  and 
of  which  he  had  been  dispossessed ;  and  this  is  altogether 
inapplicable  to  a  distress  for  rent  incident  to  a  reversion 
expectant  on  a  common  lease  for  years.  Indeed,  this  very 
distinction  appears  to  have  been  contemplated  by  the  legis- 
lature in  this  act ;  for  by  the  42nd  section  a  limit  is  imposed 
as  to  the  number  of  years'  arrears  for  which  a  party  enti- 
tled to  rent  may  distrain,  and  there  the  subject-matter  to 
be  recovered  by  the  distress  is  described,  not  as  ''rent,'' 
but  as  "  arrears  of  rent." 

It  must  further  be  observed  in  the  present  case,  that  at 
the  end  of  the  ninety-nine  years  the  reversioner  will  clearly 
be  entitled  to  the  possession  of  the  land;  for  by  one  of  the 
express  provisions  of  section  3,  the  right  to  the  reversion 
is  to  be  deemed  to  have  first  accrued  when  the  estate  falls 
into  possession,  unless,  which  is  not  the  case  here,  some 
third  person  shall  in  the  mean  time  have  got  into  wrongful 
receipt  of  the  rents ;  this  being  in  certain  cases  treated  by 
the  act  as  analogous  to  an  actual  disseisin.  As,  therefore, 
the  rights  of  the  reversioner,  which  are  to  be  enforced 
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BMeh.o/Pieai,  when  the  particular  estate  is  determined^  are  certainly 
*  ^  preserved^  it  seems  impossible  to  imagine  that  those  rights 
Grant  which  exist  as  incidents  to  the  reversion  during  the  sub- 
Ellis.  sistence  of  that  particular  estate^  could  have  been  intended 
to  be  extinguished.  The  reason  why^  at  the  end  of  the 
ninety-nine  years,  the  reversioner  will  be  entitled  to  re- 
cover the  land^  is^  that  during  that  term  the  party  in  pee- 
session  has  been  holding  xinder  the  lease  in  question^  one 
of  the  terms  of  which  is^  that  he  is  to  pay  the  rent  reserved. 
The  argument  o{  the  plaintiff  goes  to  this^  that^  though  the 
tenant  is  most  undoubtedly  holding  under  the  lease^  yet 
that  lease  is  to  be  treated  as  if  all  that  concerns  the  reaeiv 
vation  of  rent  were  struck  out,  and  all  the  other  provisions 
remained.  The  landlord  will  be  bound  by  his  covenants 
for  title  (imless  made  conditional  on  payment  of  rent  by 
the  tenant);  he  will  also  be  bound  by  his  covenants,  if  sudi 
there  are,  to  build  or  repair,  or  furnish  materials  for  build- 
ing or  repairing,  and  by  all  collateral  engagements.  The 
tenant,  on  the  other  hand,  will  be  bound  by  his  covenants 
as  to  cultivation,  repairing,  and  the  like;  and  this  appears 
to  us  altogether  inconsistent  with  the  notion,  that  the 
legislature  meant  to  bar  the  reversioner  of  his  right  to 
recover  the  rent  when  due.  A  strong  argument  in  feivour 
of  the  construction  which  we  have  put  on  this  act  may  be 
drawn  fix)m  the  9th  section.  It  is  there  provided,  that, 
where  a  party  is  in  possession  of  land  under  a  leas^  on 
which  a  yearly  rent  not  exceeding  20s.  is  reserved,  and  the 
rent  shall  have  been  received  by  some  person  wrongful^ 
claiming  the  reversion,  and  no  payment  of  rent  shall  have 
been  qfterwards  made  to  the  person  riffh^/ulfy  entitled;  there 
the  right  to  distrain  for  rent,  or  after  the  termination  of 
the  term  to  bring  an  action  to  recover  the  land,  shall  be 
deemed  to  have  first  accrued  when  the  rent  was  first  tt^ 
ceived  by  the  wrongful  claimant,  and  no  such  right  shall 
be  deemed  to  have  first  accrued  on  the  determination  of 
the  term.    It  was  strongly  argued  on  the  part  of  the  de- 


i 


MICHAELMAS   TERM,   5  YICT.  127 

fendanty  that  this  amounts  to  a  Tirtual  recognition  by  the  Bxeh.  qfPietu, 
legiskture  of  the  accuracy  of  the  proposition  for  which  he  s^lf^il^ 
contends,  namely,  that  where  there  is  no  receipt  of  rent  by  Grant 
a  party  wrongfully  claiming  the  reversion,  there  the  right  Ellw. 
to  the  reversion,  and  to  the  rent  as  incident  to  it,  remains 
unaffected.  We  think  there  is  great  force  in  this  ar^-> 
ment;  and  its  weight  may  be  much  increased  by  consider- 
ing what,  upon  the  plaintiff's  construction  of  the  statute, 
would  be  the  position  of  the  reversioner  if  no  rent  should 
be  paid  for  twenty  years,  and  after  that  time  a  wrong- 
ful daim  should  be  set  up  by  some  party  not  entitled. 
Mere  non-payment  of  rent  will  certainly  not  bar  the 
reversioner's  right  to  recover  the  land  at  the  end  of  the 
term.  When,  therefore,  no  rent  has  been  paid  for  twenty 
years,  the  condition  of  the  reversioner,  according  to  the 
plaintiff's  view  of  the  law,  is,  that  he  has  no  possibility  of 
obtaining  payment  of  any  further  rent ;  but  when  the  term 
is  expired  he  will  be  entitled  to  recover  the  land.  Suppose, 
then,  that  in  this  state  of  things  a  wrongful  claimant 
should  succeed  in  getting  the  tenant  to  pay  rent  to  him, 
and  that  then,  after  twenty  years,  the  term  should  expire ; 
it  is  dear  that,  by  th6  express  provision  of  the  9th  section, 
the  right  of  the  reversioner  to  the  land  would  be  barred; 
so  that  by  the  act  of  a  party  wrongfully  obtaining  rent  to 
which  he  was  not  entitled,  and  which  act  the  reversioner 
had,  according  to  the  plaintiff's  argument,  no  possible 
means  of  contesting,  the  reversioner  is  at  the  end  of  the 
term  deprived  of  what,  but  for  such  wrongful  act,  he  would 
have  been  clearly  entitled  to,  namely,  his  right  to  the  pos- 
session of  the  land.  On  the  view  which  we  take  of  the 
law,  no  such  anomaly  exists ;  for  the  reversioner,  by  dis- 
training for  or  otherwise  obtaining  his  rent,  within  twenty 
years  after  the  first  wrongful  receipt  of  it  by  the  adverse 
claimant,  effectually  prevents  his  being,  by  the  wrongful 
act  of  another,  deprived  of  the  estate  at  the  expiration  of 
the  term. 
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JBrcA.  qfPUoi,      It  is  not  un  Worthy  of  notice^  that  throughout  the  act 
^    the  receipt  of  rent  is  constantly  mentioned  in  a  mode 
Grant       which  appears  as  if  studiously  designed  to  mark  that  the 
Ellii.       rent  contemplated  is  not  the  ordinary  rent  reserved  on 
leases  for  years — ^not  that  which  is  usually  spoken  of  as  the 
rents  and  profits,  but  something  distinct  from  both.  For  in- 
stance^ in  the  second  section  the  language  is — ''  ffhen  the 
person  claiming  such  land  or  rent  shaU  have  been  in  posses* 
sum  or  in  receipt  of  the  profiis  of  such  land,  or  in  rece^  qf 
such  rent;**  and  the  same^  or  nearly  the  same^  mode  of  ex- 
pression is  used  throughout  the  act.     This  is  certainly  not 
the  ordinary  mode  of  speaking  of  a  person  in  actual  pot- 
session  of  land^  or  in  receipt  of  the  rents  reserved  on  leases 
for  years.    We  do  not  rely  very  much  on  this  argument, 
but  the  circumstance  is  worth  adverting  to. 

It  was  pressed  on  the  part  of  the  plainti£P,  that  what- 
ever question  might  have  been  raised  as  to  the  meaning 
of  the  word  ''  rent,**  deducing  that  meaning  from  the  se- 
cond and  subsequent  section  of  the  statute^  yet  that  it 
was  not  competent  to  the  Court  to  give  to  the  word  any 
but  its  most  extended  meaning,  by  reason  of  the  express 
enactment  in  the  first  section — the  interpretation  clause. 
But  we  do  not  feel  pressed  by  that  argument,  inasmuch  as 
that  clause  expressly  excludes  from  its  operation  all  cases 
in  which  the  context  requires  a  less  extended  signification. 
On  the  whole,  therefore,  we  are  of  opinion,  that  the  li-* 
mitation  by  the  2nd  section  of  the  statute  does  not  apphfr 
to  the  present  case,  and  consequently  that  there  must  be 
judgment  for  the  defendant. 

Judgment  for  the  defendant. 
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Ejrch,  of  Pfeas, 
1841. 

Barker^  Clerk,  v.  The  Tithe  Commissioners  for  End-     ^ "" ' 

LAND  and  Wales,  and  Wyrley  Birch,  Esq.  A^<w.  17. 

JlROHIBITION.— The    declaration  recited,  that  the  where  a  claim 
plaintiff,  before  and  at  the  time  of  the  passing  of  the  Tithe  ofh^rewmp"'.' 
Commutation  Act,  6  &  7  Will.  4,  c.  71,  and  from  thence  **o"  ^^<"»  *»t*»e 

ii  preferred  be - 

hitherto,  was  and  still  is  patron  and  rector  of  the  parish  of  fore  the  tithe 
Shipdham  in  the  county  of  Norfolk,  and  that  no  agree-.  appoTnted*  uT 
ment  for  the  commutation  of  tithes  within  the  limits  of  the  1*^'  \^  ^  J^*"* 

%  c  1 1,  who 

parish  had  been  before  made;  that  the  Tithe  Commission-  ^««>de  against 

the  claim  set 

ers  afterwards,  and  after  the  1st  of  October,  1838,  to  wit,  up,  the  party  h 

on  the  1st  of  May,  1839,  did  proceed  in  the  manner  in  the  from  Mttlng  up 

act  mentioned,  and  under  the  powers  thereby  given,  by  a  ferentm^*u«'^ 

certain  assistant  commissioner  in  that  behalf  duly  ap*  on  the  same 

..,  •▼i-kr-Kfl>i  -n  1    ^a'^di,  unleis 

pointed,  to  wit,  John  Mee  Mathew,  Esq.,  to  ascertain  and  thecommis- 
award  the  total  sum  to  be  paid  by  way  of  rent-charge,  in-  roadc"heir  * 
stead  of  the  tithes  of  the  said  parish :  that  the  plaintiff,  as  final  award  un- 

,  .  '^  ^\         der  the  act ; 

sucb  rector,  claimed  to  be  entitled  to  all  the  tithes  arising  even  though  a 
in,  upon,  and  out  of  all  and  singular  the  lands  situate  ddlrered^nder 
within  the  bounds  of  the  said  parish,  except  certain  allot-  Ijjfn^e^'endiu 
ments  before  then  made  to  the  trustees  of  the  poor  of  the  ^  try  the  valid- 
parish,  under  a  certain  act,  47  Qeo,  3,  for  inclosing  lands  in  modus. 
the  said  parish.  It  then  recited,  that  the  defendant  Wyrley 
Birch  was  the  lessee  of  certain  lands  in  the  said  parish, 
and  being  such  lessee,  he  the  said  W.  B.  afterwards,  to 
wit,  on  the  day  and  year  last  aforesaid,  made  and  preferred 
a  claim  in  writing  before  the  assistant  commissioner,  (set- 
ting it  out),  that  there  was  payable  by  the  occupiers  of  the 
said  lands  caUed  Shipdham  Park,  for  the  time  being,  to 
the  rector  of  the  said  parish  for  the  time  being,  at  Lammas- 
day  in  every  year,  or  as  soon  afterwards  as  demanded,  the 
yearly  sum  of  6s.  Sd.  as  a  modus,  in  lieu  of  all  tithes,  as 
well  great  as  small,  yearly  arising  &c.  in  and  upon  the 
said  lands ;  that  the  plaintiff  then  disputed  the  said  claim 
of  .the  said  Wyrley  Birch,  and  thereby  there  then  was  a 
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Exifh.  of  PUat,  question  as  to  the  existence  of  the  said  alleged  modus. 
'  '  whereby  the  making  of  the  award  by  the  said  J.  M.  W.,  as 
Barker  s^ch  assistant  commissioner^ was  then  hindered;  whereupon 
The  Tithe  he  the  assistant  commissioner  appointed  a  day  to  hear  and 
^''rri!^^^'  determine  the  said  daim^  and  did  hear  and  determine  the 
said  question  by  a  certain  instrument  in  writing,  (which 
was  set  out),  and  thereby  awarded  and  determined  that  the 
modus  had  not  been  sufficiently  established,  and  oould 
not  be  sustained,  and  that  the  plaintiff  and  his  suoceasors 
for  the  time  being,  rectors  of  Shipdham,  is  and  are  enti- 
tled to  all  manner  of  tithes,  as  well  great  as  small,  arisiiig^ 
&c.  in,  upon,  and  out  of  the  said  lands  called  Shipdham 
Park ;  which  decision  was  in  due  manner,  according  to  the 
said  statute,  notified  to  the  plaintiff  and  the  said  Wjrl^ 
Birch.  The  plaintiff  then  averred,  that  the  yearly  Talm 
of  the  payment  to  be  made  by  the  said  Wyrley  Birdi» 
as  and  for  the  tithes  of  the  said  several  lands  in  re* 
spect  of  which  the  said  modus  was  so  claimed  by  the  said 
W.  B.  as  thereinbefore  mentioned,  exceeded  the  sum  cf 
£20 ;  and  that  the  said  W.  B.  being  dissatisfied  with  the 
said  decision,  did  afterwards,  and  within  three  calmwhr 
months  after  it  had  been  notified,  cause  an  action  on  pro* 
mises  to  be  brought  in  the  Ck)urt  of  Exchequer,  in  wfaidi 
the  said  W.  B.  was  the  plaintiff  and  the  now  plaintiff  de» 
fondant,  and  did  afterwards,  to  wit,  on  &c.,  deliver  to  the 
now  plaintiff  a  feigned  issue  in  the  said  action,  whereby 
the  said  disputed  right  might  be  tried;  that  the  now  plain- 
tiff caused  an  appearance  to  be  entered,  and  the  feigned 
issue  was  afterwards,  pursuant  to  the  provisions  of  the. 
said  statute,  in  due  manner  settled  by  the  Bight  Hoow 
T.  Erskine,  one  &c.,  in  which  said  feigned  issae  Ac  qnes^ 
tion  to  be  tried  was  [setting  it  out  verbatim]  whetinc 
there  was  a  modus  of  6s.  Sd.  payable  in  respect  o£  the  andr 
lands,  &c.  That  afterwards,  at  the  Assises  held  for  Hhe 
,  county  of  Norfolk,  on  the  3rd  of  April,  1841,  it  was  ob- 
dered  by  the  Bight  Hon.  Sir  N.  C.  TXndal,  Knt.,  C.  J.,  fro. 
that  the  time  for  the  trial  of  the  issue  should  be  extended 
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to  the  then  next  Assizes^  upon  payment  of  all  costs  by  the  Bxck.  of  pieas, 
said  Wyrley  Birch^  to  be  taxed  by  the  Master;  that  the  ^^^' 
said  order  was  still  in  full  force^  and  that  the  time  therein 
appointed  for  the  trial  of  the  issue  is  not  yet  elapsed^  and 
that  the  said  action  is  still  pending  and  undetermined,  of 
all  which  premises  the  defendants  had  notice.  The  declara- 
tion then  alleged,  that  whilst  the  said  action  was  so  pend- 
ing, to  wit,  on  the  10th  of  February,  1841,  the  said  Wyrley 
Birch  caoaed  a  memorial  to  be  presented  to  the  said  Tithe 
CommiMioners,  praying  that  they  would  receive  from  him 
a  new  claim,and  appoint  a  time  and  place  for  hearing  and 
determining  the  question  as  to  the  existence  of  the  modus 
therein  alleged  to  be  due  and  payable :  that  he  the  plain- 
tiff caused  a  memorial  to  be  presented  to  the  said  tithe 
commissioners,  in  which  he  insisted  that  the  said  Wyrley 
Birdh  was  not  entitled,  on  the  merits,  to  prefer  any  new 
or  litrtiier  daim,  and  denied  that  the  said  Tithe  Commis* 
sioners  had  any  power  or  authority  to  grant  the  prayer  of 
the  said  Wyrley  Birch,  and  prayed  them  not  to  receive  any 
new  or  odier  daim  in  respect  of  any  other  alleged  modus : 
that  the  said  Tithe  Commissioners  did  afterwards,  on  the 
10th  of  March  in  the  year  last  aforesaid,  take  the  said 
memorial  of  the  said  W.  B.  into  their  consideration,  and 
did  by  a  certain  order  in  writing,  bearing  date  &c.,  dedde 
that  the  said  W.  B.  should  be  permitted  to  raise  the  ques- 
tion of  a  different  modus  on  certain  conditions;  and  that 
although  he,  the  plaintiff,  had  always  objected  that  they 
had  not  power  to  receive  or  entertain  any  such  new  or 
ftorther  claim,  and  the  said  issue  was  still  pending,  yet  the 
said  defendant  W.  B.  did  afterwards,  to  wit,  on  &c.  pre- 
sent, and  the  commissioners  received  from  him,  a  certain 
other  claim  in  writing,  [which  was  set  out,  and  was  a  claim 
of  exemption  from  tithe  for  a  portion  ol  the  lands  in  ques- 
tion, in  consideration  of  a  modus  of  6».;  and  in  respect  of 
the  residue,  claiming  an  exemption  from  tithe  altogether, 
under  the  provisions  of  the  Inclosure  Act] .  It  then  alleged, 
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that  the  lands  and  allotments  in  the  last-mentioned  claim 
and  those  in  the  first-mentioned  claim  were  the  same,  and 
that  he,  the  plaintiff,  objected  before  the  commissioners 
that  they  had  no  power  to  receive  the  last-mentioned  claim; 
yet  the  said  Tithe  Commissioners  caused  a  certain  notice 
[which  was  set  out]  to  be  issued  and  sent  to  the  said  now 
plaintiff,  appointing  the  18th  of  May,  1841,  for  hearing  the 
said  claim  for  a  modus  of  6s.,  which  time  was,  by  an  order' 
of  the  14th  of  May,  postponed  to  the  11th  of  June  in  the 
same  year :  and  so  the  now  plaintiff  says,  that  the  said  Tithe 
Commissioners  have  proceeded  and  are  proceeding  in  the 
said  last-mentioned  claim,  &c.,  wherefore  the  now  plaintiff 
prays  that  a  writ  of  our  said  Lady  the  Queen  of  prohibi- 
tion, from  the  Court  of  our  said  Lady  the  Queen  befof^ 
the  Barons  &c.,  do  issue  to  the  said  Tithe  Commissioners 
and  to  the  said  Wyrley  Birch,  that  they  do  not  proceed 
further  in  the  hearing  or  determining  of  the  said  last- 
mentioned  chiim. 

Demurrer  by  the  Tithe  Commissioners,  assigning  finr 
causes,  that  it  does  not  appear  by  the  declaration  that  the 
Tithe  Commissioners  have  not  jurisdiction  over  the  matters 
in  the  declaration  mentioned,  or  that  they  will  impro- 
perly exercise  such  jurisdiction,  or  that  they  have  impro- 
perly or  at  all  exercised  their  jurisdiction  as  to  the  said 
matters,  or  that  the  said  instrument  signed  by  the  said 
J.  M.  Mathew,  and  therein  set  out,  had  been  confirmed 
under  the  hands  and  seals  of  the  commissioners,  or  that 
the  fact  of  such  confirmation  had  been  published  in  the 
parish  of  Shipdham  by  the  said  commissioners,  or  that  it 
had  any  effect  or  validity,  or  was  in  any  way  binding  on 
the  persons  interested  in  the  said  lands  and  tithes,  nor 
does  it  appear  that  the  said  matters  have  by  any  means 
been  removed  or  taken  out  of  their  jurisdiction. 

The  defendant  Birch  also  demurred,  assigning  similar 
pauses. 

Joinders  in  demurrer. 
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The  following  were  the  points  marked  for  argument  on  Exek,  of  PUa$, 
behalf  of  the  Tithe  Commissioners : — That  they  are  not    ^   ^^^'  . 
precluded,  by  the  matters  alleged  in  the  declaration^  firom       Barub 
hearing  evidence  of  another  modus  in  lieu  of  the  tithes  of    Thb  Tithb 
the  land  in  question.    That  none  of  those  matters  made  it   ^***'*'""'®''- 
obHgatory  on  them  to  confirm  their  assistant  commission- 
er's finding  mentioned  in  the  declaration.     That  until  they 
have  confirmed  and  published  it  as  their  award,  they  have 
the  power,  subject  to  the  control  of  the  Court  of  Queen's 
Bench,  of  receiving  all  evidence  necessary  for  their  infor- 
mation, before  giving  a  decision  which  is  to  be  final  and 
irreversible.    And  all  or  any  of  the  other  grounds  men- 
thmed  in  the  demmrrer  will  be  relied  upon. 

The  Solicitor-General,  for  the  Tithe  Commissioners. — 
The  principal  question  in  this  case  is,  whether,  the  assist- 
ant oonmiissioner  having  decided  that  the  claim  to  a  mo- 
dus of  6s,  Sd.  was  not  well  established,  and  could  not  be 
sustained,  it  is  not  open  to  the  commissioners  to  inquire 
whether  there  was  a  valid  claim  to  a  modus  of  6s.,  or 
even  a  total  exemption  from  tithes,  in  respect  of  the  lands 
in  question,  they  not  having  yet  made  their  award,  or  had, 
as  they  think,  the  means  of  proceeding  to  do  so  without 
investigating  the  validity  of  this  claim.  The  commission- 
en  contend  that  they  are  bound  to  investigate  any  claim 
bon&  fide  made  pursuant  to  the  provisions  of  the  act. 

The  commissioners  are  first  directed,  by  the  36th  section 
of  the  act  6  &7  Will.  4,  c.  71,  to  ascertain  and  award  the  total 
sum  to  be  paid  by  way  of  rent-charge,  instead  of  the  tithes 
of  every  parish  in  England  and  Wales,  in  which  no  agree- 
ment binding  upon  the  whole  parish  shall  have  been  made 
and  confirmed  in  the  manner  pointed  out  by  the  previous 
sections.  And  the  87th  section  provides,  that  in  every 
case  in  which  the  commissioners  shall  intend  making  an 
award,  notice  thereof  shall  be  given  in  such  manner  as  to 
them  shall  seem  fit ;  and  after  the  expiration  of  twenty-one 
days  after  such  notice  shall  have  been  given,  the  <x)mmi8- 
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tain  the  clear  average  value  of  the  tithes  of  the  pariah. 

Then  the  44th  section  enacts^  "  that  if  any  modus  or  com- 
position real  or  prescriptive,  or  customary  payment,  shaU 
be  payable  instead  of  the  tithes  <^  any  of  the  lands  or  pro* 
duce  thereof  in  the  said  parish,  the  commissioners  or  assist* 
ant  commissioner  shall,  in  such  case,  estimate  the  amount 
of  such  modus,  composition,  or  payment  as  the  value  of 
the  tithes  payable  in  respect  of  such  lands  or  produce  re- 
spectively, and  shall  add  the  amount  thereof  to  the  value 
of  the  other  tithes  oi  the  parish  ascertained  as  aforesaid; 
and  shall  also  make  due  allowance  for  all  exemption  from 
or  non-liability  to  tithes  of  any  lands,  or  any  part  of  the 
produce  of  such  lands/' 

Then  comes  the  46th  section,  which  is  important.  It 
enacts,  ''that  if  any  suit  shall  be  pending  touching  the 
right  to  any  tithes,  or  if  there  shall  be  any  question  as  to 
the  existence  of  any  modxu  or  composition  real,  or  pre* 
scriptive  or  customary  payment,  or  any  claim  of  exemp- 
tion from  or  non-liability  under  any  circumstances  to  the 
payment  of  any  tithes  in  respect  oi  any  lands  or  any  kind 
of  produce,  or  touching  the  situation  or  boundary  of  any 
lands,  or  if  any  difference  shall  arise  whereby  the  making  </ 
any  such  award  by  the  commissionen  or  ametant  cofamif- 
eianer  shall  be  Mndered,  it  shall  be  lawful  for  the  oommis^ 
sioners  or  assistant  commissioner  to  appoint  a  time  and 
place,  in  or  near  the  parish,  for  hearing  and  determining 
the  same ;  and  the  decision  of  the  commissioners  and  as- 
sistant commissioner  shall  be  final  and  conclusive  on  all 
persons,  subject  to  the  provisions  hereinafter  contained.'' 
Here  a  difference  has  arisen  whereby  the  weiring  of  an 
award  by  the  commissioners  is  hindered,  and  therefore  it 
was  their  duty  to  appoint  a  time  and  place  to  hear  and 
determine  that  difference.  There  is  nothing  in  that  sec- 
tion to  prevent  a  party,  having  put  forward  a  claim  to  a 
particular  modus  which  turns  out  to  be  incorrectly  stated, 
from  afterwards  setting  up  another ;  or  to  shew  that  the 
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commisflioiien  are  to  bind  him  to  that  original  claim.  If  Ettek.  of  p.eM, 
a  party  is  dissatisfied  with  the  decision  of  the  commission-  ^^^* 
en  or  assistant  commissioner^  he  may^  by  the  46th  section^ 
appeal,  by  bringing  an  action  and  trying  the  matter  upon 
a  leigned  issue,  or  if  there  is  no  dispute  about  the  facts, 
die  commissioners  or  assistant  commissioner  are  em- 
powered to  state,  at  the  request  of  the  parties  dissatisfied, 
a  special  case  for  the  opinion  of  a  court  of  law ;  and  the 
clause  o(mcludes  with  a  proviso,  that  after  such  verdict 
given  and  not  set  aside  by  the  C!ourt,  or  after  such  deci- 
sion of  the  Court,  the  said  commissioners  or  assistant 
eommissioner  shall  be  bound  by  such  verdict  or  decision ; 
and  the  costs  of  every  such  action,  or  of  stating  such  case 
and  obtaining  a  decision  thereon,  shall  be  in  the  dis- 
ctetion  of  the  Court  in  or  by  which  the  same  shall  be 
decided,  &c. 

Tliere  is  nothing  in  the  46th  section  respecting  an 
award  to  be  made  by  the  assistant  commissioner,  but  if 
there  be  a  matter  of  difference  he  is  to  decide  it;  the  party 
however  is  at  liberty  to  attack  his  decision  before  any  of 
the  courts  of  law  in  Westminster  Hall.  It  is  not  like  the 
ease  of  an  arbitrator,  who  is  finally  to  award  upon  every 
matter  in  difference  between  the  parties. 

The  60th  section  provides,  that  as  soon  as  all  such  suits 
and  differences  shall  have  been  decided,  or,  if  none,  then 
as  so<m  as  the  commissioners  or  assistant  commissioner 
■hall  have  ascertained  the  total  value  of  all  the  tithes  of 
the  parish,  the  commissioners  or  assistant  commissioner 
•hall  firame  the  draft  of  an  award,  declaring  that  the  sum 
ascertained  shall  be  the  amount  of  the  rent-charge  to  be 
paid  in  respect  of  the  tithes  of  the  parish.  And  the  6l8t 
oiacts,  that  as  soon  as  the  said  draft  shall  have  been  made 
by  the  commissioners  or  assistant  commissioner,  they  or 
he  shall  deposit  a  copy  of  the  same,  and  of  any  special 
rep<nt  thereunto  annexed,  at  some  convenient  place  within 
the  parish,  for  the  inspection  of  all  persons  interested  in 
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the  said  copy  may  be  inspected ;  and  shall  also  in  tack 
notice  appoint  some  convenient  place  and  time  for  holding 
a  meeting  to  hear  objections  to  such  intended  award  by 
any  person  interested  therein ;  and  the  said  commissioners 
&c.  at  such  meeting  shall  hear  and  determine  any  objec- 
tion which  may  be  then  and  there  made  to  the  said  in- 
tended  award,  or  adjourn  the  further  hearing  thereof,  if 
they  or  he  shall  think  proper,  to  a  future  meeting ;  and 
may,  if  they  or  he  shall  see  occasion,  direct  any  farther 
valuation  of  the  lands  or  tithes :  and  then  it  provides, 
that  when  the  commissioners  or  assistant  commissioner 
shall  have  heard  and  determined  all  such  objections,  they 
shall  amend  the  draft  of  such  award  accordingly,  if  they 
shall  see  occasion.  Then  the  52nd  section  enacts,  that  as 
soon  as  the  commissioners  or  assistant  commissioner  shall 
have  made  such  amendments  in  the  draft  of  the  award, 
they  shall  cause  the  same  to  be  fairly  written,  and  shall 
sign  and  send  it  to  the  office  of  the  commissioners,  and  the 
commissioners  shall  satisfy  themselves  that  all  the  proceed- 
ings incident  to  the  making  of  such  award  have  been  duly 
performed  \  and  if  they  shall  think  the  award  ought  to  be 
confirmed,  shall  confirm  the  same  under  their  hands  and 
seal,  and  shall  add  to  the  award  the  date  of  such  confirma- 
tion, and  shall  publish  the  fact  of  such  confirmation,  and 
the  date  thereof,  in  the  parish,  in  such  manner  as  to  them 
shall  seem  fit ;  and  every  such  confirmed  award  shall  be 
binding  on  all  persons  interested  in  the  said  lands  or  tithes. 
The  decision  in  this  case,  therefore,  of  the  assistant  com- 
missioner, was  not  an  award,  but  merely  a  decision  inci- 
dental to  the  inquiry  upon  the  matter  submitted  to  him, 
viz.  whether  there  was  a  modus  of  6s.  Sd.  upon  this  farm ; 
and  he  has  decided  that  there  was  not.  That  was  a  decision 
upon  that  question,  but  nothing  else,  and  it  was  upon  that 
question  only  that  such  decision  was  binding.  There  is 
nothing  in  the  act  to  prevent  Mr.  Birch  from  setting  up 
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any  other  claim  hetote  the  commissioners.     [Lord  Abtn-  Bteh.  qf  puat, 
ger,  C.  B, — ^If  a  bill  were  filed  for  the  tithes  in  kind,  and    ^  ^^'   . 
the  party  set  np  a  modus  of  6s.  Sd.,  and  the  decree  of  the      Barker 
Court  of  Equity  was  against  that  particular  modus,  that    Tub  Titrb 
would  not  be  a  bar  to  the  party  subsequently  setting  up 
a  modus  of  6«.]      The  decision  of  the  commissioners  or 
assistant  commissioner  is  to  be  final  and  conclusive  upon 
the  matter  in  difference  before  them,  but  upon  that  only. 
If  any  other  difference  afterwards  arises  which  shall  hinder 
the  making  of  the  award,  the  commissioners  are  to  examine 
the  documents  touching  the  claim,  and  to  appoint  a  time 
for  hearing  and  determining  it.     If  a  bond  fide  claim  is 
made,  and  a  real  matter  in  difference  arises,  there  is  no- 
thing in  the  act  to  prevent  their  adjudicating  upon  it  at 
any  time  before  they  make  their  final  award. 

So  also  with  respect  to  the  apportionment.  The  commis* 
sioners  having  found  what  the  value  of  the  tithes  payable 
in  any  particular  pariBh  is,  it  is  then  to  be  apportioned 
upon  the  lands  of  the  parish,  but  that  apportionment  is 
not  to  take  place  until  after  the  commissioners  have  con- 
firmed the  award.  The  63rd  section  enacts,  that  as  soon 
as  the  commissioners  shall  have  confirmed  any  such  award, 
the  commissioners  or  some  assistant  commissioner  shall 
call  a  parochial  meeting  of  the  owners  of  land,  subject  to 
tithes  in  the  said  parish,  for  the  purpose  of  choosing  va- 
luers to  apportion  the  amount  so  awarded  among  the 
lands  of  the  parish.  And  by  the  54th  section,  if  upon  the 
expiration  of  six  calendar  months  after  the  day  of  the  date 
of  the  confirmation  of  any  agreement  or  award  no  valuer 
or  valuers  shall  have  been  appointed,  or  the  apportionment 
by  such  valuers  or  valuer  shall  not  have  been  made  and 
sent  to  the  office  of  the  commissioners  as  thereinafter 
provided,  it  shall  be  lawftd  for  the  commissioners  or  some 
assistant  commissioner  to  apportion  the  rent-charge  pre- 
viously agreed  or  awarded  to  be  paid,  among  the  lands  of 
the  said  parish,  having  regard  to  the  average  titheable 
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Bteh,  of  PfeM,  produce  and  productive  quality  of  the  taid  landty  accord- 
^  ^  '  .  ing  to  the  discretion  and  judgment  of  the  commianonera 
Baekbr  or  assistant  commissioner,  but  subject  to  the  profisioiia 
The  Tithe  thereinafter  contained,  and  so  that  the  several  lands  may 
have  the  full  benefit  in  each  case  of  every  modus,  compo- 
sition real,  prescriptive  and  customary  payment,  and  of 
every  exemption  from  or  non-liability  to  tithes  relating  to 
the  said  lands  respectively,  and  having  r^ard  to  die 
several  tithes  to  which  the  said  lands  are  severally  fiabk. 
So  that  the  intention  of  the  legislature  is,  that  the 
amount  of  the  rent-charge  payable  by  the  whole  paxish 
shall  depend  upon  whether  the  lands  are  or  are  not  eo* 
vered  by  a  modxu  or  composition;  and  then,  in  apportion^ 
ing  the  rent-charge,  to  make  up  the  gross  amount,  among 
the  lands  of  the  several  tithe-payers,  they  are  to  pay  the 
rent-charge  so  assessed  only  in  respect  of  land  liaUe  to 
pay  tithe  in  kind. 

The  66th  section  points  out  the  form  of  the  appcNrtion* 
ment;  the  69th  provides  that,  for  the  purpose  of  mak* 
ing  any  such  apportionment,  as  well  as  for  the  purpose  of 
making  any  award,  the  commissioners  and  assistant  com- 
missioner may  employ  land  surveyors  and  tithe  valuers; 
and  the  60th  provides,  that  the  draft  of  the  apportionment 
shall  be  signed  by  the  person  making  it,  and  sent  to  the 
commissioners.  Then  the  61st  enacts,  that  as  soon  as  sndi 
draft  shall  have  been  sent  to  the  commissioners,  they  shall 
cause  a  copy  of  it  to  be  deposited  at  some  convenient  plaoe 
in  the  parish  for  the  inspection  of  persons  interested  in 
the  lands  or  tithes,  and  shall  give  notice  where  the  said 
copy  may  be  inspected,  and  also  in  such  notice  appoint 
some  convenient  place  and  time  for  holding  a  meeting  to 
hear  objections  to  the  intended  apportionment  by  any 
person  interested  therein,  and  the  commissioners  cnr  assist- 
ant commissioner  at  such  meetings  shall  hear  and  deter- 
mine any  objections  which  may  be  made,  or  acyoum  the 
further  hearing  to  a  future  meeting,  and  may  direct  a  for- 
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tfaer  raluatioiij  fte.;  and  when  the  said  commiasionera  or  Batch,  of  Pi 
assistant  commissioner  shall  hare  heard  and  determined  ^  ^^^* 
all  such  objections^  thejr  are  required  to  cause  such  appor- 
tionment to  be  amended,  if  they  shall  see  occasion.  Then, 
by  section  63,  after  such  proceedings  shall  have  been  had, 
and  all  such  objections  shall  have  been  finally  disposed  o^ 
tiie  commissioners  or  assistant  commissioner  shall  cause  the 
instrument  of  apportionment  to  be  engrossed  on  parchment, 
and  shall  annex  the  map  or  plan  thereunto  belonging  to  the 
engrossed  instrument  of  iq[>portionment,  and  shall  sign  the 
instrument  and  map,  and  shall  send  both  to  the  office  of 
the  ocmmussioners,  and  if  the  commissioners  shall  approve 
the  apportionment,  they  shall  confirm  the  instrument  of 
apportionment  under  their  hands  and  seal,  and  shall  add 
thereunto  tilie  date  of  sudi  confirmation.  Then  the  66th 
section  enacta, — ''  that  no  confirmed  agreement,  award, 
or  apportionment,  shall  be  impeached  after  the  confirma- 
tion tiiereof,  by  reason  of  any  mistake  or  informality 
therein,  or  in  any  proceeding  relating  thereunto.'^  There- 
fyjte,  in  the  first  place,  previous  to  the  making  of  the  award 
by  which  a  rent-«harge  is  to  be  fijted  upon  the  parish  ge- 
neralfy,  the  commissioners  have  full  power  to  decide  upon 
any  bon&  fide  claim  brought  before  them,  and  to  inquire 
into  any  bon&  fide  difference  relating  to  that  claim ;  and 
they  are  to  satisfy  themselves  what  the  sum  really  is  that 
is  to  be  paid  by  the  parish  before  they  make  their  award, 
which  is  to  be  binding  upon  all  persons  whatever.  There 
are  two  clauses,  the  73rd  and  74th,  which  give  power  to 
the  comimssioners  to  direct  the  costs  of  proceedings  before 
them  in  relation  to  any  matter  in  difference  to  be  paid  in 
any  proportion  they  shall  think  reasonable ;  so  that  it  is 
not  likely  that  any  person  would  bring  forward  a  claim 
vexatiously  or  for  the  purpose  of  annoyance. 

Sudi  being  the  provisions  and  such  the  manifest  intent  of 
the  act  of  Parliament,  the  C!ourt  will  not  interfere  by  prohi- 
bition.   The  act  having  imposed  upon  the  Tithe  Commis- 
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^  ^      ^     they  were  proceeding  in  the  best  way  they  could  for  the  pur- 
Baiui      pose  of  satisfying  themselves  how  the  award  ought  justly 

Tub  Titbb     to  be  made^  and  there  is  nothing  in  the  act  to  preclude 
^"bm '^""    them  from  taking  the  steps  they  have  taken  to  satisfy 
themselves  of  the  justice  of  this  claim. 

There  is  another  point  raised  upon  the  pleadings,  with 
respect  to  the  pendency  of  the  feigned  issue,  which  was  set 
down  for  trial  at  the  Spring  Assizes,  then  ordered  to  stand 
over  to  the  Summer  Assizes,  but  was  not  then  tried,  and 
is  still  undetermined.  By  section  46,  the  parties  are  bound 
to  try  within  a  Umited  time,  unless  the  Court  or  a  Judge  shall 
extend  the  time  for  going  to  trial;  and  the  learned  Judge 
having  made  an  order  that  this  issue  should  stand  over  till 
the  Summer  Assizes,  unless  another  order  be  made  that  it 
shall  be  continued,  it  cannot  be  proceeded  with,  the  time 
having  gone  by  in  which  the  plaintiff  was  allowed  to  tiy  it. 
But  the  Court  may  impose  a  condition  that  the  issue  should 
not  be  any  further  proceeded  with.  That  issue,  however, 
does  not  relate  to  this  question  but  to  another,  namdy, 
whether  a  modus  of  6s.  Sd,  is  payable  in  lieu  of  tithes. 
The  question  here  is,  whether  a  modus  of  6».  is  payable, 
which  is  a  different  question  from  that  which  the  assistant 
commissioner  has  decided  upon;  that  is  a  matter  within 
the  jurisdiction  of  the  Tithe  Commissioners,  and  it  is  their 
duty  to  hear  and  investigate  that  claim  before  making 
their  final  award. 

Kelly  appeared  in  support  of  the  demurrer  by  the  de- 
fendant Wyrley  Birch. 

The  Attomey-General,  contra. — The  writ  of  prohibition 
ought  to  issue.  There  are,  under  this  act  of  Parliamenti 
several  matters  which  are  to  be  disposed  of  as  preliminaries, 
which  when  disposed  of  are  final.  The  question  of  modus 
or  no  modus  is  one  of  them ;  and  the  commissioners  having 
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decided  this  question^  they  are  as  much  bound  by  it  as  if  ExcH,  of  pitag, 
they  had  made  their  final  award.  But  even  if  they  could  ^^^• 
hare  such  power  under  the  act  as  is  contended  for  on  the 
other  side^  they  cannot  exercise  it  pending  another  claim 
not  yet  disposed  of.  By  the  44th  section  of  the  act  it  is 
provided,  ''  that  if  it  shaU  appear  to  the  commissioners  or 
assistant  commissioner,  that  any  question  concerning  any 
modus  or  composition  real  fee.,  relating  to  the  lands  in  ques- 
tion shall  have  been  decided  by  competent  authority  before 
the  making  of  the  said  award,  the  commissioners  or  assist- 
ant commissioner  shall  act  on  the  principle  established  by 
sach  decision,  and  shall  make  their  award  as  if  such  deci- 
sion had  been  made  at  the  beginning  of  the  said  period  of 
seven  years''  mentioned  in  the  act.  Now  suppose  there 
had  been  a  suit  by  the  plaintiff  for  tithes  in  kind,  and  the 
defiendant  Birch  had  set  up  a  modus  of  6».  8if.,  and  there 
had  been  an  issue  thereon,  and  subsequently  a  decree  by  a 
Court  of  Equity  that  the  rector  was  entitled  to  the  tithes  in 
kind,  and  that  that  decree  had  been  made  at  the  beginning 
of  the  seven  years  mentioned  in  the  act ;  would  not  the  com- 
missioners be  bound  to  act  upon  the  principle  of  such  de- 
cision? [Lord  Abinffer,  C.  B. — ^When  the  decision  of  a 
Court  of  Equity  overrules  a  specific  modus,  it  necessarily 
involves  a  decree  for  the  party  to  account  for  the  tithes  in 
kind ;  but  it  is  not  a  final  decree  that  tithes  in  kind  are 
due ;  it  is  only  a  decree  that  prevents  that  particular  mo- 
dus being  set  up ;  it  does  not  prevent  a  party  firom  set- 
ting up  another  modus.]  The  commissioners  are  to  act 
upon  the  principle  established  by  the  decision  made  by  a 
court  of  competent  authority.  [Lord  Abinger,  C.  B. — And 
if  the  decision  is  in  favour  of  the  modus,  they  are  bound  by 
it,  because  that  would  be  conclusive  against  the  claim  for 
tithes  in  kind ;  but  if  the  decision  is  against  the  modus, 
another  might  be  set  up.]  It  would  depend  upon  the  form 
of  the  decree,  whether  it  would  bind  the  right.  [He  cited 
Bacon's  Abr.,  Tit. "  Suits  in  Equity  for  Tithes,"  vol.  8,  p.  83, 
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Exeh.  rf  PieoM,  7th  edit]     If  a  defendant  sets  mp  a  particnkr  modus,  and 

an  iasne  k  directed,  which  is  found  against  him,  and  a 
decree  is  made,  whether  that  binds  the  right  permanently 
or  not  in  equity,  it  would  bind  the  right  for  the  purpose 
of  this  clause,  which  says  '^  they  shall  act  upon  the  pii»* 
ciple  of  that  decision/'  [Lord  Abinger,  C.  B. — That  ii^ 
that  they  shall  act  as  if  there  were  no  sndi  modus  as  the 
particular  modus  decided  against.  It  does  not  say  thai  an- 
other modus  might  not  be  established.]  The  object  Was  to 
put  an  end  to  litigation  upon  these  subjects.  Tbea  the4Adi 
section  provides,  that  if  any  suit  shall  be  pending  touch- 
ing the  right  to  any  tithes,  or  if  there  be  any  question  as 
to  the  existence  of  any  modus  fee.,  or  if  any  diflbrenes 
shall  arise  whereby  the  making  of  any  award  shall  be  hin- 
dered, it  shall  be  lawful  for  the  commissioners  or  assistant 
commissioner  to  appoint  a  time  and  place  for  hearing  akid 
determining  the  same,  and  the  decision  of  the  oommissioii- 
ers  or  assistant  commissioner  shall  be  final  and  condittR?^ 
''  subject  to  the  provisions  hereinafter  contained/'  It  is 
manifest  that  those  provisions  are,  an  appeal  to  a  jury  by 
an  issue  or  an  aj^peal  to  the  Court  by  a  case,  which  aie 
mentioned  in  the  following  section.  The  first  is  the  ^ipeal 
by  an  issue  at  law.  Now,  it  is  said  that  this  issue  has  been 
dropped ;  but  that  is  not  so,  for  although  the  parties  are 
bound  to  proceed  within  a  certain  time,  yet  if  the  Judge 
finds  it  impossible  to  try  it,  he  may  postpone  it  to  some  fb- 
ture  time.  The  other  branchof  the  appeal  is  taking  the  opin- 
ion of  a  court  of  law  upon  a  case ;  and  there  is  a  provision 
that  the  proceedings  are  not  to  abate  by  the  death  of  tiii^ 
parties,  but  may  still  be  carried  on.  On  the  construction  of 
the  50th  &  5 1st  sections,  it  is  insisted  on  the  other  side,  tliat 
up  to  the  time  that  the  award  is  made,  and  certainly  on  the 
occasions  where  the  commissioners  meet  to  hear  objections, 
a  party  having  previously  set  up  one  modus  might  still  coma 
fi>rward  and  set  up  a  dilBferent  one :  but  that  is  not  so.  That 
is  an  objection  which  the  legislature  did  not  intend  ahonkl 
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sections,  that  it  would  not  be  competent  to  a  party  then  for 
the  first  time  to  daim  an  exemption  from  tithes.  He  cannot 
then  dispute  the  basn  and  the  principle  of  the  award;  all 
he  can  then  bring  under  the  review  of  the  commissioners 
are  the  details  or  matters  of  arrangement  as  to  value.  He 
ooold  not  then  for  the  first  time  object  to  the  award  be- 
cauM^  since  the  former  meetings  under  the  act,  he  had 
discovered  that  he  could  set  up  a  modus  with  every  pro- 
spect of  success.  The  commissioners,  under  the  61st  sec- 
tion, have  power  to  make  a  fresh  valuation  if  they  think 
fit;  but  they  have  no  power  under  that  section  to  grant  an 
iarae  or  to  direct  a  case  for  the  opinion  of  the  Court.  All 
those  powers  are  gone.  If  a  person  has  not  set  up  amodus 
before,  it  is  then  too  late.  If  a  party  had  a  doubtful  case, 
he  should  set  it  up  in  the  alternative,  and  not  set  up  first 
one  modus,  without  suggesting  that  there  was  any  other. 
The  proceedings  mentioned  in  the  50th  &  5l8t  sections  are 
not  to  take  place  ''  until  all  such  suits  and  differences  shall 
have  been  decided.''  As  soon  as  all  those  suits  and  differ- 
enees  shall  have  been  decided,  the  commissioners  are  to 
make  the  draft  (tf  the  award,  and  then  to  hear  the  objections. 
It  is  clear,  therefore,  that  the  objections  which  they  are  then 
to  hear  are  objections  which  do  not  relate  to  those  suits  or 
differences.  [Lord  Abinger,  C.  B. — ^In  this  case  they  have 
not  made  any  draft  of  an  award.]  Although  they  have  not 
made  the  draft  of  an  award,  the  parties  were  before  the  com- 
missioners for  the  purpose  of  stating  what  were  the  differ- 
ences, and  what  were  the  questions  to  be  decided.  Any 
questions  or  differences  which  are  not  then  stated,  are  not 
impediments  to  the  making  of  the  award,  within  the  mean- 
ing of  the  act,  and  it  is  too  late  afterwards  to  set  them  up. 
The  4Btii  section,  when  it  says  that ''  it  ihatt  be  lawful  for 
die  eomndssioners  to  hear  and  determine  the  same,''  is 
imperative,  those  words  being  applied  to  the  discharge  of 
a  public  duty;  and  if  the  Court  decide  that  they  may  enter- 
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Exeh.  of  PI0OS,  tain  another  claim  afterwards  set  up,  they  will  be  compella- 
.  ^  ^  ble  by  mandamns  to  do  so ;  the  result  of  which  might  be. 
Barker  that  the^  might  go  on  ad  infinitum.  If  the  commissioners 
The  Tithe  have  the  right  to  hear,  the  parties  have  a  right  to  be  heard; 
^^^BRi!'^""  and  if  the  commissioners  had  refused  to  hear  Mr.  Birch, 
he  might  have  applied  to  the  Court  of  Queen's  Bench  to 
compel  them.  But  that  cannot  be  the  intention  of  the 
act ;  while,  on  the  other  hand,  it  cannot  be  in  the  option 
of  the  commissioners  whether  a  second  claim  such  as  this 
shall  be  set  up  or  not.  [^Rolfe,  B. — ^The  party  can  have 
no  interest  in  multiplying  suits  and  trying  questions, 
when  he  will  have  to  pay  the  costs.]  Many  instances 
have  occurred  where  that  has  been  done,  when  a  party 
may  have  taken  a  strong  view  of  the  merits  of  his  own  case. 
There  could  be  no  hardship  in  calling  upon  a  person  who 
disputes  the  title  to  tithes,  to  say  in  the  first  instance  on 
what  ground  he  makes  his  claim.  [Lord  Abinger,  C.  B. — 
It  has  very  often  happened  that  persons  claiming  exempt- 
ion from  the  payment  of  tithes  in  kind,  have  found  great 
difficulty  in  so  shaping  the  pleadings  as  to  accommodate 
them  to  the  proof,  and  nothing  is  more  common  than  for 
such  matters  to  go  through  one  or  more  ordeals  of  litiga- 
tion before  the  real  and  precise  modus  is  pleaded.  The 
act  of  Parliament  has  substituted  a  new  tribunal  for  set* 
tling  these  questions,  and  has  given  to  that  tribunal,  with 
some  modification,  the  same  powers  as  the  Courts  had 
before.  It  is  not  to  be  presumed,  unless  there  are  strong 
words  to  induce  us  to  come  to  that  conclusion,  that  the 
act  meant  to  preclude  a  party  from  litigating  a  bon&  fide 
claim  by  a  bar  of  this  sort.  If  the  act  had  intended  to 
confine  the  party  to  the  claim  stated  in  the  first  instance, 
I  should  have  expected  to  find  words  expressive  of  that  in- 
tention,— ^as  '*  that  if  a  party  shall  make  a  claim  for  a  modus 
in  a  particular  way,  he  shall  not  be  allowed  to  make  it  in 
any  other.'']  The  words  used  in  the  commencement  of 
the  45th  section,  ''  if  any  suit  shall  be  pending  touching 
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the  right  to  any  tithes/'  mean  any  suit  pending  at  the  Exeh.  of  puat. 
time  the  commissioners  enter  upon  the  investigation^  and  ' 

if  any  suit  were  brought  afterwards^  it  clearly  would  not 
be  within  the  clause^  because  the  suit  must  be  pending  in 
order  that  the  commissioners  may  deal  with  it.  It  ex- 
cludes future  suits  as  effectually  as  if  they  had  been  in 
terms  excluded.  The  same  meaning  is  applicable  to  the 
words  which  follow — ''if  there  shall  be  any  question  as  to 
the  existence  of  any  modus.''  There  was  no  question  as  to 
the  existence  of  a  68.  modus^  and  the  commissioners  are  as 
incompetent  to  entertain  that  question  as  to  entertain  the 
subject  of  a  new  suit :  both  rest  on  the  same  foundation. 
If  the  case  was  doubtful  as  to  what  the  exact  modus  was^ 
which  the  parties  must  know,  they  might  have  brought 
any  number  of  moduses  before  the  commissioner,  so  as  to 
have  his  decision  upon  the  question,  subject  to  their  right 
to  try  by  an  issue  at  law  all  the  questions  that  might  be 
necessary :  but  when  the  party  has  finished  his  claim,  and 
has  stated  all  the  questions  which  he  alleges  to  exist,  and 
has  obtained  the  issue,  he  cannot  afterwards  apply  to  the 
commissioners  to  entertain  another  question,  in  order  that 
another  isroe  may  be  directed. 

'  But  in  this  case  there  is  a  suit  now  pending,  in  which 
the  party  claims  a  modus  of  68.  Sd.;  and  before  that  suit 
is  terminated,  even  assuming  that,  under  other  circum- 
stances, he  might  set  up  another  claim,  he  cannot  now  do 
so.  That  question  must  be  disposed  of  first.  It  is  said  that 
other  suit  is  terminated,  but  there  is  nothing  on  this  re- 
cord to  shew  that  it  is,  and  the  Court  cannot  know  any- 
thing on  this  demurrer  except  from  the  statement  on  the 
record.  The  Court  would  not  allow  two  issues  to  be  going 
on  simultaneously  to  try  two  diflferent  questions  of  modus, 
both  of  which  cannot  be  right.  Two  counts  on  diflferent 
claims  of  modus  might  be  put  upon  the  same  record,  be- 
cause the  jury  could  not  find  both.    But  in  this  case,  until 
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go  on  with  another.  K  anything  has  oceorred  to  make  it 
desirable  to  alter  the  issue,  an  application  should  be  made 
to  the  Court  for  that  purpose. 
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The  Solicitor-General,  in  reply,  was  directed  to  confine 
himself  to  the  question,  whether  the  commissioners  could 
entertain  a  new  claim  before  the  other  was  disposed  oL 
[Parke,  B. — There  is  nothing  in  the  act  which  says  that 
the  commissioners  shall  have  a  discretion, — they  must 
either  receive  one  claim  and  dispose  of  it,  or  every  claim 
that  is  made.]  There  is  a  power  in  that  as  in  other  courtSj 
to  say  when  they  will  investigate  the  matter.  There  is 
nothing  in  the  act  to  prevent  the  commissioners  from  say- 
ing that  they  will  not  adjudicate  upon  a  second  claim  before 
the  first  is  determined.  They  have  a  certain  discretian 
over  the  proceedings, — ^they  are  by  the  act  to  appoint  a 
time  to  hear  and  determine  any  question  in  differeiice, — and 
they  may  so  direct  their  proceedings  that  one  claim  shall 
not  clash  with  another.  It  is  said  that  inconvenience  may 
arise  from  having  a  number  of  different  issues  to  try  the 
different  moduses;  but  that  is  not  likely  to  occur,  and  even 
if  it  should,  that  cannot  deprive  the  Court  of  jurisdictien. 
The  pendency  of  a  suit  cannot  take  away  the  jurisdiction 
of  the  Court;  for  suppose  a  claim  is  made,  and  the  oom- 
missioners  decide  against  it,  then  another  claim  for  a  dif- 
ferent modus  is  made,  which  the  commissioners  are  booAd 
to  receive,  and  after  that  the  party  appeals  against  the  fixvt 
decision;  that  could  not  deprive  the  Court  of  jurisdiction 
until  after  the  appeal  had  been  decided.  The  Court  cannot 
be  ousted  temporarily  of  its  jurisdiction.  K  it  eeuld^  the 
consequence  would  be,  that  the  Superior  Courts  might  iiaiie 
a  prohibition  to  deprive  the  Court  below  of  its  jurisdictioii 
whilst  the  appeal  was  being  decided,  and  the  day  after  it  was 
terminated,  that  Court  might  go  on  as  it  did  before.    Th^t 
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shews  tliat  there  cannot  be  a  temporary  want  of  jurisdic-  Exeh,  of  PUat, 
tion  arising  from  the  appeal.     But  in  this  case  the  other    ^   ^  *  . 
suit  is  at  an  end  by  effluxion  of  time ;  the  suit  terminates      Barker 
at  the  end  of  the  second  Assizes^  if  it  is  not  continued  by  a    thb  Tithe 
judge's  order.    [jRo^e,  B. — Must  we  not  proceed  as  if  this 
case  were  argued  on  the  27th  of  May  last^  when  the  declara- 
tion was  filed  ?]    Not  in  a  case  of  prohibition.    The  Court 
must  be  satisfied  that  the  inferior  Court  is  exceeding  its  ju- 
risdiction.   It  does  not  follow^  that  because  the  suit  was 
pending  when  the  declaration  was  filed^  it  is  pending  now. 
The  inference  is  that  it  is  not ;  because  by  the  provisions 
of  the  act  it  could  not  be  kept  alive  except  by  the  autho- 
rity of  a  judge. 

Lord  Abingek,  C.  B. — ^If  this  question  were  to  be  con- 
sidered on  the  mere  ordinary  principles  of  justice  and 
equity^  nobody,  I  apprehend,  could  doubt  that  a  man  who 
made  one  claim  which  turned  out  to  be  imperfect,  ought 
not  to  be  precluded  from  making  another  of  a  different  sort, 
in  the  same  mfumer  as  he  might  have  done  before  the  act. 
^ere  is  no  doubt  that  a  man  might  formerly  have  set  up,  in 
opposition  to  a  claim  of  tithe  in  kind,  a  modus,  and  if  that 
were  decreed  against  him,  he  might  set  up  in  another  suit 
another  modus.  From  my  own  experience,  I  know  there  is 
often  very  great  difficulty,  and  much  nicety  is  required  in 
stating  a  modus  correctly.  I  have  known  instances  where 
there  has  been  litigation  for  above  a  hundred  years  upon 
the  subject  of  a  modus  in  a  particular  parish,  which  the 
party  has  not  been  able  to  set  out  in  such  a  manner  as  to 
make  the  evidence  precisely  support  it,  until  very  consider- 
able litigation  has  taken  place,  and  investigations  and  de- 
ciaioiis  in  courts  of  justice  have  been  repeatedly  had.  The 
legislature  intended  to  put  an  end  to  all  controversy  about 
tithes,  by  providing  a  summary  and  conclusive  jurisdiction, 
and  to  give  to  that  jurisdiction  the  same  powers  to  decide 
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Sxek.  of  PUat,  litigated  questions  which  courts  of  law  had  before.  Would 
^^^*  not  one  suppose  that  they  would  make  some  provision  that 
a  party  should  not  be  barred  by  the  mere  form  of  a  daim 
in  the  first  instance^  when  he  had  a  substantial  claim  be- 
hind ?  Would  it  not  be  reasonable  that  the  commissioners 
should  have  power  to  adjudicate  upon  a  bonfi  fide  claim^  if 
the  party  had  one  ?  If  so^  we  ought  to  construe  the  act  of 
iParliament  in  the  way  we  should  suppose  it  was  intended 
to  operate^  if  the  words  will  allow  it ;  if  the  words  bind  us 
to  do  an  act  of  injustice^  we  are  bound  by  those  words ;  but 
we  must  be  fully  satisfied  there  are  such  words^  before  we 
put  such  a  severe  construction  upon  the  act. 

Now  what  are  the  words  of  the  clause  in  question  ?r— 
"  That  if  any  suit  shall  be  pending  touching  the  right  to 
any  tithes,  or  if  there  shall  be  any  question  as  to  the  exist- 
ence of  any  modus  or  composition  real,  or  prescriptive  or 
customary  payment,  or  any  claim  of  exemption  from,  or 
non-liability,  under  any  circumstances,  to  the  payment  of 
any  tithes  in  respect  of  any  lands  or  any  kind  of  produce, 
or  touching  the  situation  or  boundary  of  any  lands,  or  if 
any  difference  shaU  arise  whereby  the  making  of  any  such 
award  by  the  commissioners  or  assistant  oommissionen 
shall  be  hindered,  it  shall  be  lawful  for  the  commissioners 
or  assistant  commissioner  to  appoint  a  time  and  place  in 
or  near  the  parish,  for  hearing  and  determining  the  same/' 
Now  suppose  that  a  suit  was,  at  the  time  of  the  passing  of 
the  act  of  Parliament,  depending,  in  which  a  particular 
modus  was  put  in  issue,  but  was  not  decided;  the  commis- 
sioners would,  by  this  clause,  have  precisely  the  same  power 
to  determine  that  suit,  as  the  Court  would  in  which  the  suit 
was  instituted.  Then  if  they  take  the  determination  upon 
themselves,  and  decide  against  the  modus,  would  it  not  be 
most  unjust  to  say  that  the  party,  notwithstanding  tliat 
determination,  should  not  have  the  same  power  before  them 
as  he  would  have  before  the  Court  of  Chancery  or  the  Court 
of  Exchequer,  to  set  up  another  modus  ?    And  where  is 
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the  differ^ce  between  the  two  cases?  In  the  case  before  Bxeh.  rf  pieat, 
ns,  we  may  say  the  suit  is  brought  before  the  commission, 
ers,  and  that  they  have  determined  it;  and  we  look  no  fur- 
ther than  that.  The  same  party  says^  I  now  claim  another 
modus: — ^may  that  not  come  under  these  words — "  If  any 
difference  shall  arise  whereby  the  making  of  any  such 
award  by  the  commissioners^  or  assistant  commissioners^ 
shall  be  hindered^  it  shall  be  lawful,  &c/'  ?  That  means, 
if  any  difference  shall  arise  before  they  have  made  their 
award,  which,  in  their  judgment,  hinders  their  making  a 
satisfSactory  and  just  award.  The  act  of  Parliament  has 
not  defined  the  difference;  but  it  must  be  such  a  differ- 
ence  as  in  their  judgment,  as  reasonable  men,  would 
hinder  them  from  making  a  just  award.  Then  if,  at  any 
time  before  they  can  make  a  proper  award,  a  difference 
has  arisen  which  induces  them  to  think  they  cannot  make 
a  satisfactory  award  without  adjusting  it,  they  are  bound 
to  appoint  a  time  to  hear  it.  It  appears  to  me  that  there 
is  no  limitation  in  point  of  time,  except  the  limitation  of 
that  period  which,  though  not  defined  by  time,  is  defined 
by  circumstances; — ^when  they  have  adjusted  aU  differences, 
and  when  they  have  actually  made  their  award  in  writing. 
Even  then,  it  is  still  not  binding  and  final  in  certain  cases 
which  are  provided  for,  and  as  to  which  they  have  still  a 
power  of  hearing  and  determining,  before  the  award  is  made 
upon  parchment,  and  deposited  in  the  proper  custody.  But 
during  the  time  the  award  is  making,  if  any  difference  oc- 
curs which  induces  them  to  think  they  cannot  satisfactorily 
adjust  it  without  hearing  it,  it  appears  to  me  that  they 
have  the  power  of  doing  so,  and  ought  to  do  so.  Now  here 
is  a  question  between  the  rector  and  an  owner  of  land  as  to 
a  modus.  The  latter  has  claimed  one  modus — that  has  been 
decided  against  him.  He  now  claims  another,  before  the 
conunissioners  have  made  their  award,  and  they  apprehend 
that  they  cannot  make  a  satisfactory  award  without  deter- 
mining the  second  claim.   That  is  what  they  propose  to  do. 
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Exeh.  of  PUat,  and  I  think  they  have  jurisdiction  to  do  it;  and  unless  we 

^    ^^^*  ^    find  in  the  act  of  Parliament  some  precise  words  to  pie- 

Barkbr       dude  their  exercising  that  jurisdiction^  we  ought  to  en* 

The  Tithb     deavour  to  find  words  to  give  it  to  them^  in  order  to  do 

^"■Rt**^'*"  justice  to  the  parties.    For  these  reasons^  it  appears  to  me 

that  there  is  no  ground  for  this  prohibition* 

Pabke,  B. — ^When  this  matter  was  before  the  Court  in 
the  first  instance^  upon  the  application  for  the  rule  for  a 
prohibition,  and  afterwards  on  shewing  cause  (a),  I  em^ 
tainly  entertained  doubts  whether  the  commissioners  had 
any  jurisdiction  to  entertain  a  second  application  for 
the  purpose  of  trying  a  second  question  of  modus  for  the 
same  land;  and  I  believe  those  doubts  were  felt,  and 
perhaps  still  more  strongly,  by  other  members  of  the 
Court;  which  made  it  proper  and  desirable  that  the  case 
should  be  brought  forward  in  a  shape  in  which  it  might  be 
taken  before  a  Court  of  Error. 

After  the  argument  that  has  now  taken  places  I  am  sa- 
tisfied that  those  doubts  ought  not  to  have  been  enter* 
tained.  I  think,  upon  the  true  construction  of  this  dsoae 
of  the  act  of  Parliament,  there  is  nothing  to  prevent  the 
commissioners  from  entertaining  a  new  claim  of  modus 
until  they  have  made  their  final  award,  when,  by  the  ex- 
press terms  of  the  act  of  Parliament,  and  not  till  theUi 
their  jurisdiction  ceases.  They  are  bound  to  inquire  what 
is  the  proper  sum  to  be  paid  by  the  entire  parish  by  way 
of  commutation,  and  by  the  66th  section,  that  awasdi 
even  though  there  should  be  any  mistake  or  informality  in 
it,  is  still  made  binding;  but,  according  to  the  provisions 
of  the  statute,  there  is  nothing  else  which  necesaacily 
makes  the  act  of  the  commissioners  final  and  binding  finr 
all  purposes. 

The  question  turns  upon  the  interpretation  of  the  46tb 

(a)  In  HUary  Tenn,  1841. 
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sectioii ;  and  it  seems  to  me,  according  to  the  ordinary  Eieh,  of  piea», 
grammatical  construction  of  that  section,  it  has  not  the  ef-  .  ^^^'  . 
feet  of  concluding  the  question  whether  any  modus  existed  Barker 
upon  these  lands,  but  only  of  concluding  the  question  as  to  the  tithk 
each  particular  modus.  The  words  of  the  section  are — ''  If 
any  suit  shall  be  pending  touching  the  right  to  any  tithes, 
or  if  there  shall  be  any  question  as  to  the  existence  of  any 
modus  or  composition  real,  or  prescriptive  or  customary 
payment,  or  any  claim  of  exemption  from,  or  non-liability 
under  any  circumstances  to,  the  payment  of  any  tithes  in 
respect  of  any  lands,  or  any  kind  of  produce,  or  touching 
the  situation  or  boundary  of  any  lands,  or  if  any  difference 
shall  arise  whereby  the  making  of  any  such  award  by  the 
commissioners  or  assistant  commissioner  shall  be  hinder- 
ed :" — ^That  I  interpret  to  mean,  if  any  question  shall  arise 
before  the  making  of  the  final  award  (which  I  think  is  to 
be  condusive),  then  the  commissioners  are  to  put  that  ques» 
tion  in  a  course  of  inquiry,  and  it  is  to  be  decided  by  the 
commissioners  or  the  assistant  commissioner,  and  the  de- 
cision of  the  commissioners  is  to  be  ''  final  and  conclusive 
on  all  persons,  subject  to  the  provisions  hereinafter  con- 
tained/' but  it  is  to  be  final  and  conclusive  only  as  to  the 
question  so  submitted  to  the  assistant  conunissioner.  Now 
according  to  the  ordinary  meaning  of  these  words,  if  it 
should  happen  that  any  question  as  to  modus,  or  any  ques- 
tion as  to  boundaries,  should  arise  before  the  making  of 
the  award,  the  commissioner  shall  have  power  to  determine 
it :  and  according  to  the  ordinary  construction  of  the  words 
so  we  ought  to  decide,  unless  it  lead  to  some  manifest  re- 
pugnance to  the  intention  of  the  legislature,  or  some  in- 
congruity to  be  collected  from  other  sections  of  the  act. 
But  this  view  of  the  case  is  certainly  consistent  with  strict 
justice  on  the  one  hand ;  and  on  the  other,  the  only  con- 
sequence is,  that  there  might  be  some  possible  though  not 
probable,  inconvenience  in  a  person  bringing  forward  first 
one  description  of  modus  and  then  another;  that,  however^ 
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j&rcA.  0/  Pleas,  is.not  likdv  to  happen,  because  if  it  does,  there  is  a  power 
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'  ^    in  the  commissioners  to  mulct  the  party  bringing  forward 

Barker      such  daims  in  the  payment  of  costs ;  but  on  the  other  hand^ 
The  Tithe    if  the  modus  be  shut  out  for  ever,  the  greatest  possible  in* 
justice  would  be  committed.     We  have^  therefore^  the  jus- 
tice of  the  case  clearly  in  favour  of  the  ordinary  construc- 
tion of  the  45th  section. 

Now  if  the  intention  of  the  legislature  had  been  that 
aU  claims  should  be  brought  forward^  and  all  disputes  with 
respect  to  the  liability  of  lands  to  any  modus^  or  any  ex- 
emption from  tithe^  should  be  finally  disposed  of  once  toot 
all  in  the  first  instance^  and  that  no  other  claim  for  a  mo- 
dus should  afterwards  be  made^  all  I  can  say  is^  th^ 
ought  so  to  have  said.  K  they  had^  we  should  have  been 
bound  to  yield  to  that  enactment,  although  it  might  have 
worked  hardships,  and  placed  the  parties  in  difficulties. 
But  the  legislature  has  used  no  language  of  that  sort,  but  it 
has  said,  in  language  consistent  with  the  ordinary  construe 
tion  of  words,  that  there  shall  be  a  power  from  time  to  time 
of  bringing  forward  claims  of  exemption,  and  that  each  daim 
shall  be  disposed  of,  till  such  time  as  the  final  award  is 
made  by  the  commissioners.  That  being  the  meaning  of 
the  45th  section,  there  does  not  appear  to  be  anything  in 
the  context  to  contract  that  meaning;  no  doubt  it  is  liable 
to  some  inconvenience,  but  it  is  much  more  speculative 
than  probable,  because  it  is  not  very  probable  that  a  per- 
son would  bring  forward  a  modus  which  he  was  not  likely 
to  be  able  to  support,  when  he  would  have  to  pay  the  costs 
occasioned  by  it,  if  unsuccessful. 

It  appears  to  me,  therefore,  on  the  whole,  that  the  com- 
missioners have  jurisdiction  to  entertain  a  separate  daim, 
for  a  distinct  modus  from  the  claim  which  has  been  decided 
upon  before.  They  have  no  discretion  upon  the  subject ; 
they  are  bound  to  admit  the  claim ;  but  they  have  a  dis- 
cretion in  fixing  a  time  and  place,  and  they  would  not  ad- 
judicate on  a  second  claim  of  modus  till  the  first  was  dis- 
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posed  of.     They  woiild  fix  a  time  when  the  original  claim  Exeh.qfPieas, 
was  entirely  disposed  of,  or  impose  a  condition  upon  the  par-     v  *  ^ 

ties,  that  they  should  abandon  their  claim  to  the  modus  of       Barkxr 
68.  Sd.     But  the  existence  of  that  claim  does  not  appear  to     Thb  Tithe 
me  to  be  any  bar  to  the  power  of  the  commissioners  to  en- 
tertain the  present  claim :  therefore  it  seems  to  me,  upon  the 
whole,  that  the  defendants  are  entitled  to  our  judgment. 

Gurnet,  B. — ^When  this  case  was  before  the  Court  upon 
the  former  occasion,  I  was  strongly  inclined  to  think  that, 
under  the  45th  section  of  the  act,  the  party  was  concluded 
by  the  award  of  the  assistant  commissioner,  but  upon  hear- 
ing the  argument  of  to-day,  I  am  satisfied  that  that  is 
not  the  correct  construction  of  the  act,  and  I  agree  with 
my  Lord  and  Brother  Parke  that  the  commissioners  are 
bound  to  receive  this  claim,  and  therefore  that  the  judg- 
ment must  be  for  the  defendants. 

BoLFE,  B. — I  am  entirely  of  the  same  opinion.  The  ob- 
ject of  this  act  is  to  provide  a  rent-charge,  to  be  paid  for  all 
time  hereafter  as  a  substitute  for  the  tithe ;  and  as  a  preli- 
minary to  doing  that,  I  quite  concur  with  the  observations 
of  the  Attomey-General,  in  the  opening  of  his  argument, 
that  the  object  of  the  act  was  in  the  first  place  to  ascertain 
conclusively  the  existence  or  non-existence  of  all  moduses 
and  exemptions  as  speedily  as  possible,  consistently  with 
giving  to  the  parties  the  opportunity  of  trying  whether 
such  exemptions  did  or  did  not  exist.  But  surely,  when 
the  legislature  is  concluding  parties  for  ever,  it  must  be 
very  strong  language  that  could  lead  us  to  suppose  that 
ihey  meant  to  give  less  time  and  less  facilities  to  the  par- 
ties to  raise  those  questions  than  they  had  before  by  the 
common  law,  when  they  were  only  to  be  concluded  pro  hfic 
vice  in  each  particular  suit.  Now  it  is  well  known  that  if 
a  rector  claimed  tithes,  and  the  defendant,  the  land-owner, 
set  up  a  modus,  and  it  was  found  that  he  had  set  it  up  in- 
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Bjceh.  of  PUoi,  correctly,  it  was  the  good  fortune  of  the  tithe-owner  that  he 


l&ll. 


Barker 

V. 

The  Tithk 

CoMMI88ION- 
ER8. 


got  his  tithes  for  a  certain  number  of  years,  when  it 
quite  consistent  with  the  fact  that  there  might  have  been 
a  valid  modus  existing,  the  nature  of  which  was  disclosed 
by  the  proceedings ;  and  when  the  rector  claimed  the  tithes 
again,  the  land-owner  set  up  the  proper  modus.  Unless 
we  see  language  of  the  very  strongest  nature  in  this  act  to 
force  us  to  the  determination  that  the  rights  of  parties 
are  more  restricted  by  it,  we  ought  not  so  to  decide.  Bat 
so  far  from  finding  any  such  language,  it  appears  to  me 
that,  construing  the  45th  section  according  to  its  plain 
natural  import,  there  is  no  doubt  upon  the  subject ;  for  it 
says — "  if  there  shall  be  any  question  as  to  the  existence  of 
any  modus  or  composition  real,  or  prescriptive  or  customary 
payment,'^  and  so  on,  ^^  it  shall  be  lawful  for  the  commis- 
sioners  to  hear,'^  and  so  on ;  which  certainly  I  take  to  mean 
that  the  commissioners  shall  do  it.  Then  is  there  not  a 
question  in  this  case?  No  doubt  there  is;  a  claim  has 
been  delivered  in  of  a  modus  of  6«.;  therefore  the  question 
exists,  and  why  are  we  to  suppose  that  the  legislatiire 
meant,  that  because  originally  the  parties  had  not  stated 
the  question  correctly,  but  had  stated  another  questioii, 
this  claim  is  not  to  be  adjudicated  upon?  I  never  can  ima- 
gine that  such  was  the  intention  of  the  legislature.  It  cer- 
tainly seems  to  me,  the  language  being  such  as  to  give  the 
commissioners  jurisdiction,  and  the  injustice  of  a  contraij 
construction  being  so  very  ghiring,  that  there  can  be  no 
doubt  they  have  this  power,  and  consequently  that  the 
plaintiff  must  fail,  and  the  writ  of  prohibition  cannot  issue. 


Judgment  for  the  defendants. 
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Bxeh,  of  PUoif 
1842. 

HiNCHLiFFE  V.  Armitstbad,  Clerk  (a). 

X/EBT  for  work  and  labour  and  materials,  and  on  an  EzpeDaeaiD- 
account  stated.  Plea,  nunquam  indebitatus.  At  the  trial  empfoynient  of 
before  Lord  Abinger,  C.  B.,  at  the  last  assizes  for  Che-  tTe'ilnTowneM 
shire,  it  appeared  that  the  action  was  brought  by  the  ofa  parish,  to 
plaintiff,  an  attorney  at  Nantwich  in  that  county,  to  reco-  proceedings  to- 
ver  firom  the  defendant,  who  was  the  most  considerable  mutation^f*thc 
landowner  within  the  township  of  Moston,  in  the  parish  ^^esofthe 

.  .  pansh,  under 

of  Warmingham,  in  the  same  county,  a  certain  proportion  of  the  stat  6  &  7 

the  plaintiff's  bill  for  business  done  by  him  as  solicitor  to  the  are  not'  **  ex-' 

landowners,  in  the  course  of  the  proceedings  towards  effect-  cMent  to^mak"' 

ing  a  commutation  of  the  tithes  of  the  above  township,  ^^  ^^*  appor- 

°  ^  *^'    tionment," 

under  the  stat.  6  &  7  Will.  4,  c.  71.     It  appeared  that  the  within  the  75th 
plaintiff  was,  in  the  first  instance,  employed  by  the  Rev.  act:  and  the 
George  Clayton,  the  rector  of  Warmingham  and  owner  of  fhereforeTe  ^ 
the  tithes,  to  take  the  necessary  steps  for  carrying  into  ▼«  the  amount 
effect  an  agreement  for  the  commutation.     The  plaintiff  such  services, 
accordingly,  on  behalf  of  Mr.  Clayton,  called  a  parochial  agiOnsuhe" 
meeting  of  the  landowners,  pursuant  to  the  17th  section  '^J^owners 

°  '    ^  who  were  par- 

of  the  act,  which  was  held  on  the  15th  of  December,  1837.  *>«»  to  employ- 
At  that  meeting  (at  which  the  defendant  was  not  present) 
it  was  proposed  by  one  of  the  landowners  present,  and 
unanimously  resolved,  that  the  plaintiff  should  be  ap- 
pointed their  secretary  and  legal  adviser.  The  plaintiff 
accordingly  took  minutes  of  the  proceedings  of  the  meet- 
ing, which,  in  consequence  of  the  interest  of  the  parties 
present  in  the  lands  of  the  township  being  less  than  two- 
thirds,  was  adjourned  to  the  10th  of  January,  1838,  and 
again,  from  the  same  cause,  to  the  20th  of  February.  On 
the  latter  day,  before  the  holding  of  the  meeting,  the 
plaintiff  and  Mr.  Clayton  called  on  the  defendant  at  his 

(a)  This  case  was  decided  in  Hila-      serted  here  as  having  relation  to  the 
ry  Term  1842,  (Jan.  18),  but  is  in-      same  subject  as  the  preceding  case. 
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Ejch.  of  PUai,  residence,  and  he  gave  Mr.  Clayton  a  power  of  attorney, 
'  ^  which  the  plaintiff  prepared  (in  the  form  subjoined  to 
HiNCHLiPFB  the  16th  section  of  the  6  &  7  Will.  4,  c.  71),  to  act  for 
Abmitstead.  him  at  the  meeting.  At  this  meeting,  an  agreement  for 
the  commutation  of  the  tithes  of  the  township  of  Moston 
was  concluded  with  Mr.  Clayton,  which  was  subsequently 
executed  by  a  sufBicient  number  of  the  landowners,  as  re- 
quired by  the  act  of  Parliament,  and  confirmed  by  the 
Tithe  Commissioners.  On  the  13th  of  March,  another 
meeting,  by  adjournment  from  that  of  the  20th  of  Febru- 
ary, was  held,  at  which  the  defendant  was  present  and 
acted  as  chairman ;  and  the  agreement  confirmed  by  the 
commissioners  was  laid  before  the  meeting  by  the  plain- 
tiff, who  again  acted  as  secretary,  and  took  the  minutes 
of  the  proceedings,  which  were  signed  by  the  defendant 
as  chairman.  The  plaintiff,  on  that  occasion,  was  also 
consulted  by  the  defendant,  and  gave  his  advice,  upon  a 
question  which  was  under  discussion  as  to  the  mode  of 
apportioning  the  rent-charge  on  some  osier  beds  within 
the  township.  At  this  meeting  a  valuer  was  appointed 
under  the  32nd  section  Df  the  act.  Several  subsequent 
meetings  took  place,  by  adjournment  and  notice,  (the 
plaintiff  preparing  the  notices,  some  of  which  were  signed 
by  the  defendant);  at  some  of  those  meetings  the  defend- 
ant was  present  and  in  the  chair :  the  apportionment  and 
award  were  duly  made  and  confirmed,  the  plaintiff  con- 
ducting all  the  proceedings  on  the  part  of  the  landowners, 
and  in  the  year  1839  the  commutation  was  finally  carried 
into  effect.  The  plaintiff  subsequently  made  out  his  bill, 
amounting  in  the  whole  to  £162,  for  the  business  done 
from  the  period  of  his  original  employment  by  Mr.  Clay- 
ton; and  at  his  request,  the  valuer  employed  under  the  act 
apportioned  it,  together  with  his  own  bill,  among  the  dif- 
ferent landowners  within  the  township,  according  to  their 
interests  in  the  lands  subject  to  tithe :  and  the  proportion 
thus  assessed  against  the  defendant  was  41/.  13«.     The 
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plaintiff  delivered  a  copy  of  the  bill  to  the  defendant^  who  Bxch,  of  puat, 
kept  it  in  order  to  examine  the  items^  and  on  a  subse-     ^    ^     ^ 
quent  application  by  the  plaintiff^  made  objections  to  some    Hincbliffe 
of  the  items^  and  particolarly  specified  a  journey  by  the    Armitstbad. 
plaintiff  to  Chester  to  have  an  interview  with  the  assistant 
tithe  commissioner  for  the  district,  and  another  charge  of 
a  similar  nature.     He  also  objected  to  paying  anything  in 
respect  of  the  two  or  three  first  meetings,  at  which  he  was 
not  present. 

Upon  this  evidence,  it  was  insisted  for  the  defendant, 
that  the  plaintiff  clearly  could  not  recover  in  respect  of 
his  services  performed  before  the  agreement  was  finally  car- 
ried into  effect  at  the  meeting  of  the  13th  of  March,  1888, 
inasmuch  as  they  were  performed  by  him  as  the  attorney 
and  for  the  benefit  of  the  tithe-owner;  and  that  as  to  his 
subsequent  services,  his  proper  remedy  was  to  have  pro- 
ceeded for  the  recovery  of  his  charges  under  the  75th  and 
76th  sections  of  the  statute ;  which,  indeed,  he  had  ad- 
mitted to  be  the  proper  mode  of  proceeding,  by  having  his 
bill  apportioned  accordingly  by  the  valuer.  For  the  plain- 
tiff it  was  answered,  first,  that  the  payment  of  a  legal 
adviser  to  the  landowners  could  not  be  considered  as  ex- 
penses ''incident  to  making  the  apportionment,^^  within 
the  meaning  of  the  75th  section ;  and  secondly,  that  even 
if  they  were,  his  conmion-law  remedy  by  action  could  not 
be  taken  away  except  by  an  express  enactment.  The  Lord 
Chief  Baron  entertained  considerable  doubt  on  the  sub- 
ject, and  at  his  suggestion  it  was  agreed  that  a  nonsuit 
should  be  entered,  with  liberty  to  the  plaintiff  to  move  to 
enter  a  verdict,  for  such  sum  as  the  Master  should  find  to 
be  due  to  him,  if  the  Court  should  be  of  opinion  that  the 
defendant  was  liable,  and  according  to  the  principle  upon 
which  the  Court  should  decide  as  to  the  conmiencement 
and  the  extent  of  his  liability. 

In  Michaelmas  Term,  Evans  obtained  a  rule  accordingly, 
against  which 


158  CA8B8   IN   THE   EZCHEQTTSR, 

ExeM.  of  Pleat,      Jervis  and  E.  V.  WUHams  now  shewed  cause. — ^In  the 
*   ^    first  placcj  it  is  clear  that  up  to  the  time  when  the  agrees 
HiNCHLiPFB    tnent  was  completed  by  the  confirmation  of  the  commia- 
Armitbtsao.    sioners^  the  plaintiff  was  employed  by  Mr.  Clayton^  and 
could  have  no  claim  against  the  landowners.    The  power 
of  attorney  given  by  the  defendant  to  Mr.  Clayton  on  the 
30th  of  February^  was  only  to  represent  him  in  the  mak- 
ing  of  the  agreement.    Neither  did  his  acting  as  chairs 
man  at  the  meeting  of  the  13th  of  March,  when  the  agree- 
ment was  still  in  fieri,  subject  him  to  any  liability  to  tiie 
plaintiff. 

Secondly,  as  to  the  other  part  of  the  claim,  the  plain* 
tiff's  only  remedy  was  by  proceeding  under  the  75th  and 
76th  sections  of  the  act.  The  76th  section  enact^i  that 
"  all  the  expenses  of  or  incident  to  making  any  appor- 
tionment (except  the  salary  or  allowance  to  any  commit 
sioner  or  assistant  commissioner,  and  except  any  expense 
which  the  commissioners  or  assistant  commissioner  may  be 
authorized  and  may  have  ordered  to  be  otherwise  paid)  shall 
be  borne  and  paid  by  the  owners  of  lands  included  in  the 
apportionment,  in  rateable  proportion  to  the  sum  charged 
on  the  said  lands  in  lieu  of  tithes  by  such  apportion- 
ment.^' And  by  section  76,  ^'  if  any  difference  shall  ansa 
touching  the  said  expenses,  or  the  share  thereof  to  be 
paid  by  any  person,  it  shall  be  lawful  for  the  commission- 
ers or  some  assistant  commissioner  to  certify  under  his 
or  their  hand  the  amount  to  be  paid  by  such  person; 
and  in  case  any  person  shall  neglect  or  refuse  to  pay  his 
share  so  certified  to  be  payable  by  him,  and  upon  the 
production  of  such  certificate  before  any  two  justieea  of 
the  peace  for  the  county,''  &c.,  the  justices  are  required 
to  issue  a  warrant  of  distress  for  the  amount.  These 
charges  may  reasonably  be  considered  as  '^  expenaea  ind* 
dent  to  the  making  of  an  apportionment,''  being  fairly 
and  almost  necessarily  incurred  by  the  landowners  in 
order  thereto.    They  employ  the  attorney  to  take  care 
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that  the  instrument  of  apportionment  is  properly  and  Ssck.qfPUoip 
fonnally  drawn  up,  so  as  to  protect  the  interests  of  all    ^   ^^^*  . 
parties.    The  77th  section  affords  a  key  to  the  construe-    Hinchlifpe 
tion  of  the  75th.     That  section  enables  the  owner  of  an   Armitbtbad. 
estate  in  land  or  tithes,  less  than  an  immediate  estate  in 
fee-simple  or  fee-tail,  or  in  settlement,  with  consent  of  the 
commissioners,  to  charge,  in  the  manner  therein  men- 
tioned, so  much  of  the  ^'  expenses  of  commutation^'  as 
is  to   be  defrayed  by  him,  upon  the  lands  whereof  the 
tithes  are  commuted,  or  upon  the  rent-charge  to  be  re- 
ceiyed  by  him  in  lieu  of  the  tithes,  for  twenty  years  subse- 
quently.    Would  not  a  landowner  be  entitled  under  this 
clause  to  throw  the  charge  of  such  expenses  as  these 
on  the  remainder-man?     [Alderson,  B. — ^The  words  of 
that  clause, ''  expenses  of  commutation,^'  are  much  more 
general  than  the  words  ''  expenses  incident  to  making  any 
apportionment.'']     The  expenses  referred  to  appear  to  be 
the  same. 

K,  then,  these  are  expenses  faUing  within  the  75th 
dause,  the  remedy  given  by  the  76th  ought  to  be  pursued, 
and  the  party  cannot  proceed  by  action.  The  statute  is 
not  cumulative  in  this  respect.  The  75th  section  enacts, 
"  that  all  the  expenses  of  or  incident  to  making  any  ap- 
portionment, with  the  exceptions  therein  mentioned,  shall 
be  borne  and  paid  by  the  land-owners,  in  rateable  propor- 
tion to  their  rent-charge."  Then  the  76th  provides,  that 
if  any  difference  shall  arise  touching  the  said  eapenaes,  &c., 
it  shall  be  determined  by  the  commissioners  or  assistant 
commissioner,  and  payment  enforced,  in  the  manner  therein 
stated.  The  obvious  intention  was,  that,  in  order  to  pre- 
vent jobbing  and  firaud,  all  disputes  as  to  the  expenses  of 
the  proceedings  should  be  summarily  disposed  of  by  the 
commissioners. 

Evan$  and  Welsby^  in  support  of  the  rule,  having  inti- 
mated that  they  were  willing  to  forego  that  part  of  the 
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Bxeh.  of  Pleat,  plaintiff's  claim  which  was  antecedent  to  the  completion 
*  ^     of  the  agreement  with  the  rector,  were  not  called  npon  to 
HiNCHLiFFB     argue  the  other  part  of  the  case. 

Armitstbad. 

Lord  Abinoeb,  C.  B. — The  Court  are  of  opinion,  that 
the  plaintiff  is  entitled  to  recover  against  the  defendant 
for  that  portion  of  his  charges  which  was  incurred  after 
the  meeting  at  which  the  defendant  took  the  chair,  and 
the  tithe-owner's  interest  in  the  proceedings  ceased.  I 
should  be  sorry  to  hold  that  the  words  ''  expenses  of  or 
incident  to  making  any  apportionment*'  would  justify  the 
charging  of  an  attorney's  bill  in  every  case,  although  I  do 
not  say  that  the  services  of  an  attorney  may  not  be  useful 
for  many  purposes.  I  think  those  words  must  reasonably 
be  interpreted  to  mean  incidental  expenses  arising  in  the 
cause  of  the  survey  and  valuation  themselves.  The  land- 
owners might  choose  to  employ  an  attorney  to  receive 
tenders  from  different  valuers,  and  that  may  be  a  benefi- 
cial course  for  their  own  protection;  but  surely  his  charges 
could  not  be  considered  as  expenses  incidental  to  the  ap- 
portionment. Then,  secondly,  is  the  proper  remedy  by 
action  ?  If  these  were  not  expenses  incidental  to  the  appor- 
tionment, it  was  not  a  proper  course  to  apportion  them 
among  the  landowners.  The  defendant,  however,  is  bene- 
fited by  that  proceeding.  But  even  if  this  were  otherwise, 
it  does  not  follow  that  the  plaintiff's  common-law  remedy 
upon  his  contract  is  taken  away.  Where  an  act  of  Par- 
liament gives  a  new  right,  and  a  particular  remedy  for  the 
enforcement  of  it,  the  party  must  pursue  that  remedy,  and 
no  other  can  be  resorted  to :  but  that  is  not  the  case  here. 
The  rule  will  therefore  be  absolute,  to  enter  a  verdict  for 
the  plaintiff  for  such  sum  as  the  Master  shall  find  to  be 
due  to  him ;  the  bill  to  be  taxed  from  the  period  when  the 
agreement  between  the  tithe-owner  and  the  landowners 
was  complete ;  the  amount,  when  so  taxed,  to  be  appor- 
tioned on  the  principle  of  the  plaintiff's  particulars,  and 
the  defendant  to  be  liable  for  his  proportion  only. 
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Aldesson^  B. — I  agree  that  it  is  very  difficult  indeed  to  E*eh,  ©/  pieat, 

say  that  the  expenses  of  employing  an  attorney  can  be  ^  ^^^'   . 

considered  as  expenses  incident  to  making  the  appor«  Hinchliffb 

tionment.  Armitstead. 

GuBNET^  B.^  concurred. 

Bule  absolute  accordingly. 


Wild  and  Others  v.  Holt  and  Another.  Nov,  24. 

L  HIS  was  an  action  of  trespass  for  breaking  and  entering  a  cauae  aud  all 
the  plaintiffs'  close^  and  getting  and  taking  away  their  coal.  fe*e"c« between 
Pleas,  not  guilty,  and  not  possessed.    The  cause  came  on  *,*>«  parties 

*  ^        J'  *^  (there  being  no 

for  trial  at  the  last  Spring  Assizes  at  Liverpool,  before  matters  in  dif- 

Eo^e,  B.,  when  it  was  referred,  by  order  of  Nisi  Prius,  to  jn^^thrcau^j* 

a  gentleman  at  the  bar.     The  terms  of  the  order  were, —  by  order  of  msi 

^^  that  the  verdict  should  be  entered  for  the  plaintiff  for  the  Pnus  to  the 

award,  order, 

damages  in  the  declaration,  subject  to  be  reduced  or  vacated^  arbitrament, 
or  instead  thereof,  a  verdict  for  the  defendant  or  a  non-  determination 
9uii  entered,  according  to  the  award  thereinafter  men-  ^^^  ®* '  fjj* 

'  °  ^         ^  order  provid- 

tioned;  and  that  this  cause,  and  also  all  matters  in  differ-  ing,  that  the 

ence  between  the  parties,  should  be  referred  to  the  award,  be  entered  for 

order,  arbitrament,  final  end,  and  determination  of"  &c.  ;{;:5lr.if.t 

&c.    The  arbitrator  heard  the  evidence,   and  made  his  the  declaration, 

subject  to  be 

award,  whereby,  after  reciting  the  submission  as  above,  he  reduced  or  va- 

awarded  and  directed  '*  that  the  verdict  entered  for  the  plain-  stead  'thereof  a 

tiffs  should  be  vacated,  and  instead  thereof  a  nonsuit  should  aefeidaiu  or « 

be  entered.^'    It  did  not  appear  that  there  was  any  mat-  «o»«««^  entered, 

*  *      ^  according  to 

ter  in  difference  between  the  parties  except  the  cause.  Cress-  his  award. 
well  having  obtained  a  rule  to  shew  cause  why  the  award  by  his  award,' 
should  not  be  set  aside,  on  the  ground  that  it  was  not  final,  fhe*y^,dic^*n. 

tered  for  the 

R.  V.  Richards  and   TomUnson  now  shewed  cause.—  piwn^iff  »J»o«id 

be  vacated,  and 
a  nonsuit  en- 
tered : — Held,  (Parke,  B.,  dissentiente),  that  the  award  was  bad,  as  not  finally  determining  the 
mattera  in  difference  in  the  cause. 

VOL.  IX.  M  M.W. 
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Egeh.  of  w#«*,  It  does  not  appear,  by  the  affidavit  in  support  of  tliis 

rale,  that  there  was  any  matter  in  difference  between 
the  parties  except  in  the  cause :  if  there  was,  it  lay  on  the 
plaintiffs  to  shew  it:  Ingram  y.  Milnes  (a).  It  is  therefore 
to  be  taken  as  being  a  mere  reference  of  the  cause  :  and  in 
that  cause  there  is  express  power  given  to  the  arbitrator,  by 
the  submission,  to  enter  a  nonsuit.  He  has,  therefore,  only 
given  effect  to  the  express  agreement  of  the  parties. 
[Parkey  B. — The  objection  taken  is,  that  entering  a  non- 
suit is  not  final,  and  that  he  ought  to  have  gone  on  to  ad- 
judicate on  the  matter  in  difference  in  the  cause.  The 
question  turns  entirely  on  the  construction  of  the  submis- 
sion. Lord  AbingeTj  C.  B. — Either  it  is  an  adjustment  of 
the  cause  or  it  is  not.  If  the  parties  meant  that  a  nonauit 
should  be  considered  as  an  adjustment  of  the  cause,  the 
award  is  final :  if  not,  then  they  agreed  that  there  should 
be  no  adjustment  of  it,  and  the  arbitrator  has  disposed  of 
the  cause  in  the  manner  they  agreed  upon.]  The  Court 
then  called  on 

Cresswell  and  Cowlinff,  in  support  of  the  rule. — It  is 
clear  that  the  object  of  the  reference  was  to  enable  the 
parties  to  get  rid  altogether  of  litigation  on  the  matter  in 
dispute  in  the  cause.  [Lord  Abinffer,  C.  B. — ^Why  then 
give  the  arbitrator  power  to  enter  a  nonsuit?]  That  might 
be  a  convenient  mode  of  disposing  of  i?ie  record,  but  the 
arbitrator  ought  also  to  have  disposed  of  the  cause,  that  is, 
of  the  matters  in  difference  in  the  cause,  according  to  the 
justice  of  the  case.  Under  this  submission  he  had  two 
things  to  do :  first,  finally  to  dispose  of  the  cause  and  all 
matters  in  difference  therein ;  and  secondly,  so  to  modify 
the  record  as  to  inform  the  officer  of  the  Court  how  to 
enter  up  the  judgment  and  tax  the  costs.  He  has  per- 
formed the  latter  part  of  his  duty  only,  and  has  in  no  way 

(a)  8  East,  445. 
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exprnsed  his  ''final  end  and  dstermination''  on  the  me-  Bxch.  ^f  puat, 
rits  of  the  cause.  He  ought  to  hare  decided  either  that  ^  ^^^'  . 
the  plaintiffs  were  right  or  that  they  were  wrongs  whereas  Wild 
an  that  he  says  is^  that  he  is  not  satisfied  with  the  plain-  Ho'lt. 
tifb'  evidenoe.  He  has  not  given  the  parties  that  pro<- 
tection  against  future  litigation  which  they  were  enti- 
tled to  have  hy  his  award;  if  another  action  were  brought 
against  the  d^ndants,  this  judgment  of  nonsuit  would  be 
BO  protection  to  them.  [Parke,  B. — No  doubt  they  would 
be  liable  to  a  fresh  action ;  but  the  question  is^  whether 
they  have  not  so  stipulated.]  Surely  the  reasonable  con- 
struction of  the  submission  is^  that  the  parties  intended 
that  all  litigation  between  them  on  the  matters  in  differ- 
ence in  the  action  should  cease.  [Parke,  B. — ^The  matter 
in  difference  in  the  action  is  the  question  which  is  raised 
I^  the  pleadings  in  the  action ;  and  that  is  decided  by  a 
nonsuit.]  How  can  it  be  said  that  the  parties  intended 
that  the  arbitrator  should  dispose  of  the  matters  in  differ- 
ence in  a  manner  which  does  not  dispose  of  them?  It 
would  have  been  perfectly  correct  to  have  said^ — '^  I  find 
that  the  plaintiff  has  no  cause  of  action^  and  therefore  I 
direct  that  a  nonsuit  shall  be  entered.^'  The  power  to  en- 
ter a  nonsuit  precedes  the  express  reference  of  the  matters 
in  difference,  which  also  tends  to  shew  that  that  was  merely 
ocmsidered  as  a  mode  of  disposing  of  the  record.  It  is  not 
that  the  arbitrator  is  to  dispose  of  the  matters  in  differ- 
ence iy  entering  a  nonsuit ;  but  that  the  verdict  shall  be 
entered  for  the  plaintiff,  subject  to  be  vacated  and  a  non- 
suit entered  instead,  and  that  the  cause  and  all  matters  in 
diflference  shall  be  referred  to  the  award,  final  end,  and 
determintU^ion  of  the  arbitrator.  [Parke,  B. — ^What  are  the 
matters  in  difference  but  the  issues  in  the  cause  ?  The  arbi- 
trator does  dispose  of  them  by  the  nonsuit.]  It  is  submitted 
that  the  true  o(mstruction  of  the  submission  is,  not  that  he 
is  empowered  to  make  an  end  of  the  controversy  between 
the  parties  by  entering  a  nonsuit,  but  that  he  may  thereby, 

u2 
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Bxeh.  of  Pteas,  if  he  think  it  expedient^  dispose  of  the  record.    That  is  a 

power  given  diverse  intuitu  from^  and  only  supplementary 
to,  the  power  of  deciding  on  the  merits  of  the  cause.  Its 
origin  appears  to  be  this,  that  an  arbitrator  has  no  juris- 
diction over  the  mode  of  entering  a  verdict,  unless  he  has 
an  express  authority  for  the  purpose ;  when  that  authority 
is  given,  nice  questions  may  frequently  occur  as  to  the 
manner  in  which  particular  issues  should  be  determined^ 
and  in  order  to  enable  him  to  evade  those  difficulties,  a 
practice  has  arisen  of  allowing  him  to  order  a  nonsuit  to 
be  entered. 

Lord  Abinoeb,  C.  B. — Upon  consideration,  I  am  of 
opinion  that  this  rule  ought  to  be  made  absolute.  I  think 
that  when  parties  refer  all  matters  in  difference  in  a  cause, 
and  the  submission  contains  a  power  to  the  arbitrator  to 
enter  a  nonsuit  if  he  thinks  fit,  that  does  not  abrogate  his 
authority  or  his  duty  to  decide  all  the  matters  in  difference 
in  the  cause.  A  nonsuit  does  not  decide  the  matters  in 
difference  between  the  parties ;  a  verdict  does.  The  power, 
therefore,  of  entering  a  nonsuit  must  have  been  given  for 
some  other  purpose;  probably,  as  has  been  suggested,  be- 
cause it  was  expedient  not  to  perplex  the  arbitrator  with  the 
entry  of  the  verdict  on  the  several  issues.  But  he  must  de- 
cide the  matters  in  difference  existing  in  the  cause,  which  a 
nonsuit  does  not ;  because  the  plaintiffs  may  bring  a  firesh 
action  for  the  same  trespass  against  the  same  parties.  He 
does  not  therefore  decide  the  matter  in  difference,  but 
only  says  he  will  not  decide  it.  I  think  that  the  parties 
here  did  intend  that  he  should  finally  decide  all  the  mat- 
ters in  difference  in  the  cause,  and  that  he  has  not  done 
so :  I  cannot  think,  because  a  power  is  given  him  to  en- 
ter a  nonsuit,  that  that  makes  it  the  less  his  duty  to 
pronounce  a  final  determination  upon  the  matter  litigated 
between  the  parties. 

Fabke,  B. — I  am  sorry  to  be  obliged  to  differ  from  my 
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Lord  in  this  case ;  but  it  appears  to  me^  upon  the  true  Exch,  of  PUat, 
construction  of  this  submission,  to  be  tolerably  clear  that 
this  award  is  sufficient.  I  cannot  understand  the  differ- 
ence between  the  cause,  and  the  matters  in  difference  in 
the  cause : — ^they  depend  altogether  upon  the  issues  raised 
in  the  cause.  Here  the  arbitrator  is  to  decide  on  the  mat- 
ters in  difference  in  the  cause ;  but  the  parties  have  ex- 
pressly given  him  power  to  dispose  of  the  cause  by  enter- 
ing a  nonsuit :  therefore,  by  the  express  contract  of  the 
parties,  that  is  a  good  and  valid  end  and  determination  of 
the  cause,  and  therefore  of  the  matters  in  difference  in 
the  cause.  The  arbitrator  has  therefore  made  such  a  final 
end  and  determination  as  the  parties  have  agreed  to,  of 
the  matters  in  difference  between  the  parties  in  the  cause ; 
and  it  is  admitted  that  there  are  none  out  of  it.  Mr.  Cow^ 
Unff's  argument  prgceeds  upon  the  fallacy,  that  the  mat- 
ters in  difference  in  the  cause  mean  something  beyond  the 
questions  arising  upon  the  issues  on  the  record.  There  is  no 
ground  whatever  for  the  argument,  that  the  entry  of  a 
verdict  or  a  nonsuit  is  merely  the  act  of  the  officer  of  the 
Court:  it  is  that  determination  of  the  cause  which  the 
parties  themselves  have  stipulated  for.  I  think,  therefore, 
that  this  award  is  perfectly  good. 

GuBNiT,  B. — I  think  this  award  is  not  good.  The  ob- 
ject of  the  parties  doubtless  was,  finally  to  settle  all  the 
matters  in  difference  between  them.  The  arbitrator  is 
empowered  to  dispose  of  the  record  by  entering  a  non- 
suit; but  he  ought  to  have  gone  on  and  said  that  the 
plaintiffs  had  no  cause  of  action. 

BoLFE,  B. — I  agree  in  thinking  that  this  is  a  bad 
award.  There  could  be  no  doubt  upon  the  point,  were  it 
not  for  the  power  given  to  the  arbitrator  to  enter  a  non- 
suit. Then  the  question  is,  how  does  that  power  alter  the 
case?  I  quite  agree  with  my  Brother  Parke,  that  the 
cause,  and  the  matters  in  difference  m  the  cause,  mean  the 
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k.  qf  pie^it,  same  thing.    But  here  the  cause  and  all  mattera  in  differ- 

1841 

enoe  are  referred  to  ''  the  award,  order,  arbitramenty  >!iia< 
endj  and  determination ''  of  the  arbitrator:  then  a  power 
is  superadded,  that,  amongst  other  things,  he  miQr  direct 
a  nonsuit.  Now,  this  must  mean  one  of  three  things : 
either,  first,  that  he  should  terminate  the  cause  and  all 
matters  in  difference  by  a  nonsuit,  by  the  agreement  of 
the  parties;  or  teoondly,  that  he  should  terminate  thia 
cause  thereby,  leaving  it  open  to  the  plaintiffii  to  bring  a 
new  action ;  or  lastly — and  which  I  conceive  to  have  been 
really  his  duty, — that,  determining  the  matters  in  differ-* 
ence,  he  might  also  dispose  of  the  record,  as  the  moat 
convenient  way  of  doing  so  in  the  particular  case^  by  en- 
tering a  nonsuit.  But  he  must  also  perform  hia  duty  by 
finally  determining  all  the  matters  in  difference  between 
the  parties.  I  think,  therefore,  that  the  award  ift  bad> 
and  that  this  rule  must  be  made  absolute. 

Rule  absolute. 


Nov.  22.  DOWNES  V.  CbAIG. 

Two  clergymen  J-  HIS  was  a  Special  action  on  the  case  on  the  custom  of 
of  iifiiSn"*'*  England,  brought  by  the  plaintiff,  as  successor  to  the  de- 
greed to  ex-       fendant  in  the  Rectory  of  Fetcham,  in  the  county  of  Sor- 

change  the  one 

for  the  other,  rcy,  to  recovcr  from  the  latter  the  sum  of  99/.  lOt .  6d.  for 
sent  of  \hei°'     dilapidations.     The  declaration  was  in  the  ordinary  fonD^ 


tronf*^  and^the    co°i°i®iicing  with  the  usual  inducement,  stating  the 
iwingt  were       tom  of  England  for  rectors  to  repair  their  respective  reo* 

accordingly  re* 

signed  into  tofies,  and  deliver  up  the  same  so  repaired  to  their  Sue* 
the  biihop%nd  cessors,  and  that  if  they  do  not,  then  that  they  are  bound 
each  party  re-    ^  satisfy  SO  much  as  should  be  necessary  to  be  expended 

spectively  was  *'  ^   ^  ''  * 

inducted  into  or  paid  for  the  necessary  repairing  thereof.  It  then  atatodi 
them.  There  that  ou  the  4th  of  April,  1839,  the  defendant  was  reotor 
"^Zlliit   o^  Fetcham,  and  as  such  seised  in  fee  of  the  chanod  of  the 

tered  into  upon 

the  subject  of  dilapidations,  but  it  was  found  that  neither  party  at  th«  time  contemplated  an) 
claim  for  dilapidations : — Held,  in  an  action  by  one  of  the  incumbents  against  tha  olktr>  m  liir 
successor  for  dilapidations,  that  the  plaintiff  was  entitled  to  recover. 
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ohaich,  aud  of  a  house,  lands,  and  premises,  and  that  he  re*  Bxek.  of  put, 
signed  the  rectory  to  the  bishop  of  the  diocese,  who  accepted  ^^^' 
the  resignation  thereof:  That  the  plainti£f  was  afterwards 
presented,  instituted,  and  inducted  into  the  said  rectory, 
and  became  and  still  continues  seised  in  right  thereof,  of  the 
said  chancel,  house,  lands,  and  premises,  and  was  the  next 
SQOoessor  to  the  delEendant :  That  at  the  time  of  the  resig- 
nation of  the  defendant  the  chancel,  house,  lands,  and 
premises  were  out  of  repair,  and  that  the  defendant  had 
not  satisfied  or  paid  the  amount  of  those  repairs. 

The  defendant  pleaded,  1st,  not  guilty;  and  2ndly,  that 
whilst  he  the  defendant  was  rector  of  Fetcham,  the  plaintiff 
was  yicar  of  Leamington  Priors,  in  the  county  of  Warwick, 
and  that  the  plaintiff  and  the  defendant  thereupon,  with  the 
assent  of  their  respective  patrons  and  diocesans,  agreed  to 
exchange  their  respective  livings  in  their  then  state  and  con- 
dition, and  that  the  exchange  was  afterwards,  in  pursuance 
of  the  agreement  aforesaid,  carried  into  effect,  and  the 
plaintiff  thus,  and  not  otherwise,  became  successor  to  the 
defendant  as  in  the  declaration  mentioned.  The  plaintiff 
joined  issue  on  the  1st  plea,  and  to  the  2nd  plea  replied 
that  it  was  not  agreed  modo  et  formft;  whereupon  issue 
was  joined* 

The  cause  came  on  to  be  tried  before  Lord  Denman,  C.  J., 
at  the  Surrey  Spring  Assizes,  1841,  when  a  verdict  for  the 
plaintiff  was  taken  by  consent,  damages  £92,  besides  costs 
of  suit,  subject  to  the  opinion  of  this  Court  on  the  follow- 
ing case. 

Previous  to  the  month  of  March,  1839,  the  plaintiff  was 
vicar  of  Leamington  Priors,  in  the  county  of  Warwick^  and 
the  defendant  was  rector  of  Fetcham,  in  the  county  of 
Surrey.  Being  so  possessed  of  the  respective  incumben- 
cies, the  plaintiff  and  defendant  agreed  to  exchange  them. 
This  exchange  was  made  with  the  consent  of  their  respec- 
tive patrons  and  diocesans.  On  the  14th  of  April,  1839, 
the  plaintiff  resigned  the  vicarage  of  Leamington  Priors 
into  the  hands  of  the  bishop  of  the  diocese,  and  on  the 
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B*ch,  of  Pleat,  17th  of  Mej^  in  the  same  year,  the  defendant  was  inducted 

into  it.  On  the  4th  of  Aprils  1839^  the  defendant  resigned 
the  rectory  of  Fetcham^  into  which  the  plaintiff  was  in- 
ducted on  the  24th  of  June.  There  was  no  specific  agree- 
ment entered  into  upon  the  subject  of  dilapidations,  but 
from  the  conduct  of  the  parties  at  the  time  of  and  for  se- 
veral months  after  the  exchange  was  agreed  and  acted 
upon,  it  is  plain  that  neither  party  then  contemplated  any 
claim  for  dilapidations,  and  it  was  not  till  a  dispute  arose 
on  another  subject,  that  the  plaintiff,  at  the  latter  end  of 
October,  1839,  first  mentioned  his  claim  for  dilapidations. 
In  the  following  January  he  had  them  surveyed,  and  the 
amount  was  then  formally  demanded. 

On  the  12th  of  August,  1839,  there  was  a  statement  of 
accounts  between  the  plaintiff  and  defendant,  signed  by 
them  both,  in  which  there  was  no  mention  of  any  daim 
for  dilapidations. 

The  questions  for  the  opinion  of  the  Court  are : — Ist. 
Whether  under  the  above  circumstances  there  is  sufficient 
evidence  that  the  exchange  was  intended  by  the  plaintiff 
and  the  defendant  to  be  on  the  footing  that  each  should, 
take  the  living  of  the  other  in  its  then  state  and  condition. 
2ndly.  Whether  the  law  of  England,  with  respect  to  the 
dilapidations  claimed  by  the  successor  to  a  spiritual  pre- 
ferment from  his  predecessor,  applies,  under  the  above  cir^ 
cumstances,  to  the  case  of  an  exchange  of  preferments. 

The  points  marked  for  ai^ument  on  the  part  of  the  de- 
fendant were  as  follow: — That  the  custom  of  England 
with  respect  to  the  liability  of  an  incumbent  to  his  suc- 
cessor for  dilapidations,  does  not  apply  to  the  case  of  an 
exchange  of  livings :  because  a  rector  is  a  tenant  for  life, 
and  the  custom  only  differs  firom  the  ordinary  law  relating 
to  the  liability  of  tenants  for  life  for  waste,  by  allowing  an 
action  of  waste  to  be  brought  by  one  party  against  another 
without  there  having  been  any  privity  of  estate  between 
them,  and  also  against  the  executor  of  the  tort  feasor,  not- 
wiibftaiidiiig  the  principle  of  ''  actio  personalia  moritor 
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cum  personft  -^  consequently^  the  successor  being  in  by  E*ch.  rf  puat^ 
his  own  contract^  no  action  lies ;  at  all  events^  the  injury,  ^  _  * 
if  any,  being  the  result  of  and  springing  from  a  contract, 
and  caused  by  the  plaintiff's  own  act,  an  action  of  tort  can- 
not lie :  that  the  parties  are  not  in  merely  by  presenta- 
tion and  institution,  but  by  contract,  since  if  one  had  died 
before  the  induction  of  the  other,  or  vice  yers&,  the  institu- 
tion and  induction  of  the  one  would  have  been  void.  The 
defendant  will  also  contend  that  a  contract  to  exchange  the 
Kvings  in  their  then  state  and  condition,  is  found  in  point 
of  &ct  by  the  case :  that  the  statement  and  signature  of 
the  accounts  between  the  parties  without  reference  to  any 
claims  for  dilapidations,  four  months  after  the  exchange, 
and  two  before  any  such  claim,  is  conclusive  evidence  upon 
the  subject :  that  therefore,  according  to  the  legal  effect 
of  an  ordinary  contract  of  exchange,  and  by  the  express 
terms  of  the  present  one,  the  defendant  is  entitled  to  have 
a  ?erdict  entered  for  him. 

The$igery  for  the  plaintiff. — The  case  finds  that  there 
was  no  specific  agreement  entered  into  upon  the  sub- 
ject of  dilapidations,  and  therefore  merely  raises  the  ge- 
neral question,  whether,  upon  an  exchange  of  livings, 
either  party  can  maintain  an  action  for  dilapidations. 
[Parke,  B. — ^The  plea  avers,  that  there  was  an  agreement 
to  exchange  their  respective  livings  in  their  then  state 
and  condition,  and  then  it  is  found  that  there  was  no 
specific  agreement  entered  into  upon  the  subject  of  dilapi- 
dations, but  from  the  conduct  of  the  parties  at  the  time 
of  and  for  some  months  after  the  exchange  was  agreed  and 
acted  upon,  it  is  plain  that  neither  party  then  contem- 
plated any  claim  for  dilapidations.  That  might  be  because 
they  did  not  know  the  extent  of  the  dilapidations,  and  they 
might  conceive  that  the  amount  in  each  was  equal.  The 
exchange  of  livings  is  only  the  case  of  each  incum- 
bent  surrendering  to  his  patron  the  living  he  holds.] 
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Bsch.  ti  PUait  The  only  difference  is^  that  there  is  a  condition  that  if  one 

of  the  parties  should  die  before  induction,  tiie  other  party 
returns  to  his  living  on  the  former  presentment.  That  is 
the  only  difference  between  this  and  a  formal  resignation ; 
and  in  Gibson^s  Codex  (a)  it  is  said,  that  '^  no  other  colla- 
teral  condition  may  be  annexed  to  a  resignation,  in  order 
to  exchange,  than  what  is  expressed  in  the  foregoing  writ 
in  these  cases,  and  founded  thereupon/' — He  was  then 
stopped  by  the  Court,  who  called  upon 

Fbriescue,  contra. — ^It  is  assumed  on  the  other  side,  that 
the  parties  are  in  the  same  situation  as  if  they  were  in  m 
successors  the  one  to  the  other,  in  the  ordinary  way,  by 
institution  and  induction ;  but  that  is  not  so ;  neither  ia 
the  succeeding  party  the  successor  to  any  greater  extent 
than  a  party  is  successor  to  another  in  an  estate  whidi  he 
purchases  from  him.  Succession,  in  the  case  of  a  oorpo^ 
rate  body,  is  analogous  to  descent  in  case  of  a  natoral 
body;  there  is  no  such  succession  here.  These  parties  are 
in  by  contract.  The  law  on  this  subject  is  correctly  stated 
in  Watson's  Clergyman's  Law,  p.  28,  where  it  is  said: ''  Two 
persons,  by  an  instrument  in  writing,  do  agree  to  ex- 
change their  benefices,  which  are  both  spiritual,  and  in 
order  thereunto  resign  them  into  the  hands  of  the  ordi- 
nary. Such  exchange  being  executed  the  resignations  are 
good,  but  though  the  one  is  instituted  and  inducted  into 
the  other's  benefice,  yet  if  the  exchange  be  not  executed 
in  both  parts,  the  clerk  on  whose  part  the  exchange  mm 
not  executed  may  have  his  benefice  again."  This  shews 
that  the  parties  are  not  in  merely  by  resignation  on  the 
one  side,  and  presentation,  institution,  and  induction  on 
the  other;  for  if  so,  on  one  being  presented,  instituted| 
and  inducted,  the  estate  and  right  of  action  would  vest  in 
him  immediately ;  but  it  is  not  so  in  the  case  of  an  6X* 
change,  for  so  long  as  it  is  not  executed  on  both  sides  the 

(a)  Page  821. 
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whole  proceeding  may  be  rendered  Toid,  and  each  may  in  Exok,  o/  putu, 
such  case  resume  his  old  estate.  The  parties^  therefore^  ^^^' 
are  not  in  by  institution  and  induction :  if  they  were^  their 
light  of  action  would  vest  immediately^  but  it  does  not ; — 
"for  in  this  case  of  exchange  the  law  doth  annex  this 
condition  to  a  resignation^  if  it  be  folly  executed.  But  a 
collateral  condition  may  not  be  annexed  thereunto.^'  An 
irgument  on  the  other  side  is  built  on  this  latter  expres- 
sion^ which  was  read  from  Gibson's  Codex^  but  it  does  not 
iffect  the  case  at  all.  Lord  Coke  (a)  compares  the  effect 
of  an  agreement;  in  a  case  of  this  sort^  to  a  deed  to  lead 
the  uses  of  a  fine^  and  says^  that  to  a  fine  no  collateral 
condition  can  be  annexed ;  but  who  can  doubt  that  it  may 
be  contained  in  a  deed  to  lead  the  uses  of  such  fine? 
The  passage  in  Watson  proceeds  as  follows:  ''But  a 
collateral  condition  may  not  be  annexed  thereunto^  no 
more  than  an  ordinary  may  admit  upon  condition,  or  a 
judgment  be  confessed  upon  condition,  which  are  judicial 
acts.  And  so  if  two,  upon  such  an  agreement,  resign  as 
sfixresaid,  and  the  patrons,  according  to  their  agreement, 
preaent  cross  de  novo,  (as  they  must  do  if  the  exchange 
be  executed),  and  the  one  is  admitted,  instituted,  and 
inducted  into  the  other's  benefice ;  and  the  other  is  like- 
wise instituted  into  his,  but  the  first  dieth  before  he  is 
inducted  into  his  benefice,  although  after  a  mandate 
made  by  the  bishop  for  his  induction,  (although  the  in- 
duction of  the  first  was  absolute),  yet,  because  it  was 
directed  by  the  precedent  agreement,  which  ought  to  be 
executed  on  both  parts  in  the  lifetime  of  the  parties, 
(which  in  this  case  it  was  not  for  want  of  induction),  the 
exdiange  is  void.  Fitzh.  Abr.,  Exchange,  10,  Lord  Crom* 
wdf9  case,  2  Co.  74.  b.  The  like  law  if  before  the  com- 
peting of  the  exchange  by  mutual  presentment,  institu* 
tion,  and  induction,  the  reason  of  the  exchange  fail ;  Colt 

(a)  See  2  Rep.  74  b. 
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Exeh.  of  PUat,  and  Glover  v.  The  Bishop  of  Lichfield  and  Coventry y  Hob. 

150;  for  respect  must  be  had  to  the  resignation  and  pro- 
testation of  both  incumbents.  And  therefore  either  incum- 
bent may  return  to  his  old  benefice,  in  pristine  statu,  upon 
his  former  presentments/'  There  is  a  case  precisely  to  the 
same  effect  in  Bum's  Ecclesiastical  Law, vol.  2,  p.24b^,  where 
it  is  said :  ''  Thus,  where  one  is  both  instituted  and  in- 
ducted, and  the  other  is  t)nly  instituted  and  dies,  or  refuses 
to  finish,  in  this  case,  though  they  have  proceeded  so  far, 
yet  the  resignation  and  all  that  followeth  upon  it  shall  be 
void,  and  both  (if  both  are  living)  may  return  to  their  for- 
mer benefices  upon  the  foot  of  former  possession ;  or  if  one 
dies  before  he  is  inducted,  and  after  the  induction  of  the 
other,  this  induction  and  all  that  went  before  shall  be 
void,  because  the  exchange  was  not  fully  executed  during 
the  lives  of  the  parties/'  For  this  Gibson's  Codex,  821, 
is  cited  as  an  authority ;  and  it  is  added  from  Degge's 
Parson's  Counsellor,  '^  and  this  is  agreeable  to  the  reason 
of  the  common  law,  for  at  the  common  law,  if  a  man  ex- 
change lands,  and  the  lands  he  receives  in  exchange  be 
evicted,  he  may  repair  to  his  own  lands  and  re-enter  upon 
them."  There  is  more  analogy  between  estates  ecclesiastical 
and  estates  at  common  law  than  may  at  first  be  supposed. 
This  is  an  action  of  tort,  which  is  founded  upon  the 
estate  of  the  parties.  It  is  not  annexed  to  the  person 
in  any  way;  and  if  the  legal  seisin  in  fee  is  not  in  the 
parties,  the  action  cannot  be  maintained :  Wright  v.  Smg^ 
thies{a)y  Browne  v.  Ramsden{b).  Those  cases  shew  that 
the  right  of  action  is  annexed  to  the  estate.  Then  what 
estate  has  the  parson  in  his  glebe?  In  Co.  Lit.  841. a. 
it  is  said, — "  In  whom  the  fee  simple  of  the  glebe  is,  is 
a  question  in  our  books.  Some  hold  that  it  is  in  the  pa- 
tron; but  that  cannot  be  for  two  reasons.  First,  for  that  in 
the  beginning  the  land  was  given  to  the  parson  and  his 
successors,  and  the  patron  is  no  successor.     Secondly,  the 

(a)  10  Eaat,  409.  (6)  2  Moore,  612. 
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words  of  the  writ  of  juris  ntrom  be^  '  si  sit  libera  eleemo-  ExcH.  of  PUat, 
sina  ecclesise  de  D/,  and  not  of  the'patron.  Some  others  ^  ^^^* 
do  hold  that  the  fee-simple  is  in  the  patron  and  ordi- 
nary; but  this  cannot  be  for  the  causes  above  said:  and 
therefore^  of  necessity^  the  fee-simple  is  in  abeyance^  as 
Littleton  saith.  And  this  was  provided  by  the  provi- 
dence and  wisdom  of  the  law;  for  that  the  parson  and 
▼icar  have  curam  animarum^  and  were  bound  to  cele- 
brate divine  service,  and  administer  the  sacraments;  and 
therefore  no  act  of  the  predecessor  should  make  a  discon- 
tinuance to  take  away  the  entry  of  the  successor,  and  to 
drive  him  to  a  real  action,  whereby  he  should  be  destitute 
of  maintenance  in  the  meantime.  Upon  consideration  of 
all  our  books  I  observe  this  diversity,  that  a  parson  or 
vicar,  for  the  benefit  of  the  church  and  of  his  successor,  is 
in  some  cases  esteemed  in  law  to  have  a  fee-simple  quali- 
fied; but  to  do  anything  to  the  prejudice  of  his  successor 
in  many  cases,  the  law  adjudgeth  him  to  have  in  effect 
but  an  estate  for  hte"  And  he  adds, — ^^  Causae  ec- 
clesise  publicis  causis  sequiparantur;  and  summa  ratio 
est  quae  pro  religione  fSeu^it.  And  Ecclesia  fungihir  vice 
minoris;  meliorem  facere  potest  conditionem  suam,  deteri- 
orem  nequaquam.  As  a  parson,  vicar,  archdeacon,  pre- 
bend, chantery  priest,  and  the  like,  may  have  an  action  of 
waste,  and  in  the  writ  it  shall  be  said,  ad  exhseredationem 
ecclesise,  &c.  ipsius  B.  or  prsebendse  ipsius  A."  From  this 
circumstance,  of  the  action  of  waste  lying,  it  seems  dear 
that  the  action  is  annexed  to  the  estate. 

Hence  it  would  seem  that  the  parson  for  some  purposes 
has  the  fee,  though  for  other  purposes  the  law  considers 
him  as  having  only  a  life  estate.  Then  what  estate  has  he 
for  the  purpose  of  exchanging  his  benefice  ?  If  a  fee,  then 
the  whole  fee  would  pass  by  the  contract  of  exchange,  and 
any  claim  for  dilapidations  by  either  is  out  of  the  question : 
if  a  life  estate  merely,  the  analogies  which  hold  at  common 
law  with  respect  to  estates  would  apply  here,  and  the  plain- 
tiff is  in  the  situation  of  a  remainder  man  who  has  pur- 
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jEc<s».  (f  PisMt,   diased  from  the  particular  tenant  his  life  estate^  and  it  ■ 

not  for  him  to  complain  that  he  has  not  so  good  a  bargain 
as  he  expected.  It  is^  however^  for  certain  porposea  only 
that  he  has  merely  a  life  estate ;  for  the  purpose  of  an  ou 
change  he  has  an  estate  in  fee.  He  has  power  by  law  to 
exchange  with  the  consent  of  the  patron  and  ordinary;  for 
that  purpose  he  has  the  fee^  and  by  the  contract  he  passes 
the  whole  fee^  and  not  merely  the  estate  of  the  person  im 
remainder  after  him.  If  so,  no  right  of  action  can  paH  to 
the  present  plaintiff.  And  if  it  were  a  life  estate^  the  same 
argument  would  prevail  to  nearly  the  same  extent.  When 
a  party  takes  an  estate  by  contract,  he  cannot  resort  to  an 
action  of  tort  at  common  law,  for  the  doing  that  to  wldeh 
he  was  a  party.  It  was  suggested  by  the  Lord  Chief  Barcm^ 
whether  a  party  who  contracted  for  his  own  benefit^  and 
agreed  to  waive  the  claim  for  dilapidations,  woold  not  fas 
chargeable  with  simony.  It  may  be  questionable  whether 
he  would.  There  may  be  cases  in  which  it  would  be  for  tfas 
benefit  of  the  church  that  a  fresh  incumbent  should  be  mads 
liable  for  the  dilapidations;  and  there  is  the  [Mrotectionof  die 
consent  of  the  patron  and  ordinary  being  necessary  to  Ae 
exchange.  It  is  clearly  for  the  benefit  of  the  churoh  tiiat 
parties  should  be  allowed  thus  to  exchange.  The  diocesan 
will  take  care  of  the  interests  of  the  churoh,  and  the  patron 
will  also  take  care  that  no  injustice  is  done  to  that  which 
cannot,  perhaps,  be  said  to  be  his  own  inheritance,  hut  ia 
pretty  nearly  so.  The  inconvenience  would  seem  to  be  tlie 
other  way.  If  an  agreement  upon  the  subject  be  simoniaesl, 
how  is  the  question  to  be  settled  between  the  parties  P  It 
can  only  be  by  two  cross  actions  in  every  case  of  an  ex* 
change.  It  is  a  strong  point  in  the  defendant's  favour,  thai 
no  such  action  as  this  has  ever  been  heard  of,  which  tends 
to  shew  that  such  an  action  would  not  lie,  as  exchanges 
Uke  this  are  of  every«day  occurrence. 

Lord  Abinosr,  C.  B. — It  might  be  a  very  considerable 
question,  whether,  if  a  contract  for  the  esehange  of  livings 
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were  made  in  writings  witli  an  express  declaration  that  ExcK  qf  pisa», 
neither  party  should  sue  the  other  fort  he  dilapidations, —  -^^\ 
if  cme  party  aaid.  If  you  will  admit  me  to  your  living,  I  will 
admit  you  to  mine,  and  I  will  make  no  claims  for  dilapida- 
tioii% — it  would  not  amount  to  a  simoniacal  contract^  and 
so  would  be  void.  At  present  I  do  not  see  that  it  makes 
any  difference  whether  it  be  a  contract  with  a  party  to  re- 
sign in  favour  of  another,  or  whether  it  be  a  contract  iat 
an  exchange,  which  may  possibly  fail  in  the  completion. 
But  it  is  unnecessary  in  this  case  to  pronounce  a  judgment 
on  that  point,  for  here  the  exchange  was  made  and  conif- 
pkted.  Then  the  only  question  is,  whether  an  agreement 
rimply  to  exchange,  has  necessarily  and  fairly  engrafted 
upon  it  the  condition  that  neither  party  shall  be  liable  to 
the  other  for  dilapidations.  I  see  nothing  to  shew  that, 
and  I  do  not  see  any  consequence,  derived  from  the  ad- 
mitted contract  to  exchange,  and  the  exchange  actually 
completed,  operating  against  the  right  of  the  party  enter- 
ing to  daim  i<x  dilapidations.  The  facts  found  in  this 
ease  preclude  the  necessity  of  the  Court  considering  the 
effect  of  a  positive  agreement  to  that  effect ;  there  is  no 
sodi  agreement  here ;  the  parties  have  the  same  right  as 
they  would  have  in  case  of  a  presentation  to  a  living,  when 
it  ia  dear  that  the  plaintiff  would  have  a  right  to  claim  for 
dilapidations  i^ainst  his  predecessor.  I  think,  therefore, 
that  the  judgment  must  be  in  his  fSstvour. 

Pabke,  B. — I  entirely  agree  in  opinion  with  the  Lord 
Chief  Banm.  The  first  question  is,  whether  there  is  in 
this  case  any  agreement  between  the  parties,  that  if  the 
living  were  exchanged,  each  should  omit  to  sue  the  other, 
and  in  effect  give  up  to  the  other  any  claim  for  dilapida- 
tions. The  case  finds  that  there  was  no  spedfic  agree- 
ment, and  it  would  be  ^ery  wrong  to  inler  from  the  facts 
stated  in  the  case,  that  there  was  such  an  agreement;  and 
even  if  there  were,  I  cannot  help  concurring  in  the 
doubt  which  has  been  expressed  by  my  Lord,  whether  it 
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Sxeh,  of  Pleat,  would  be  Valid  and  binding.    It  appears  to  me  to  sayour 

of  simony. 

The  next  question  is,  whether  by  law  the  claim  for  dila- 
pidations does  not  apply  to  a  successor  by  exchange,  as  well 
as  to  another.  The  law  upon  that  subject  is  expressed  in 
the  written  declaration  of  what  was  the  common  course  in 
the  olden  times.  In  the  case  of  Wise  v.  Metcalfe  {a),  that 
declaration  will  be  found  to  be  the  foundation  of  the  judg- 
ment of  the  Court,  and  it  is  extended  to  all  rectors.  It 
states  in  effect  (b),  that  "  all  prebends,  rectors,  vicars,  &e., 
shall  be  required  to  repair  and  support  their  parsonages^ 
and  so  on,  and  to  deliver  them  to  their  successor  repaired 
and  supported;  and  if  they  do  not,  they  shall  pay  such  a 
sum  to  their  successors  as  shall  be  necessary  for  the  repa- 
ration or  necessary  re-edification  of  the  house  or  building/' 
That  statement  of  the  law  applies  to  all  successors  of  per- 
sons ceasing  to  possess  the  living.  If  they  have  permitted 
dilapidations,  they  are  to  pay  to  their  successors  so  much 
as  shall  be  necessary  to  put  the  rectory  into  a  proper  state 
of  repair.  Such  being  the  law,  there  is  no  doubt  the  plain- 
tiff was  the  successor  of  the  defendant.  It  is  said  that  it 
could  not  be  known  till  the  exchange  was  completed  whe- 
ther he  would  be  his  successor;  there  can  be  no  doubt 
that  it  was  a  defeasible  right  to  the  living,  until  the  other 
incumbent  was  inducted ;  but  I  do  not  think  there  can  be 
any  doubt,  that  when  induction  took  place  on  his  taking 
possession,  he  became  the  successor,  and  his  predecessor 
became  liable  for  the  dilapidations.  The  circumstance  of 
the  right  being  defeasible  I  do  not  think  constitutes  a 
defence;  but  it  is  unnecessary  to  decide  that  question 
here,  because  the  other  incumbent  was  inducted  also. 
The  case  therefore  appears  to  me  to  be  clear  on  both 
points.  It  is  found  that  there  was  no  agreement  be- 
tween the  parties  that  the  one  should  give  up  the  right  to 


(a)  10  B.  &  Cr.  299;  5  Man.  (b)  See  1  Lutw.  116;   Degge'i 

&  Ry.  235,  965.  Panon*8  Counsellor,  p.,188,  pi.  94. 
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dilapidation  as  against  the  other^  and  there  is  no  exemp-  Bxch.  of  PUat, 
tion  to  the  operation  of  the  general  law  applying  to  a 
case  of  mutual  resignation  with  a  view  to  an  exchange  of 
liYings. 

OuBNST^  B. — It  is  found  that  there  was  no  agreement 
here,  and  therefore  the  common  law  must  prevail. 

BoLFE,  B. — I  am  of  the  same  opinion.  Suppose,  instead 
of  an  exchange,  it  had  been  an  acceptance  by  the  other 
party  of  the  Uidng,  there  is  no  doubt  the  common-law  right 
would  have  attached ;  and  I  see  no  ground  for  making  the 
slightest  difference.  This  is  an  acceptance  of  a  living 
imder  a  special  contract, — a  case  in  which  the  law  allows  a 
contract,  that  in  consideration  of  one  resigning  his  living, 
the  other  shall  resign  also.  I  do  not  enter  into  the  argu- 
ment as  to  what  would  be  the  law  in  the  intermediate 
period  between  the  first  and  the  second  presentation.  I 
think  the  same  principle  would  still  apply,  but  there  is  a 
great  analogy  between  this  and  the  exchange  of  land — the 
exchange  may  become  wholly  void  by  the  death  of  one  of 
the  parties  before  the  transaction  is  completed.  Upon  the 
whole,  I  entirely  concur  in  the  opinion  which  has  been  ex- 
pressed, and  particularly  in  the  doubt  intimated  by  my 
Lord,  whether  an  agreement  to  waive  the  claim  for  dilapi- 
dations would  have  been  a  valid  agreement. 

Judgment  for  the  plaintiff. 


VOL.  IX.  N  M.  W. 
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Exeh,  of  PlecUf 
1841. 

j^op.  24.  Staniland  V.  Hopkins. 

By  an  act  of  X  HIS  was  an  action  for  money  had  and  received  by  the 
attngTcourr"  defendant  to  the  nse  of  the  plaintiff^  and  on  an  account 
Ae^rouli  of  stated  between  them.  The  defendant  pleaded  the  gene- 
Botton,  it  was  ral  issue^  non  assumpsit^  and  a  verdict  was  found  for  the 
the  mayor,  re-  plaintiff^  with  £167  damages^  subject  to  the  following 
recordcr^aSder-  ^^^^^  ^*^  liberty  for  either  party  to  turn  it  into  a  special 

men,  and  com-    ycrdict. 
moncoundlmen 

for  the  time  be-  By  an  act  of  the  47  Geo.  3,  c.  1,  s.  2,  intituled  "An 
rough,  the  jug-  Act  for  the  morc  speedy  recovery  of  Small  Debts  in  the 
peace°for*a  cer-  ^orough  and  parish  of  Boston^  and  the  hundreds  of  Skir- 
tain  district,       bg^k  and  Kirtou.  except  the  parishes  of  Grosberton  and 

together  with  ^  ^  .  .  ,  -• 

other  persons  Surflcet^  iu  the  couuty  of  Lincoln/'  after  reciting  that  the 
tio^ii^?  sho^d  borough  of  Boston  is  an  ancient  corporation,  as  well  by 
be  the  commis-  prescription  as   charter,   and  also  that  it  would   greatly 

sioners  thereof ;   ir  tr  f  o  ^ 

and  that  in  case  tend  to  the  encouragement  of  trade  in  the  said  borough 
the  situation  of  and  iu  the  said  parishes  and  places,  if  certain  local  acts 
court,°Ia,*the    ^^  Parliament  were  repealed,  and  more  extensive  powers 

mayor  and  al- 
dermen of  the 

borough,  for  the  time  being,  or  the  major  part  of  them,  should  appoint  a  successor,  and  that 
until  such  appointment  should  be  made,  the  commissioners  or  any  three  or  more  of  them  should 
nominate  officers  to  do  the  business  of  the  Court.  At  a  meeting  of  the  town  council  of  B.,  spe- 
cially summoned  for  the  purpose  of  electing  a  clerk,  the  plaintiff,  who  was  a  member  of  the 
council,  was  elected  by  the  council,  and  before  the  end  of  the  election  he  tendered  to  the 
mayor  his  resignation  of  the  office  of  town  councillor,  together  with  the  sum  of  £50  as  a  Sne 
on  resignation,  under  5  &  6  Will.  4,  c.  76,  s.  51.  No  bye-law  had  been  made  to  enforce  a  fine 
on  resignation,  and  therefore  the  mayor  returned  the  £50,  in  the  presence  of  the  council,  after 
the  election.  The  plaintiff's  seat  in  the  council  was  afterwards  filled  by  the  election  of  another 
person,  and  at  a  quarterly  meeting  of  the  town  council,  held  on  the  7th  of  May,  1840,  of  which 
no  notice  had  been  given,  the  plaintiff  was  again  elected  by  the  town  council : — Held,  first, 
that  neither  the  73rd  section  of  5  &  6  Will.  4,  c.  76,  nor  the  8th  section  of  6  &  7  Will.  4,  c.  105, 
was  applicable  to  this  case. 

Secondly,  that  the  case  was  within  the  72nd  section  of  5  &  6  Will.  4,  c.  76 ;  the  true  con- 
struction of  which  was,  that  the  body  corporate,  under  that  act,  should  be  trustees  or  commis- 
sioners for  executing,  by  the  town  council,  the  powers  and  provisions  of  all  acts  of  Parliament,  of 
which  powers  and  provisions  the  old  body  corporate,  or  any  of  the  members  thereof,  in  their 
corporate  capacity,  were  sole  commissioners  or  trustees  before  the  election  of  the  town  council: 
and  as  the  mayor  and  aldermen  were,  by  the  local  act,  sole  trustees  or  commissioners  for  the 
purpose  of  appointing  the  clerk,  that  their  powers  devolved  upon  the  town  council,  and  that 
the  plaintiff  was  duly  elected  at  the  first  meeting;  that,  under  all  the  circumstances  of  the  case, 
the  plaintiff^s  resignation  of  the  office  of  town  councillor  was  sufficient :  but  that  if  it  was  not, 
his  election  to  the  office  of  clerk  had  the  effect  of  vacating  his  office  of  town  councillor. 


KICHAELHA8   TSBM,  5  VICT.  179 

vested  in  commissioners^  to  hear  and  determine  plaints  con-  Exch.  of  puat, 
ceming  debts  not  exceeding  £5,  arising  within  the  said  bo-  ^  ^^'  . 
rough  and  parish  of  Boston^  and  the  said  hundreds  of  Skir-  Staniland 
beck  and  Kirton^  except  the  parishes  of  Oosberton  and  Hof&inb. 
Sorfleet,  it  was  enacted^  ^'That  the  mayor^  recorder^  de- 
puty recorder^  aldermen^  and  common  councihnen  of  the 
said  borough  of  Boston  for  the  time  beings  the  several  jus- 
tices of  the  peace  for  the  parts  of  Holland  in  the  said 
county  for  the  time  beings  residing  in  and  acting  for  the 
said  parts,  the  several  ministers  of  the  parish  churches 
within  the  said  hundreds  of  Kirton  and  Skirbeck,  for  the 
time  being,  and  the  several  other  persons  therein  named, 
should  be  and  they  were  thereby  appointed  commissioners, 
and  they  and  their  successors  were  thereby  constituted  a 
court  of  justice,  by  the  name  of  the  Court  of  B/cquests  for  the 
borough  and  parish  of  Boston,  and  the  hundreds  of  Skir- 
beck  and  Kirton,  except  &c.,  in  the  county  of  Lincoln ;  and 
the  said  commissioners  were  thereby  empowered  and  re- 
quired to  meet  and  assemble,  and  to  hold  the  said  Court 
on  Monday  in  every  week,  in  the  Guildhall  of  the  said 
borough,  or  in  some  other  convenient  place  within  the  said 
borough,  to  be  appointed  by  the  major  part  of  the  said 
commissioners  for  that  purpose  assembled ;  that  the  first 
meeting  of  the  said  commissioners  should  be  holden  on  the 
third  Monday  next  after  the  passing  of  the  said  act,  and  the 
commissioners  present  should  elect  a  chairman  for  that 
meeting,  and  so  at  each  succeeding  meeting ;  and  the  said 
commissioners,  or  the  major  part  of  them  who  should  be 
present  at  such  meetings,  not  being  less  than  three,  (ex- 
cept as  thereinafter  mentioned),  were  thereby  authorized 
and  empowered  to  hear  and  determine  all  such  actions  and 
causes  as  were  thereinafter  mentioned,  and  to  give  such 
judgments,  and  to  make  such  orders  and  decrees  therein, 
and  to  award  execution  thereupon,  with  the  costs,  against 
the  body  or  bodies,  or  against  the  goods  of  aU  and  every 
other  the  person  and  persons  against  whom  they  should 
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Exck.  of  Pleat,  give  any  such  judgments^  or  make  any  order  or  decree  as 


^  '  ^  should  to  them  seem  just  in  law  or  equity ;  and  in  case  of 
Stanilakd  any  equality  of  votes  in  any  action^  cause^  or  question 
Hopkins,  before  the  said  commissioners^  the  said  chairman^  so 
elected^  should  have  the  casting  vote ;  and  if  it  should  hap- 
pen that  no  chairman  should  have  been  previously  elected 
at  that  meetings  then  and  in  every  such  case  the  commis- 
sioner present^  who  should  stand  first  in  the  list  of  names 
of  the  said  commissioners,  should  have  the  decisive  or 
casting  vote.  And  it  was  thereby  further  enacted^  that 
when  and  as  often  as  it  should  happen  that  the  office  of 
clerk,  or  serjeant,  or  crier,  or  any  other  officer  or  officers, 
should  becQme  vacant,  either  through  misbehaviour,  death, 
or  resignation,  suspension,  dismission,  removal,  or  inca- 
pacity, then  and  in  every  such  case  it  should  and  might 
be  lawful  for  the  mayor  and  aldermen  of  the  said  borouf^ 
of  Boston  for  the  time  being,  or  the  major  part  of  them, 
and  they  were  thereby  required  to  nominate  and  appoint 
another  fit  and  proper  person  to  be  clerk,  or  serjeant,  or 
crier,  or  other  officer  or  officers  of  and  in  the  said  Court 
of  Bequests  during  his  and  their  good  behaviour,  and 
until  such  nomination  and  appointments  should  be  made 
as  aforesaid,  it  should  and  might  be  lawful  for  the  said 
commissioners  of  the  said  Court  of  Bequests,  or  any  three 
or  more  of  them,  assembled  as  aforesaid,  to  appoint  such 
officers  respectively  to  do  the  business  of  the  said  Court 
until  such  nomination  and  appointment  should  from  time 
to  time  be  made  as  aforesaid ;  and  aU  persons  so  appointed 
by  the  said  commissioners,  or  any  three  of  them,  should 
be  and  be  deemed  to  be  (during  such  time  as  they  should 
respectively  act)  officers  under  the  said  act,  to  all  intents 
and  purposes  whatsoever,  and  entitled  to  all  the  advan- 
tages and  emoluments  specified  in  the  said  act,  and  should 
be  subject  to  be  removed  from  their  offices  in  like  manner 
as  the  officers  from  time  to  time  to  be  appointed  by  the 
mayor  and  aldermen  of  the  said  borough  of  Boston  as 
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aforesaid^  or  the  major  part  of  them,  for  the  time  beings  Exek.  of  p 
were  subject  to  be  removed/^  ^ 

By  the  10th  section  of  the   act,   the  commissioners     Stanilai 
had  power  to  remove  the  clerk  for  misbehaviour,   and,      HorKiNi 
subject  to  the  control  of  the  mayor  and  aldermen,  to 
appoint   a  deputy  during  his  removal.    A  copy  of  the 
above-mentioned  act  accompanied  and  was  to  form  part  of 
this  case. 

The  council  of  the  said  borough,  at  the  time  of  the 
several  elections  of  the  plaintiff  and  defendant  respec- 
tively, as  hereinafter  mentioned,  had  not  appointed  any 
of  their  body,  under  the  73rd  section  of  the  5  &  6  Will.  4, 
c.  76,  to  execute  the  powers,  duties,  and  functions  reposed 
in  the  mayor  and  aldermen  by  the  above  statute,  or  to 
act  as  commissioners  under  the  above  statute.  On  the 
JWrd  of  November,  1839,  Mr.  Francis  Thirkill,  the  clerk 
of  the  said  Court,  died,  and  the  office  thereby  became  va- 
cant. On  the  2nd  of  December,  1839,  at  a  meeting  of 
the  town  council,  speciaUy  simimoned  for  the  purpose  of 
electing  a  clerk  to  the  said  Court,  the  defendant  was  first 
elected  by  the  mayor  and  aldermen  only,  after  which  an 
election  took  place  before  the  town  council,  at  which  both 
the  plaintiff  and  the  defendant  were  candidates.  They 
were  both  members  of  the  town  council,  and  out  of  cour- 
tesy they  each  voted  for  the  other  at  the  election  of  the 
town  council.  Immediately  after  the  plaintiff  had  voted 
for  the  defendant,  and  before  the  election  was  com- 
pleted, he  tendered  his  resignation  to  the  mayor,  in  a  let- 
ter, with  £50.  The  mayor  afterwards  returned  the  £50. 
The  plaintiff  was  elected  by  the  council,  eleven  mem- 
bers of  the  council  voting  for  the  plaintiff,  and  ten  for 
the  defendant.  There  was  no  bye-law  to  enforce  a  fine 
on  resignation ;  and  therefore  the  mayor  returned  the  £50 
in  the  presence  of  the  council  after  the  election.  Af- 
terwards, on  the  12th  of  December,  the  plaintiff  ^s  s^at 
at  the  council  was  filled  by  an  election  of  Mr.  Wedd  by 
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Exch,  qf  PUat,  the  burgesses  of  the  same  ward.    At  a  quarterly  meeting 

>     ^  '  ^     of  the  town  council^  on  the  7th  of  May,  1840,  the  plain- 

stamilamd    tiflF  was  re-elected  by  the  council.    No  previous  notice  had 

Hopkins,      been  given  of  the  intention  to  elect  a  clerk  of  the  Court  ctf 

Bequests  at  that  meeting.    The  defendant  has  always,  since 

his  election  by  the  mayor  and  aldermen,  acted  as  clerk  erf 

the  said  court,  and  has  received  fpes  to  the  amount  of  £167, 

The  question  for  the  opinion  of  the  Court  was,  whethor 

the  plaintiff  had  been  duly  elected  clerk  of  the  said  court; 

if  so,  the  verdict  for  the  plaintiff  was  to  stand,*  otherwise 

a  verdict  was  to  be  entered  for  the  defendant. 

The  case  was  argued  early  in  this  Term  (Nov.  10),  by 

Hill,  for  the  plaintiff. — ^The  main  question  in  this  case  is, 
in  whom  the  right  of  election  is  vested.  The  Boston  Court 
of  Bequests  Act  enacts,  ^'  that  the  mayor,  recorder,  deputy 
recorder,  aldermen,  and  common  councilmen  of  the  Borough 
of  Boston,  with  the  justices  of  Holland,  the  ministers  of 
certain  parishes,  and  several  other  persons  named  in  the  act, 
shall  be  commissioners  of  the  court  f'  and  it  also  enacts, 
"  that  in  case  of  a  vacancy  in  the  office  of  derk,  or  Ser- 
jeant, or  crier,  &;c.,  of  such  court,  it  should  be  lawful  for 
the  mayor  and  aldermen  of  the  said  borough  of  Boston  for 
the  time  being,  or  the  major  part  of  them,  and  they  are 
thereby  required  to  nominate  and  appoint  another  fit  and 
proper  person  for  that  ptirpose.^'  That  power,  which  was 
formerly  vested  in  the  mayor  and  aldermen,  the  plaintiff 
contends,  is  now  vested,  by  the  Municipal  Corporation 
Act,  in  the  town  council,  and  they  having  appointed  him 
to  the  office  in  question,  his  appointment  is  valid.  The 
case  falls  within  the  72nd  section  of  5  &  6  Will.  4,  c.  76, 
which  enacts,  "  that  the  body  corporate  named  in  the 
said  schedules  (A)  and  (B)  in  conjunction  with  any  bo- 
rough, shall  be  trustees  for  executing,  by  the  council  of 
such  borough,  the  powers  and  provisions  of  all  acts  of  Par- 
liament made  before  the  passing  of  this  act,  (other  than 
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acts  made  for  securing  charitable  uses  and  trusts)^  and  of  Exeh.  of  puas, 

1841 

all  trusts  (other  than  charitable  uses  and  trusts)  of  which  ^  ^  ^ 
the  said  body  corporate^  or  any  of  the  members  thereof  Staniland 
in  their  corporate  capacity^  was  or  were  sole  trustees  be-  Hopkins. 
fore  the  time  of  the  first  election  of  councillors  in  such 
borough  under  this  act/^  The  effect  of  that  section  is  to 
Test  in  the  town  council  the  execution  of  all  the  powers 
and  prorisions  of  all  acts  of  Parliament  made  before  the 
passing  of  the  Municipal  Act^  of  which  powers  and  provi- 
sions the  old  corporations  were  the  sole  trustees  and  (by 
the  interpretation  clause,  section  142)  commissioners.  The 
78rd  section  enacts,  '^  that  in  every  borough  in  which  the 
body  corporate  &c.  was  or  were  before  the  passing  of  this 
act  trustees,  jointly  with  other  trustees,  for  the  execution 
of  any  act  of  Parliament,  or  of  any  trust,  or  in  which  the 
body  corporate  &c.  by  any  statute,  charter,  bye-law,  or 
custom,  was  or  were  before  the  passing  of  this  act  lawfully 
appointed  to  or  exercised  any  powers,  duties,  or  functions 
whatsoever,  not  otherwise  herein  provided  for,  the  council 
of  such  borough  shall  appoint  a  like  number  of  council- 
lors to  be  joint  trustees  as  there  were  theretofore  members 
or  nominees  of  such  corporate  body/'  That  section,  there- 
fore, provides  for  two  other  classes  of  cases :  one  where  the 
old  corporations  were  joint  trustees  with  other  parties;  the 
other  where  they  exercised  powers  and  functions  not  other- 
wise provided  for  by  the  Municipal  Corporation  Act.  The 
appointment  of  the  clerk  of  the  court  under  the  local 
Act  was  vested  solely  in  the  mayor  and  aldermen,  who 
were  trustees  of  the  powers  and  provisions  of  the  local 
Act,  and  therefore  it  now  vests  in  the  town  council  under 
the  72nd  section.  The  argument  on  the  other  side  is,  that 
the  town  coimcil  have  no  right  to  appoint  the  clerk ;  ac- 
cording to  their  construction  of  the  72nd  section,  the  town 
council  have  only  a  right  to  interfere  in  cases  where  the 
old  corporations  were  the  trustees  of  entire  acts  of  Parlia- 
ment, and  not  merely  of  some  of  the  powers  and  provi- 
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Ejech,  of  Pieoi,  sions  Contained  therein ;  and  that  as  the  mayor  and  alder- 
'  ^     men  of  the  old  corporation  were  the  commissioners^  not 
Stanilano     of  the  whole  act  of  Parliament,  bnt  only  of  that  part  relat- 
Hopkins,      ing  to  the  election  of  the  clerk  and  officers  of  the  Courts 
the  case  falls  within  the  73rd  section :  and  it  will  be  con- 
tended that  it  was  the  dnty  of  the  town  council  to  appoint 
a  certain  number  of  their  own  body,  in  whom  the  right  of 
electing  the  clerk  should  vest.     That  construction,  how- 
ever, is  at  variance  both  with  the  grammatical  interpreta- 
tion of  the  section,  and  the  object  and  purposes  of  the  act. 
Whatever  was  the  intention  of  the  last  clause  of  the  73rd 
section,  it  clearly  refers  to  other  duties  and  cases  than 
those  mentioned  in  the  72nd  section. 

Secondly,  the  plaintiff  was  twice  elected :  first,  on  the 
2nd  of  December,  1839,  by  the  town  council,  at  a  meet- 
ing specially  convened  for  that  purpose,  pursuant  to  the 
69th  section  of  5  &  6  Will.  4,  c.  76 ;  and  secondly,  on  the 
7th  of  May,  1840,  at  a  quarterly  meeting  of  the  town 
council,  of  which,  however,  no  notice  was  given.  Bnt  no 
notice  was  necessary,  for  the  election  of  clerk  fell  within 
the  description  of  general  buriness,  which,  by  the  69th 
section,  might  be  transacted  at  a  quarterly  meeting  with- 
out notice,  or  might  foe  transacted  at  a  quarterly  meeting 
by  the  town  council  under  6  &  7  Will.  4,  c.  105,  s.  8,  which 
provides  that  the  town  council  may  do  at  a  quarterly  meet- 
ing "  every  thing  provided  under  any  local  act  of  Parlia- 
ment to  be  done  exclusively  by  any  particular  or  limited 
number,  class,  or  description  of  the  members  of  any 
body  corporate  named  in  the  schedules  (A)  and  (B)  an- 
nexed to  the  said  act.^'  The  quarterly  meeting,  there- 
fore, had  jurisdiction  and  exercised  it  properly,  and  no 
notice  of  those  meetings  was  necessary,  as  they  are  fixed 
by  the  act. 

But,  thirdly,  it  will  be  said  that  the  plaintiff,  being  a 
member  of  the  town  council  at  the  time  the  election 
began,  was  ineligible,  because  the  town  council  as  com- 
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missioners  had  power  to  remove  officers  of  the  Court  of  E^h  of  p. 
Requests^  and  he  had  thereby  a  control  over  his  own  re-  .  ^  — 
movaL  But  the  answer  to  that  is^  that  at  common  law  stamilai 
the  functions  of  clerk  and  town  councillor  are  not  incom-  Hopkimi 
patible ;  and  that  the  town  council  have  joint  and  not  ex- 
clusive powers  of  removing  officers,  the  power  of  removal 
being  in  the  commissioners  generally,  under  the  provisions 
of  the  local  act.  [Parkey  B. — The  town  council  are  to 
elect  commissioners  to  fulfil  the  duties  of  joint  commis- 
sioners with  the  justices.  If  the  plaintiff  continues  a 
member  of  the  toMm  council,  there  is  a  difficulty  in  saying 
that  he  is  eligible  as  clerk,  because  he  would  have  the 
right  of  voting  for  the  commissioners,  who  have  the  power 
of  appointment  as  to  himself.]  If  the  offices  are  incom- 
patible, his  office  of  town  councillor  would  be  vacated.  In 
Rex  V.  Tlzzard  (a),  where,  in  the  borough  of  Weymouth, 
the  appointment  of  the  town  clerk  was  in  the  mayor, 
aldermen,  and  bailiffs,  to  hold  the  office  during  their 
pleasure,  with  a  salary  which  they  had  power  to  alter  in 
amount  or  withdraw  altogether;  and  one  of  the  town 
clerk's  duties  was  to  attend  all  corporate  meetings  of  the 
mayor,  aldermen,  &c.,  and  draw  up  minutes  of  their 
proceedings  under  their  inspection :  it  was  held  that  the 
offices  of  alderman  and  town  clerk  were  incompatible, 
because  he  would  fill  the  situation  of  master  and  ser- 
vant, and  that  an  alderman  by  accepting  the  latter  vacat- 
ed the  former  office.  That  principle  was  recognised  in 
Rex  V.  Jones  (6),  and  also  in  Rex  v.  Patteson  (c),  where 
the  offices  of  common  councilman  and  town  clerk  were 
held  not  to  be  incompatible,  because  the  common  council 
were  not  the  masters  of  the  town  clerk,  and  had  no  power 
of  removing  him  or  of  fixing  his  salary.  Again,  the 
plaintiff,  before  the  end  of  the  election,  tendered  his  re- 


(a)  9  B.  &  Cr.  418.  (h)  1  B.  &  Ad.  681. 

(c)  4  B.  &  Ad.  9. 
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Exeh.  qf  Pleat,  signation  of  the  office  of  town  councillor,  which  the  coun- 
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'  -     cil^  being  by  the  6th  section  of  the  Municipal  Act  6  &  6 

Stanilamd  Will.  4  invested  with  all  the  powers  of  the  old  corporation, 
Hopkins,  were  competent  to  accept.  Besides,  the  28th  section  of 
the  5  &  6  Will.  4,  c.  76,  is  applicable  to  this  case.  That  sec- 
tion enacts,  "  that  no  person  shall  be  qualified  to  be  elected, 
or  to  be  a  councillor  or  alderman^'  of  any  such  borough, 
''during  such  time  as  he  shall  hold  any  office  or  place  of  pro- 
fit other  than  that  of  mayor,  in  the  gift  or  disposal  of  the 
council  of  such  borough.^'  This  is  a  place  of  profit  in  the 
gift  of  the  council,  and  might  be  given  by  them  to  the 
plaintiff.  There  is  nothing  in  the  act  to  prevent  the  town 
council  from  conferring  such  a  place  upon  one  of  their  own 
body.  The  effect  of  this  section  is,  to  disqualify  the 
holder  of  a  place  of  profit  from  being  elected  a  town  coun- 
cillor, and  as  soon  as  he  is  elected  to  such  an  office  he 
would  cease  to  be  a  member  of  the  town  council. 

The  SoUdtor-Generdly  contra. — ^The  appointment  of  the 
clerk  of  the  Court  of  Bequests  is  not  in  the  town  council 
of  this  borough.  The  power  to  elect  a  clerk  was,  by  the 
local  Act,  in  a  portion  only  of  the  corporation.  This  case 
does  not  fall  within  the  72nd  section,  as  that  was  in- 
tended to  apply  to  cases  where  the  whole  corporation  were 
the  sole  trustees  of  "acts  of  Parliament*'  or  of  "trusts." 
Here  the  mayor  and  aldermen  were  not  the  sole  trustees 
of  the  local  act  of  Parliament,  for  the  other  commis- 
sioners were  associated  with  them  in  its  execution.  The 
case  comes  within  the  73rd  section,  which  applies  to  cases 
where  the  old  corporation  were  trustees  yoin/Zy  with  other 
persons,  or  where  a  limited  number  of  them  were  by  any 
statute,  bye-law,  or  custom,  "appointed  to  or  exercised 
any  powers,  duties,  or  functions  whatsoever,  not  otherwise 
herein  provided  for."  The  use  of  the  word  statute  shews 
that  the  powers  there  alluded  to  are  not  those  of  a  corpo- 
rate nature  only.     The  town  council  ought  to  have  ap- 
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pointed  an  equal  number  of  their  own  body  with  those  of  Bxeh,  qfPieoi, 
the  old  corporation^  who  before  had  the  power  to  elect  the    ^    ^      ^ 
clerk  of  the  Cioiurt  of  Bequests.      It  may  well  be  con-     Staniland 
ceived  that  the  legislature  intended  that  the  ten  or  twelye      Hopkins. 
persons^  who  constituted  the  body  of  mayor  and  aldermen, 
were  proper  persons  to  make  the  appointment,  and  not 
that  a  meeting  of  the  whole  town  council  should  proceed 
to  a  general  election  of  the  clerk.    It  is  clear  that  the 
right  to  nominate  the  clerk  is  not  in  the  town  council,  but 
in  a  limited  number  to  be  appointed  by  them. 

But  it  is  said  that  this  case  may  fall  within  the  6  &  7 
WilL  4,  c.  105,  s.  8,  which  enacts,  ''  that  every  thing  pro- 
yided,  under  any  local  act  of  Parliament,  to  be  done  eopclu* 
twely  by  any  particular  or  limited  number,  class,  or  de- 
scription of  the  members  of  any  body  corporate  named  in 
the  schedules  (A)  and  (B)  annexed  to  the  said  act  for  re- 
gulating corporations,  the  continuance  of  which  is  not 
inconsistent  with  the  provisions  of  the  said  act,  and  also 
every  thing  provided  in  any  such  local  acts  to  be  done  by 
the  justices,  or  by  some  particular  class  or  description  of 
members  of  such  body  corporate,  being  justices,  at  some 
court  of  general  or  quarter  sessions  assembled,  and  which 
does  not  relate  to  the  btmness  of  a  Court  of  criminal  or 
cknl  judicature,  shall  and  may  be  done  by  the  council  at 
some  quarterly  meeting  of  the  council,  or  by  some  com- 
mittee of  the  council,  or  any  three  or  more  of  such  com- 
mittee to  be  appointed  at  a  quarterly  meeting  of  the 
council.''  It  is  said  that  this  is  something  done  exclusively 
under  a  local  act  of  parliament  by  a  limited  number  of 
the  body  corporate,  ''  which  does  not  relate  to  the  busi- 
ness of  a  Court  of  civil  or  criminal  judicature.''  But 
that  is  not  so ;  for,  first,  the  appointment  of  a  clerk  was 
not  a  thing  to  be  done  under  the  local  act  exclutively  by 
the  mayor  and  aldermen ;  for  the  commissioners  generally, 
or  any  three  of  them,  had  the  power  to  nominate  a  clerk 
until  the  mayor  and  aldermen  have  made  the  appointment; 
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Exch,  rfPieM,  secondly,  that  section  is  not  in  the  plaintiff's  favour,  be- 
'  ^  cause  the  words  ''which  does  not  relate  to  the  .business  of 
Stanilamo  a  Court  of  criminal  or  civil  judicature,*'  override  the  whole 
UoPKiNt.  of  the  clause,  and  then  the  true  construction  of  the  clause 
is,  that  the  town  council  shall  execute  no  functions  which 
relate  to  the  criminal  or  civil  business  of  a  court  of  jus- 
tice; the  object  being  to  prevent  the  town  council  from 
interfering  with  the  administration  of  justice.  [Parke,  B. 
— The  legislature  seem  to  have  thought,  that  by  trans- 
ferring all  the  business  of  a  Court  of  criminal  and  civil 
judicature  to  the  recorder,  and  all  the  other  business  done 
by  justices  at  quarter  sessions,  not  relating  to  criminal  (ht 
civil  judicature,  to  the  council,  they  had  disposed  of  the  whole 
business.]  The  words  ''relating  to  a  Court  of  criminal  or 
civil  judicature,''  it  is  submitted,  extend  to  the  whole  of 
the  section,  and  then  the  appointment  of  a  clerk  of  thd 
Court  of  Bequests  is  a  matter  which  relates  "  to  the  busi- 
ness of  a  court  of  civil  judicature,"  and  therefore  does  not 
belong  to  the  town  council.  In  Palmer  v.  PoweU  (a),  it 
was  held  that  the  fees  of  the  assessor  and  clerk  of  the 
Court  of  Requests  did  relate  to  the  business  of  a  Court 
of  civil  judicature,  and  therefore  that  the  town  council  had 
no  authority  to  reduce  them.  The  words  "  business  of  a 
court"  cannot  be  confined  to  its  mere  judicial  business. 
The  clerk  transacts  the  whole  ministerial  business  of  the 
court.  The  object  of  the  legislature  was  to  prevent  this 
large  body  of  persons  from  interfering  with  anything  re- 
lating to  the  business  of  a  court  or  the  appointment  of  its 
officers.  Suppose,  under  the  local  act,  the  mayor  had 
been  a  judge  of  the  court,  could  it  be  contended  that  the 
town  coimcil  would  be  the  judges,  and  have  power  by 
vote  at  their  quarterly  meetings  to  sentence  criminals  to 
transportation?  There  would  be  no  end  to  the  absurdi- 
ties that  would  follow  if  this  is  held  to  apply  to  the  mem- 

(a)  6  M.  &  W.  627. 
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bcrs  of  the  corporate  body.     [Roffe,  B. — By  the  118th  Exch,  of  pum, 
section  of  the  5  &  6  Will.  4,  c.  76,  the  town  council  have     ^  ^^'  . 
the  power  in  certain  cases  of  appointing  the  necessary     Staniland 
ofiScer^  other  than  the  recorder,  for  the  trial  of  civil  actions.       Hopkins. 
That  seems  to  shew  that  the  object  of  the  legislature  was 
not  to  exclude  the  town  council  from  the  appointment.] 
It  perhaps  might  be  more  correct  to  argue  on  behalf  of 
the  defendant,  that,  as  this  power  is  before  vested  in  other 
persons,  the  8th  section  does  not  apply  to  this  case  at  all, 
but  to  those  cases  only  which  are  omitted  in  the  73rd  and 
other  sections  of  the  5  &  6  Will.  4,  c.  76.     If  this  case  is 
within  the  Municipal  Act  at  all,  it  is  within  the  73rd  sec- 
tion and  not  within  the  72nd. 

Then  with  respect  to  the  objection  that  the  plaintiff  at 
the  time  of  the  election  was  a  member  of  the  town  coun- 
cil. The  offices  of  town  councillor  and  clerk  of  the  court 
are  incompatible;  for  the  plaintiff,  in  his  capacity  of  town 
councillor,  would,  under  the  provisions  of  the  local  act, 
have  a  voice  if  a  question  as  to  his  own  removal  should 
arise,  and  might  thereby  keep  himself  in  office.  In  Rex  v. 
Paiteson,  it  is  laid  doMm  that  the  acceptance  of  an  incom- 
patible office  does  not  operate  as  an  avoidance  of  a  former 
office,  where  the  party  cannot  divest  himself  of  that  office 
by  his  OMm  act.  These  offices  being  incompatible,  the 
plaintiff  was  therefore  ineligible.  He  could  not  resign 
his  office  into  the  hands  of  the  burgesses,  who  have  the 
election  of  the  town  councillors,  for  they  had  no  power  to 
meet  for  the  purpose  of  accepting  his  resignation,  and  the 
council  had  no  power  to  accept  his  resignation,  nor  could 
he  resign  his  office  at  all  under  the  circumstances  of  the 
case.  By  the  51st  section  of  5  &  6  Will.  4,  c.  76,  it  is  pro- 
vided that  a  councillor  when  elected  shall  accept  the  office, 
or  in  lieu  thereof  shall  pay  such  fine,  not  exceeding  £bO, 
as  the  council  by  a  bye-law  shall  declare.  In  this  case  no 
bye-law  had  been  made  fixing  the  sum  to  be  paid  on  re- 
signation; it  could  not  therefore  be  paid,  and  no  resigna- 

VOL.  IX.  o  M.  w. 
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Bxeh  of  PiHUf  tion  conld  take  place.     Then  the  second  election  is  voidj 
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because  there  was  no  notice  of  the  meeting  of  the  town 
staniland  conncil;  for  the  appointment  of  a  clerk  of  the  CJonrt  of 
Hopkins.  Requests  is  not  such  ''  general  business ''  of  the  corporation 
as  by  the  69th  section  may  be  transacted  without  notice. 
But  it  is  contended  that  the  plaintifF^s  office  of  town  coun- 
cillor was  vacated  and  made  void  by  his  acceptance  of  an 
office  of  profit  in  the  gift  of  the  town  council;  but  if  the 
office  of  town  coimcillor  could  not  be  got  rid  of  directly  by 
resignation,  neither  could  it  by  indirect  means :  and  the 
plaintiff  was  therefore  ineligible. 

Hill  replied. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Lord  Abingeb,  C.  B. — The  plaintiff  in  this  case  claims 
to  be  the  clerk  of  the  court  for  the  recovery  of  smaU  debts 
for  the  Borough  of  Boston,  and  certain  hundreds  of  the 
county  of  Lincoln.  His  title  to  that  office  depends  upon 
two  questions : — ^first,  whether  the  town  council  of  Boston 
had  the  power  of  appointing  that  officer;  and  secondly^ 
whether  he  was  ineligible  by  reason  of  having  been  at  the 
time  of  the  election  a  member  of  the  town  council.  By 
the  local  Act,  47  Geo.  8,  establishing  the  small  debts 
court  above  mentioned,  the  mayor,  recorder,  deputy  re- 
corder, aldermen,  and  common  councilmen  of  Boston,  and 
several  other  persons  therein  named,  were  made  commis- 
sioners of  the  court.  On  the  vacancy  of  the  office  of  derk 
of  the  court,  the  mayor  and  aldermen  of  Boston  had  power 
to  nominate  his  successor,  whenever  such  nominationahoold 
be  made,  and  the  commissioners  at  large  were  to  appoint 
an  officer  to  act  in  the  meantime ;  and  the  clerk  was  liable 
to  be  removed  for  misbehaviour  by  the  commissionecs,  act- 
ing in  open  court,  and  they  might  appoint  a  deputy  during 
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his  absence^  subject  to  the  control  of  the  mayor  and  alder-  Exeh.  of  PUat, 
men  only.  A  vacancy  having  occurred  in  the  office  of  clerk,  v  ^  ^ 
the  town  council  proceeded  to  an  election  without  having  Staniland 
at  any  previous  time  named  an  equal  or  any  number  Hopkins. 
of  persons  to  act  as  commissioners,  and  the  first  and  most 
important  question  in  the  case  is,  whether  they  were  le- 
gally empowered  to  elect.  This  appears  to  us  to  depend 
upon  the  construction  of  the  72nd  clause  of  the  Municipal 
Act,  which  provides, — "  that  the  body  corporate  named  in 
the  said  schedules  (A.)  and  (B.),  in  conjunction  with  any 
borough,  shall  be  trustees  for  executing,  by  the  council  of 
such  borough,  the  powers  and  provisions  of  all  acts  of  Par- 
liament made  before  the  passing  of  this  act  (other  than 
acts  made  for  securing  charitable  uses  and  trusts),  and  of 
all  trusts  (other  than  charitable  uses  and  trusts)  of  which 
the  said  body  corporate,  or  any  of  the  members  thereof  in 
their  corporate  capacity,  was  or  were  sole  trustees  before 
the  time  of  the  first  election  of  councillors  in  such  borough 
under  this  act.''  Now  we  think  that  the  72nd  clause  may 
reasonably  be  construed  so  as  to  bring  the  present  case 
within  its  provisions ;  and  if  so,  the  73rd  clause,  which  has 
been  the  subject  of  much  argument,  and  the  object  of 
which  (the  latter  part  of  it)  is  very  obscure,  is  put  out  of 
the  question,  because  the  only  thing  very  certain  in  that 
clause  is,  that  it  does  not  apply  to  any  case  before  provided 
for  by  that  act.  If,  therefore,  the  particular  case  has  been 
before  provided  for,  we  ought  not  to  search  into  the  73rd 
clause  for  adifierent  provision,  nor  for  doubts  to  be  thrown 
on  the  fair  interpretation  of  the  preceding  clause.  If  then, 
for  the  purpose  of  construing  the  72nd  clause,  we  call  in  aid 
the  interpretation  clause,  sect.  142,  by  which  it  is  provided 
that  the  word  "  trustees''  shall  be  taken  to  mean  not  only 
trustees,  but  *'  commissioners  or  directors,  or  the  person 
charged  with  the  execution  of  a  trust  or  public  duty,"  we  may 
read  the  clause  thus : — "  The  body  corporate  of  each  borough 
shall  be  trustees  and  commissioners  for  executing,  or  shall  be 
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Sxek.  of  Pleat,  charged  with  the  duty  of  executing,  by  the  council  of  such 
-  borough,  the  powers  and  provisions  of  all  acts  of  Parlia- 
Staniland  ment  now  made,  and  of  all  trusts,  of  which  powers  and 
Hopkins,  provisions,  or  trusts,  the  body  corporate,  or  any  of  the 
members  thereof  in  their  corporate  capacity,  was  or  were 
sole  commissioners  or  trustees  respectively,  or  were  solely 
charged  ¥rith  the  duty  of  executing  them,  before  the  time 
of  the  first  election  of  councillors  in  such  borough/'  A.nd 
this,  we  think,  is  the  true  mode  of  construing  the  clause. 
It  is  however  contended,  that,  by  the  grammatical  con- 
struction of  the  72nd  section,  the  relative  "  which''  applies 
to  the  next  antecedent,  namely,  '^  acts  of  Parliament,"  and 
not  to  "  powers  and  provisions,"  and  that  the  section, 
therefore,  must  be  read  as  applying  only  to  those  cases  in 
which  the  body  corporate,  or  a  part  of  it,  are  sole  commis- 
sioners in  an  act  of  Parliament,  or  solely  charged  with  the 
duty  of  executing  all  the  powers  of  it ;  but,  besides  the 
objection  to  this  construction,  that  there  is  probably  no 
act  of  Parliament  in  which  a  corporate  body,  or  a  part  of 
it,  is  solely  charged  with  all  the  duties  prescribed  by  it,  the 
relative  may,  without  any  impropriety,  refer  to  ''  all  powers 
and  provisions,"  and  not  to  the  words  "  all  acts  of  Parlia- 
ment;" and  the  more  so,  as  full  operation  is  thereby  given 
to  this  section,  which,  in  the  more  limited  construction, 
would  be  hardly  applicable  to  any  case  whatever.  It  is 
true  that,  in  strict^mmatical  construction,  the  relative 
ought  to  apply  to  the  last  antecedent;  but  there  are  nu- 
merous examples  in  the  best  writers  to  shew,  that  the 
context  may  often  require  a  deviation  from  this  rule,  and 
that  the  relative  may  be  connected  with  nouns  which  go 
before  the  last  antecedent,  and  either  take  from  it  or  give 
to  it  some  qualification.  Suppose,  for  example,  this  phrase 
— "  If  there  be  any  powers  or  provisions  of  an  act  of  Par- 
Uament,  of  which  the  corporation  are  sole  commissioners 
for  executing," — is  it  not  obvious  here  that  the  relative 
''  which"  refers  to  the  "  powers  and  provisions,"  and  not 
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to  the  *'  act  of  Parliament  ?*'  So  in  the  72nd  clause^  the  ^f*- »/  ^fc«» 
words  "  sole  trustees/'  when  properly  interpreted,  mean,  - 

with  reference  to  the  powers  and  provisions  of  acts  of  Par-  Staniland 
Uament,  sole  commissioners  for  executing  them.  If,  then,  Hopkins. 
the  clause  in  question  may  properly  be  read  in  this  way, 
which  we  think  it  may,  there  can  be  no  doubt  that  the  town 
council  were  entitled  to  elect  the  clerk,  provided  the  mayor 
and  aldermen  were  before,  by  the  local  act,  sole  commis- 
sioners for  that  purpose,  or  solely  charged  with  the  duty 
of  appointing  the  clerk;  and  we  are  all  of  opinion  that 
they  were,  because,  although  the  other  commissioners  were 
authorized  to  appoint  ad  interim,  the  mayor  and  aldermen 
alone  could  appoint  absolutely.  Upon  the  true  construc- 
tion of  the  72nd  section,  the  right  of  nomination  and 
election  was  in  the  town  council,  and  if  they  duly  elected 
the  plaintiff  at  the  first  meeting  of  the  2nd  December, 
1839,  his  title  to  the  office  is  good,  and  it  is  unnecessary  to 
consider  whether  it  could  have  been  maintained  by  the 
subsequent  election  on  the  7th  May,  1840,  which  took 
place  by  virtue  of  the  8th  section  of  6  &  7  Will.  4,  c.  105, 
for  this  section  is  admitted  to  give  an  additional  power  to 
the  town  council,  and  not  to  repeal  or  alter  the  powers 
given  before :  and  we  all  think  that  he  was  duly  elected  at 
the  first  meeting. 

The  next  objection  to  the  election  was,  that  when  the 
meeting  commenced,  the  plaintiff  was  a  member  of  the 
town  council,  and  was  therefore  ineligible  to  the  office  of 
clerk  of  the  Court  of  Requests,  that  office  being  incom- 
patible with  the  office  of  town  councillor,  and  that  dis- 
ability not  having  been  removed  when  the  election  took 
place.  But  if  the  offices  were  incompatible,  as  we  think 
they  were,  by  reason  of  the  control  over  the  clerk  given 
by  the  10th  section  of  the  local  act  to  the  mayor  and  alder- 
men, and  consequently,  for  the  reasons  before  given,  trans- 
ferred to  the  town  council  as  their  substitute,  the  question 
still  remains,  whether  the  effect  of  such  incompatibility 
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Exeh.  of  pieoM,  was  to  render  a  town  councillor  ineligible,  or  whether  the 
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'  ^  election  and  acceptance  of  the  oflSce  of  clerk  absolutely 
Sx.K^LA«  vacated  the  Office  Of  town  counciUor.  It  has  been  argued, 
H0PKIK8.  on  the  one  hand,  that  the  plaintiff  could  not  resign  hia 
office  of  town  councillor,  because  no  bye-law  had  been 
made  to  impose  a  fine  for  the  non-acceptance  of  the  office, 
and  by  the  8th  section  of  the  6  &  7  Will.  4,  c.  106,  the 
power  of  resignation  there  given  is  only  conditional  on  the 
party  paying  such  fine  as  shall  have  been  imposed  on  him 
for  non-acceptance  of  the  office.  On  the  other  hand,  it 
was  said  that  a  power  of  resignation  to  those  who  were 
competent  to  accept  it,  is  by  the  common  law  incident  to 
every  corporate  office ;  that  the  8th  section  of  6  &  7  WilL  4, 
c.  105,  was  intended  to  extend  that  power  to  cases  where 
the  acceptance  might  be  refused;  that  the  town  council 
were  the  only  body  now  competent  to  accept  the  resigna- 
tion, and  that  the  law  has  been  settled,  that  the  appoint- 
ment to  an  office  incompatible  with  one  held  before  by  the 
same  person,  makes  ipso  facto  the  first  office  vacant,  pro» 
vided  the  person  appointing  was  competent  to  have  re- 
ceived the  resignation  of  the  first  office.  It  was  said, 
moreover,  that  the  5  &  6  Will.  4,  c.  76,  did  not  make  it 
imperative  on  the  town  council  to  make  any  bye-law  to 
impose  a  fine  for  the  non-acceptance  of  office,  and  that  it 
never  could  be  intended  that  the  majority  of  that  body 
should  have  the  power,  by  refusing  to  make  such  bye-law, 
to  control  the  right  of  resignation  intended  by  the  last 
statute  to  be  given  to  officers,  whether  the  town  council 
chose  to  accept  the  resignation  or  not ;  and  then,  having 
made  no  bye-law  to  impose  a  fine  for  non-acceptance, 
the  party  elected  might  either  refuse  to  accept  the  office, 
or,  having  accepted  it,  might  resign  without  paying  any 
fine. 

Again,  it  was  insisted  on  the  part  of  the  defendant,  that 
as,  by  the  28th  section  of  the  Municipal  Corporation  Act, 
no  one  could  be  elected  or  be  a  town  councillor,  during  the 
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time  that  he  should  hold  an  office  of  profit  in  the  gift  of  the  Exch.  of  PUa*, 
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town  council,  it  must  be  inferred  that  the  town  coimcillor  ^      . 

was  incapable  of  being  elected  to  such  office,  and  if  so,  that  st  anil  and 
the  present  election  was  void.  To  which  it  was  answered,  Hopkins. 
that  the  effect  of  this  clause  was  not  to  make  a  town  coun- 
cillor ineligible,  but  merely  to  vacate  his  office  on  his  ac- 
ceptance of  an  office  of  profit  in  the  gift  of  the  town 
council;  not  to  make  the  election  void,  but  to  make  him 
cease  to  be  a  tOMm  coimcillor  by  the  very  act  of  accepting 
the  other  office.  The  Court  is  well  aware  of  the  difficulty 
of  putting  a  construction  on  this  act  of  Parliament  which 
is  free  firom  doubt  and  perplexity,  arising  firom  an  en- 
deavour to  frame,  by  one  act  of  Parliament,  one  universal 
charter  for  all  municipal  corporations,  and  to  combine  with 
that  object  all  the  principles  of  corporation  law  that  are  to 
be  found  in  a  long  series  of  judicial  decisions.  K  we  are 
wrong  in  the  conclusions  we  have  formed  in  this  case,  it  is 
some  consolation  to  us  to  know  that  it  will  be  open  to  the 
defendant  to  obtain  the  decisions  of  the  other  Judges,  by 
turning  the  case  into  a  special  verdict.  We  are  boimd  to 
express  the  best  opinion  we  can  form,  on  both  views  taken 
of  this  latter  branch  of  the  question;  and  that  opinion  is 
in  favour  of  the  plaintiff,  that  his  resignation,  under  all  the 
circumstances,  was  sufficient ;  but  that  if  it  was  not,  his 
election  to  the  office  now  in  question  had  the  effect  of  va- 
cating his  office  of  town  councillor;  and  therefore  our 
judgment  must  be  for  the  plaintiff. 

Judgment  for  the  plaintiff  (a). 

(a)  See  Regina  v.  Hopkins,  1  Ad.  &  £.,  N.  S.  161. 
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Exeh,  of  PUoif 
1841. 

^av.  22.  PUBSSOBD  V.  FeeK. 

Asaumpsic  on  a  jf\.SSUMFSIT. — The  declaration  stated^  that  one  S.  Bar* 
drawnlby  on?^  ^^7>  ^^  ^^^  ^^^  February,  1839,  made  his  bill  of  exchange 
wee  ted^b  *thc  ^^  Writing,  and  directed  the  same  to  the  defendant,  and 
defendant,  for  thereby  required  the  defendant  to  pay  to  his  the  said  S. 
three  months  Barley's  order  the  sum  of  £25,  three  months  after  the 
Plea,  Aat  after  ^*^®  thereof,  which  period  had  elapsed  before  the  com- 
Uie  bill  became  menccment  of  this  suit,  and  the  defendant  then  accepted 

due,  and  before  ^         ^  ^  *^ 

the  commence-  the  said  bill,  and  the  said  S.  Barley  then  indorsed  the 
to  wit  &C.,  the'  s&ii^G  to  the  plaintiff,  of  all  which  the  defendant  then  had 
to^fhc  pWntiff    ^^®  notice,  and  then  promised,  &c. 

divers  monies.  Plea,  that  after  the  said  bill  had  become  due  and  pay- 
to  the  amount 

of  ;f  17,  and  did  able,  and  before  the  commencement  of  this  suit,  to  wit, 
worklnd  u""^^  on  the  29th  of  September,  1840,  the  said  S.  Barley,  in 
hour  to  the  va-  the  said  first  count  of  the  declaration  mentioned,   paid 

lue  of  £S,  m  ,  ,  *^ 

full  satis&ction  to  the  plaintiff  divers  monies  to  a  large  amount,  to  wit, 

of  the'sum?f  to  the  amount  of  £17,  and  did  for  the  plaintiff  work,  and 

biu'spedfied^  provided  materials  for  the  same,  of  a  large  price  and  value, 

and  of  all  da-,  to  wit,  of  the  price  and  value  of  £8,  in  full  satisfaction  and 

mages  sus- 
tained by  the     discharge  of  the  said  sum  of  money  in  the  said  bill  sped- 

[{I'JIi^^ffwhrch  ^^9  ^^^  ^^  ^  damages  sustained  by  the  plaintiff  by 

were  ^«n  "c-  rcasou  of  the  non-payment  thereof,  which  payment,  and 

ceiyed  by  the  which  work  and  materials,  were  then  accepted  and  received 

fiiu  satisfaction  by  the  plaintiff  of  and  from  the  said  S.  Barley,  in  such 

and filrthcr** '  ^^  Satisfaction  and  discharge  as  aforesaid:  and  the  de- 

that  he  the  de-  fendant  further  says,  that  he  accepted  the  said  bill  at  the 

fendant  accept- 
ed the  bill  at      rcqucst,  and  for  the  accommodation  of  the  said  S.  Barley, 

for^thi^accom^  ^^^  ^^^  Otherwise,  and  that  there  never  was  any  consi- 
modation  of  deration  or  value  for  the  payment  by  the  defendant  of 
and  not  other,  the  said  bill,  or  any  part  thereof,  and  that  the  plaintiff, 
there  never  was  at  the  time  of  the  commencement  of  this  suit,  held,  and 

any  considera- 
tion or  value  for  the  payment  by  the  defendant  of  the  said  bill,  or  any  part  thereof,  and  that  the 
plaintiff,  at  the  time  of  the  commencement  of  the  suit,  held  and  now  holds  the  said  bill  without 
any  consideration  or  value  whatever: — Held,  that  the  plea  was  bad  for  duplicity. 
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now  holds  the  said  bill  without  any  consideration  or  value  Bxeh.  of  pieat, 

whatever.    Verification.  > 1 

Special  demurrer^  assigning  for  causes^  that  the  said  plea 
is  double  and  multifarious^  and  contains  two  distinct  an- 
swers or  grounds  of  defence^  either  of  which  would^  if  the 
same  were  true,  and  could  not  be  answered  or  avoided^ 
constitute  a  bar  to  the  said  action^  as  regards  the  said  first 
count ;  in  this,  to  wit,  that  it  is  not  only  alleged  in  the 
said  plea  that  the  said  S.  Barley  paid  the  plaintiff  the  said 
monies,  and  did  the  said  work,  and  provided  the  said  ma- 
terials, in  the  said  plea  mentioned,  in  full  satisfaction  and 
discharge  of  the  said  sum  of  money  in  the  said  bill  spe- 
cified, and  of  all  damages  sustained  by  the  plaintiff  by 
reason  of  the  non-payment  thereof,  and  which  payment, 
and  which  work  and  materials,  were  accepted  aud  received 
by  the  plaintiff  in  such  full  satisfaction  and  discharge  as 
aforesaid,  such  facts,  if  true,  being  a  defence  and  answer 
to  the  said  first  count ;  but  it  is  also  averred  and  alleged 
in  the  said  plea  to  the  said  first  count,  that  the  defend- 
ant accepted  the  said  bill  at  the  request  and  for  the  ac- 
commodation of  the  said  S.  Barley,  and  that  there  never 
was  any  consideration  or  value  for  the  payment  thereof  by 
the  said  defendant,  and  that  the  plaintiff  held  and  now 
holds  the  said  bill  without  any  consideration  or  value 
whatsoever,  which  latter  circumstance,  if  true,  would  also 
afford  a  defence  as  regards  the  said  bill.  And  also  for  that 
the  said  plea  to  the  said  first  coimt  is  repugnant,  and  con- 
tains material  allegations  at  variance  and  inconsistent  with 
each  other,  in  this,  to  wit,  that  although  in  the  first  part 
of  the  said  plea  it  is  alleged  that  the  said  S.  Barley  paid 
and  satisfied  the  said  bill  as  therein  mentioned,  and  there- 
by admitted  that  the  plaintiff  was  a  holder  for  value,  ne- 
vertheless in  the  subsequent  part  of  the  said  first  plea,  the 
defendant  avers  and  alleges  that  the  plaintiff  held  and 
holds  the  said  bill  without  any  value  whatsoever :  and  also 
for  that  the  first  part  of  the  said  plea  to  the  said  first  count 
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Exch.  of  Pleas,  is  a  plea  in  satisfaction  and  discharge  of  the  said  bill  in 

that  count  mentioned,  and  the  latter  part  of  the  said  plea 
is  a  plea  by  way  of  excuse  for  the  non-payment  of  the  same 
bill,  which  is  against  the  rules  of  good  pleading,  and  the 
plaintiff  cannot  take  any  certain  or  safe  issue  on  the  said 
plea. 

Joinder  in  demurrer. 

Huffh  Hill,  in  support  of  the  demurrer,  was  stopped  by 
the  Court,  who  called  on 

JVarren  to  support  the  plea. — ^The  declaration  imports 
that  the  acceptance  was  an  acceptance  for  value,  and  the 
bill  is  negotiable  ad  infinitum  until  it  is  paid  or  satisfied  by 
the  acceptor.  To  constitute  a  complete  defence,  it  was 
necessary  to  shew,  not  only  that  Barley  had  satisfied  the 
plaintiff,  the  indorsee,  the  amount  of  the  bill,  but  also 
that  the  defendant  accepted  it  for  Barley^s  accommodation 
and  without  value.  In  Callow  v.  Lawrence  (a),  where  the 
drawer  of  a  bill  payable  to  his  own  order,  and  indorsed  by 
him  to  one  Taylor,  and  by  Taylor  to  Bamett,  upon  the 
bill  being  dishonoured,  paid  the  amount  to  Bamett,  who 
struck  out  his  own  and  Taylor's  indorsement,  and  returned 
it  to  the  drawer,  and  the  drawer  afterwards  passed  it  to 
the  plaintiff;  it  was  held  that  the  plaintiff  might  recover 
against  the  acceptor.  The  bill  is  negotiable  until  it  is  paid 
by  the  acceptor.  In  Hubbard  v.  Jackson  (A),  where  a  bill 
payable  to  the  order  of  the  drawer  was  dishonoured  by 
the  acceptor,  and  paid  by  the  drawer  when  due ;  it  was 
held  that  the  drawer  might  indorse  it  over  a  year  and  a 
half  afterwards,  and  that  his  indorsee  might  recover  against 
the  acceptor.  So  here,  until  the  plea  shewed,  not  only 
that  the  drawer  had  paid  and  satisfied  the  plaintiff  the 
amount  of  the  bill,  but  that  the  defendant  had  accepted  it 
for  the  drawer's  accommodation,  it  was  not  a  complete 

(a)  3  M.  &  Selw.  95.  (6)  4  Bing.  390;   1  Mo.  &  P.  1 1. 
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defence.  [Lord  Abinffer^CB. — ^Is  it  not  a  complete  defence  Exck.  rf  puat, 
to  the  action  by  the  present  plaintiff^  that  Barley  had  sa- 
tisfied the  bill  in  his  hands?]  The  defendant  contends 
that  it  is  not.  It  would  not  appear  from  the  first  part  of 
the  plea  that  the  defendant  was  an  accommodation  accep- 
tor ;  and  then  the  plaintiff  might  sue  as  trustee^  until  the 
bill  was  paid  by  the  acceptor.  The  substance  of  the  plea  is^ 
that  the  defendant  accepted  the  bill  for  the  accommodation 
of  Barley^  and  that  he  satisfied  the  plaintiff  its  amount.  If 
the  plea  had  merely  shewn  satisfaction  by  the  drawer^  the 
plaintiff  might  have  replied  that  he  was  suing  as  his  trustee. 

Hugh  Hill,  contra. — ^The  statement  of  the  acceptance 
not  being  for  value  is  not  set  forth  as  inducement  to  the 
other  matter  alleged.  Those  matters  constitute  two  dis- 
tinct answers.  The  first  is  accord  and  satisfaction^  which  is 
of  itself  a  good  answer.  In  Sard  v.  Rhodes  {a),  a  plea,  to  an 
action  on  a  bill  of  exchange  for  dE43  by  an  indorsee  against 
the  acceptor,  that  after  the  bill  became  due,  the  drawer 
gave  the  plaintiff  his  promissory  note  for  £44  in  full 
satisfaction,  and  that  the  plaintiff  accepted  it  in  satisfac- 
tion, was  held  to  be  a  good  answer  to  the  action.  [Lord 
AUngeTf  C.  B. — ^The  plea  in  that  case  states,  in  the  first  in- 
stance, that  the  bill  had  been  accepted  for  the  accommo- 
dation of  the  drawer.]  That  is  so,  but  it  is  so  stated 
merely  by  way  of  inducement  introductory  to  the  satis- 
faction by  the  drawer,  and  there  is  no  allegation  as  to 
whether  the  plaintiff  was  a  holder  for  value.  In  Shearm 
V.  Bumard  (i),  to  an  action  by  the  indorsee  against  the 
maker  of  a  promissory  note,  the  latter  pleaded,  that  before 
the  making  of  the  note  in  the  declarationmentioned,  hemade 
another  note  for  the  accommodation  of  the  indorser,  who  in- 
dorsed it  to  the  plaintiff;  that  when  it  became  due,  he  the 
defendant  made  the  note  in  the  declaration  mentioned,  and 

(a)  1  M.  &  W.  153.  (6)  2  Per.  &  D.  565 ;  10  Ad.  &  EU.  593. 


200  CASES   IN   THE    EXCHEQUER^ 

Exek.  of  Pieat,  gave  it  to  the  indorser  to  take  up  such  prior  note ;  he  then 
^^^'  ^  averred  payment  by  the  indorser  to  the  plainti£P  of  the 
note  in  the  declaration  mentioned,  and  acceptance  by 
the  plaintiff:  and  it  was  held,  that  the  only  material 
part  of  the  plea  was  payment  of  the  note  declared  on, 
and  that  all  the  averments  as  to  the  prior  note  were 
surplusage.  And  Littledale,  J.,  there  says: — ''If  the 
whole  averment  as  to  the  first  bill  be  struck  out,  the 
plea  would  afford  an  answer  to  the  action/'  [Parke, 
B. — The  qtestion  is,  whether  the  plaintiff,  who  has  been 
paid  the  amount  of  the  bill,  could  be  the  person  to 
put  the  bill  in  suit  without  more.  In  Callow  v.  Law- 
rence, the  drawer,  after  paying  the  bill,  passed  it  to  the 
plaintiff,  who  sued  the  acceptor  upon  it,  and  was  held 
entitled  to  recover.  This  case  goes  a  step  further.]  The 
very  case  of  Callow  v.  Lawrence  shews  that  this  plea  is 
double,  since  it  first  answers  the  original  title  which  the 
plaintiff  acquired  by  the  indorsement  to  him  from  Barley, 
and  then  professes  to  answer  a  second  title,  which  it 
is  assumed  the  plaintiff  may  have  as  trustee  for  Barley, 
after  Barley  had  satisfied  the  amount  as  alleged  in  the 
plea :  so  that  viewing  the  plea  in  this  light,  it  is  clearly 
double,  since  it  contains  two  answers,  each  being  applicable 
to  a  distinct  title  to  the  amount  of  the  bill.  If  the  plea 
had  merely  alleged  the  satisfaction  by  Barley,  and  the 
plaintiff  had  relied  on  his  supposed  title  as  trustee,  the  plain- 
tiff should  in  such  case  specially  reply  such  title,  and  then 
the  allegations  contained  in  the  latter  part  of  the  plea 
might  have  been  rejoined.  It  is  however  submitted,  that 
the  latter  part  of  the  plea  must  be  treated  as  a  distinct 
and  separate  answer  to  the  plaintiff's  title  by  the  indorse- 
ment to  him,  and  that  he  could  not  acquire  a  title  as 
trustee  for  the  drawer,  when  his  own  claim  as  indorsee  was 
satisfied.    In  Bacon  v.  Searles{a),  it  was  held  that  the 

(a)  1  H.  Bl.  88. 
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indorsee  of  a  bill  of  exchange,  having  received  part  of  the  ^^^  »/  P^^» 
contents  from  the  drawer,  could  not  recover  more  than  the 
residue  from  the  acceptor;  and  that  where  the  drawer 
pays  the  whole,  the  acceptor  is  entirely  discharged.  There 
Lord  Loughborough  savs,  ''When  a  bill  of  exchange  is 
drawn,  the  drawer  orders  the  acceptor  to  pay  so  much  of 
his  money  to  a  third  person ;  but  if  he  anticipates  the  ac- 
ceptor, and  pays  the  money  himself,  he  thereby  releases 
the  acceptor  from  his  undertaking :  so  that  if  the  acceptor 
were  to  pay  the  bill  after  notice  given  him  that  the  drawer 
had  already  paid  it,  an  action  would  lie  for  the  drawer 
agwist  the  acceptor  to  recover  back  the  money  so  paid/' 
Gould,  J.,  says,  "  The  doctrine  contended  for  would  go  the 
length  of  proving,  that  the  holder  of  a  bill  having  received 
the  whole  money  from  the  drawer,  might  recover  it  again 
from  the  acceptor."  And  Wilson,  J.,  says,  *'  The  drawer 
having  paid  part  and  the  acceptor  the  residue,  the  contract 
was  at  an  end,  the  acceptor  being  the  agent  of  the  drawer.'' 
And  he  adds, — ''the  plaintiff  has  received  all  the  money, 
and  yet  desires  to  be  a  trustee  for  the  drawer,  and  receive 
again  from  the  acceptor  that  which  the  drawer  has  paid." 
There  the  doctrine  is  repudiated,  that  after  receiving  pay- 
ment of  the  amount,  the  holder  can  be  trustee  for  the  drawer. 
[Lord  Abinger,  C.  B. — If  that  be  the  principle  of  that  case, 
it  may  be  a  question  whether,  if  it  were  now  considered,  it 
would  not  be  overruled  (a).  Might  not  the  plaintiff  take 
issue  on  either  one  or  the  other  of  the  allegations  in  the 
plea?]  If  he  took  issue  on  one,  the  other  would  be  an 
answer.  \Parke,  B. — Suppose  he  denied  the  accord  and 
satisfaction,  would  the  other  be  an  answer?]  It  is  sub- 
mitted that  it  would.  The  allegation  is  so  extensive  in 
its  character,  that  it  would  let  in  proof  not  merely  that 
there  never  had  been  any  consideration,  but  also  that  the 


(a)  See  Johmcn  v.  Ketmion,  2  Wils.  262 :  Reid  v.  Fumivul,  1  C.  & 
M.  538* 
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Btek.  of  PUatf  consideration  had  wholly  failed.    It  is  true,  the  last  alle- 

g&tion  in  the  plea,  if  it  stood  alone  as  an  answer  to  the 
declaration^  would  be  bad  on  special  demurrer;  but  if 
found  by  the  jury  for  the  defendant^  it  would  clearly  be 
good  after  verdict.  It  is  not  necessary,  in  order  to  esta- 
blish duplicity  in  a  plea,  to  shew  that  each  part  of  the  plea 
is  well  pleaded :  it  is  sufficient  if  each  of  the  alleged  answers 
would  be  good  after  verdict.  This  is  laid  down  in  Com. 
Dig.  Pleader  (E.  2),  citing  1  Sid.  176,  and  was  recognised 
by  the  Court  of  Common  Pleas  in  Stephens  v.  Under- 
wood (a).  In  that  case,  to  an  action  against  the  acceptor 
of  a  bill  of  exchange,  the  defendant  pleaded,  that  he 
made  the  acceptance  by  force  and  duress  of  imprison- 
ment, and  that  he  never  had  any  value  for  accepting  or 
paying  the  bill ;  and  it  was  held  that  the  plea  was  bad  for 
duplicity^  though  one  of  the  grounds  of  defence  was  badly 
pleaded.  It  is  therefore  submitted  that,  at  all  events,  the 
plea  is  bad  as  containing  two  distinct  answers  to  the  de- 
claration ;  but,  further,  that  the  position  that  the  plaintiff 
may  claim  as  trustee  for  the  drawer  is  not  tenable.  Upon 
this  last  mentioned  point  it  may  be  also  noticed,  that 
Bacon  v.  Searles  is  recognised  in  Bayley  on  Bills  {b)y  which 
book  on  the  same  point  cites  Pearson  v.  Dunhp  (c),  as 
establishing  that  where  the  drawer  of  a  bill  has  paid  part 
of  the  amount  to  the  holder,  the  holder  cannot  recover 
anything  more  from  the  acceptor  than  the  balance  remain- 
ing due. 

Lord  Abinger,  C.  B. — I  am  disposed  to  come  back  to 
the  opinion  I  originally  entertained,  that  the  plea  is  double. 
The  language  used  at  the  conclusion  of  the  plea,  that  the 
plaintiff  held  the  bill  without  value,  renders  it  double^  and 
although  that  may  be  badly  pleaded  as  an  answer  to  the 
action,  yet  the  plea  is  nevertheless  demurrable  on  that 

(a)  4  Bing.  N.  C.  655;  6  Scott,  (b)  P.  276,4th  Ed. 

402.  (c)  Cowp.  571. 


Peik. 
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ground.    However^  upon  payment  of  costs^  and  an  affidavit  Exeh,  of  Pietu, 
of  merits,  the  defendant  may  amend.  ^   ^^^*   . 

PURSSORO 

Fabke,  B. — If  the  allegation  had  been  that  the  plain-        _  v. 
tiff  had  never  held  for  value,  the  plea  would  clearly  have 
been  double, — and  it  is  not  the  less  so  that  the  latter  part 
is  badly  pleaded. 

Leave  was  then  granted  to  amend  on  producing  an  affi- 
davit of  merits,  and  on  payment  of  costs  within  a  week. 
The  defendant,  however,  did  not  amend  within  that  time, 

and  there  was 

Judgment  for  the  plaintiff. 


Fenton  v.  The  Trent  and  Mersey  Navigation 

Company.  iViw.  24. 

OASE. — ^The  declaration  stated,  that  before  the  commit-  By  a  local  act, 
ting  of  the  grievances  by  the  defendants  as  thereinafter  thrxient^d^' 

Mersey  Navi- 
gation Com- 
pany were  empowered  to  take  lands  for  the  purposes  of  the  navigation,  and  by  section  118  and 
other  sections,  provision  was  made  for  ascertaining,  by  a  sheriff's  jury,  the  sum  to  be  paid  for 
the  land,  and  for  any  damage  occasioned  by  the  company  in  carrying  the  provisions  of  the  act  into 
effect.  And  in  order  to  protect  the  company  from  injury  to  arise  from  working  any  mines  near 
two  tunnels  by  which  the  canal  passed  under  a  certain  hill,  the  act  provided,  by  section  170, 
that  no  mine  owner  should  work  any  mine  in  or  under  any  land  within  forty  yards  of  the  tunnels, 
without  leave  of  the  company  ;  and  by  section  171,  that  if  the  company,  instead  of  insisting  on 
their  full  right  of  having  forty  yards  left  unworked,  should  require  less  than  thirty  yards  to  be  so 
left,  then  the  mine  owner  might  insist  on  the  necessity  of  leaving,  for  his  security,  any  greater 
quantity  unworked  not  exceeding  tliirty  yards,  and  the  question  so  in  dispute  as  to  the  quantity 
necessary  to  be  left  for  the  security  of  the  mine  owners  was  to  be  tried,  settled,  and  determined,  by 
an  isiue  at  law.  And  by  section  172  it  was  provided,  that  whenever  any  mine  became  workable  in 
ordinary  course,  within  forty  yards  of  the  tunnels,  the  mine  owner  should  give  notice  to  the  com- 
pany, and  thereupon  the  company  should  pay  to  the  mine  owner  for  so  much  of  the  mine  within 
the  forty  yards  as  they  should  require  to  be  left  unworked  for  security  of  their  works ;  or  (as  the 
case  might  be)  for  so  much  of  the  mines  as,  under  the  provisions  of  section  171,  it  might  be  as- 
certained to  be  necessary  to  leave  unworked,  for  security  of  the  mines.  Provided,  that  no  mines 
should  in  any  case  be  worked  under  the  tunnels ;  but  whenever  any  such  last-mentioned  mines 
should  become  workable,  satisfaction  should  be  made  by  the  company  for  the  same,  **  such  tatis' 
/aetiou  to  be  settled  by  an  ittue  at  law.** 

fiy  the  178th  section,  the  course  to  be  taken  in  trying  any  feigned  issue  was  pointed  out,  and 
it  enacted,  that  after  trial  and  verdict  in  such  issue,  the  Court  was  to  give  judgment  for  the  sum 
of  money  to  be  awarded  by  the  jury : — Held,  that  by  the  express  terms  of  the  172nd  section, 
the  owner  of  a  mine  which  had  become  workable  within  the  space  of  forty  yards  of  the  tunnels 
mentioned  in  the  act,  was  entitled  to  be  paid  for  the  value  of  the  forty  yards  of  mine  left  un- 
worked for  the  security  of  the  navigation,  the  whole  having  been  by  the  company  required  to 
be  so  left  unworked;  but  that  the  only  remedy  open  to  him  to  enforce  his  right  was  by  a  feigned 
issue,  and  consequently  that  he  was  not  entitled  to  proceed  by  an  action  on  the  case. 
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jExeft.  ^  Phatf  mentioned,  by  a  certain  act  of  Parliament  passed  in  the 
'  ^  first  year  of  the  reign  of  his  late  Majesty  King  William  the 
Fbnton  Fourth,  intitnled  ''  An  Act  to  consolidate  and  extend  the 
Trint  and  powers  and  provisions  of  the  several  Acts  relating  to  the 
Navioation  Navigation  from  the  Trent  to  the  Mersey/'  amongst  other 
^^'  powers  and  provisions  therein  contained,  relating  to  certain 
mines  and  minerals  in  the  said  act  mentioned,  power  was 
given  to  the  said  company  to  require  the  owners  and 
workers  of  any  mine  or  mines,  mineral  or  minerals,  in  or 
under  any  lands  within  the  distance  of  forty  yards  from 
certain  tunnels  through  Harecastle  Hill,  or  either  of  them, 
in  the  said  act  mentioned,  to  leave  the  said  last  mentioned 
mines  and  minerals  unworked  and  ungotten,  and  the  own- 
ers and  workers  of  the  said  mines  and  minerals,  and  all 
other  persons  whosoever,  were  by  the  said  act  prohibited 
from  working  or  getting  any  of  the  said  mines  and  miner- 
als so  required  by  the  said  company  to  be  left  unworked 
and  ungotten  as  aforesaid.  And  it  was  by  the  said  act 
(amongst  other  things)  further  enacted,  that  when  and  as 
often  as  any  mines  or  minerals  lying  under  the  said  tun- 
nels through  Harecastle  Hill,  or  either  of  them,  or  in  or 
under  any  lands  within  the  space  or  distance  of  forty  yards 
froisi  the  same  respectively,  should  become  workable  in  the 
due  and  regular  course  of  working  and  getting  the  same, 
notice  thereof  in  writing  should  be  given  by  the  owner  or 
worker  of  such  mines  or  minerals  to  the  said  company 
thereby  established,  and  thereupon  the  said  company 
should  pay  to  the  owners  or  workers  of  such  mines  or  mi- 
nerals respectively,  in  proportion  to  their  respective  inter- 
ests therein,  for  all  or  so  much  of  the  said  mines  or  miner- 
als so  becoming  workable,  and  contained  in  or  under  the 
lands  within  the  said  space  or  distance  of  forty  yards,  as 
should  be  required  by  the  said  company  to  be  left  ungot- 
ten or  unworked,  for  the  security  or  preservation  of  the 
said  tunnels  and  works,  or  any  of  them  (as  the  case  might 
be),  for  so  much  of  the  said  mines  or  minerals  so  becoming 
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workable  as  should  be  ascertained  and  determined  in  pur-  BxcH,  of  Pieat, 
Buance  of  the  provision  thereinbefore  contained,  to  be 
necessary  to  be  left  unworked  or  ungotten  for  the  security 
and  preservation  of  the  said  mines:  And  whereas  also, 
after  the  passing  of  the  said  act  of  Parliament,  and  before 
the  giving  of  the  notice  by  the  plaintiff  as  hereinafter 
mentioned,  and  before  the  committing  of  the  grievances 
by  the  defendants  as  hereinafter  mentioned,  and  from 
thence  hitherto,  the  defendants  have  been  and  still  are 
the  owners  of  certain  tunnels  over  and  near  adjoining  to 
certain  mines  and  minerals,  and  strata  of  coal  and  iron- 
stone hereinafter  more  particularly  mentioned  and  de- 
scribed, of  the  said  plaintiff,  made,  cut  and  driven  through 
a  certain  hill  called  Harecastle  Hill,  situate,  lying,  and 
being  in  the  township  or  hamlet  of  Ravenscroft,  otherwise 
Bansdiffe,  in  the  parish  of  Woolstanton,  in  the  county  of 
Stafford :  And  whereas  also,  after  the  passing  of  the  said 
act  of  Parliament,  and  before  the  giving  of  the  notice  by 
the  plaintiff  as  hereinafter  mentioned,  and  before  the  com- 
mitting of  the  said  grievances  by  the  defendants  as  here- 
inafter mentioned,  and  from  thence  hitherto,  the  plain- 
tiff hath  been  and  still  is  the  owner  of  certain  mines  and 
minerals  hereinafter  more  particularly  mentioned  and  de- 
scribed, lying  in  and  under  certain  lands  in  the  town- 
ship or  hamlet  of  Ravenscroft  &c.,  lately  in  the  occupation 
of  Robert  Williamson  Esq.,  within  the  space  or  distance 
of  forty  yards  from  the  said  tunnels  through  Harecastle 
Hill  in  the  said  act  mentioned,  and  which  said  last-men- 
tioned mines  and  minerals,  and  each  and  every  of  them, 
had,  before  the  giving  of  the  said  notice  by  the  plain- 
tiff, and  before  the  committing  of  the  said  grievances 
hereinafter  mentioned,  become  and  were  workable  in  the 
due  and  regular  course  of  working  and  getting  the  same : 
And  whereas  also,  after  the  said  last-mentioned  mines  and 
minerals,  and  each  and  every  of  them,  had  so  become  and 
were  workable  as  last  aforesaid,  and  before  the  committing 
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Exeh.  of  Pieat,  of  the  Said  ffrieyances  as  hereinafter  mentioned,  to  wit.  on 

1841 

the  25th  May,  1840,  the  plaintiff,  as  the  owner  of  the 

said  last-mentioned  mines  and  minerals  and  each  and 
every  of  them,  did,  in  pursuance  of  the  provision  in  that 
behalf  in  the  said  act  contained,  give  notice  in  writing  to 
the  said  company  to  the  effect  following  (that  is  to  say), 
that  certain  mines  or  strata  of  ironstone  lying  in  or  under 
certain  lands  in  the  township  or  hamlet  of  Ravenscroft, 
then  or  lately  in  the  occupation  of  one  Robert  Williamson, 
Esq.,  within  the  space  or  distance  of  forty  yards  from  the 
tunnels  through  Harecastle  Hill  in  the  said  act  mentioned, 
and  which  mines  and  strata  of  ironstone  Ue  respectively 
between  the  two  mines  of  coals  respectively  called  Spend- 
croft  coal  and  Ten-feet  coal,  and  between  the  two  mines  of 
coals  respectively  called  Ten-feet  coal  and  Great-row  coal, 
and  between  the  two  mines  of  coal  respectively  called  Great- 
row  coal  and  Little-row  coal,  had  respectively  become  and 
were  workable  in  the  due  and  regular  course  of  working  and 
getting  the  said  last-mentioned  mines  or  strata  of  iron- 
stone respectively;  and  also  that  the  said  several  mines 
of  coal  respectively  called  or  known  by  the  name  of  Ten- 
feet  coal.  Great-row  coal,  and  Little-row  coal,  lying  in  and 
under  certain  lands  in  the  township  or  liberty  of  Ravens- 
croft aforesaid,  then  or  lately  in  the  occupation  of  the  said 
Robert  Williamson,  within  the  space  or  distance  of  forty 
yards  respectively  from  the  said  tunnels  respectively,  had 
become  and  were  workable  in  the  due  and  regular  course 
of  working  and  getting  the  said  mines  of  coals  respectively; 
and  the  plaintiff  did  by  the  said  notice  require  the  said 
company  to  make  satisfaction  for  and  pay  to  the  plain- 
tiff, as  the  owner  of  the  said  last-mentioned  mines  or 
minerals  respectively,  for  his  interest  in  all  such  parts  ot 
the  said  last-mentioned  mines  or  minerals  lying  in  or  un- 
der the  aforesaid  lands,  within  the  space  of  forty  yards 
from  the  same  tunnels  respectively,  as  should  be  required 
by  the  said  company  to  be  left  ungotten  or  unworked  for 
the  security  or  preservation  of  their  said  tunnels  and  works. 
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or  any  of  them :  and  in  case  the  said  company  should  ^^h,  of  PUas, 
consent  that  any  part  of  the  said  last-mentioned  mines 
and  minerals  lying  in  or  imder  any  of  the  said  lands^ 
within  the  said  space  of  forty  yards^  should  be  worked 
or  gotten^  then  the  plaintiff  did  by  the  said  notice  re- 
quire the  said  company  forthwith  to  declare  and  give 
such  consent  in  writing  imder  their  common  seal^  in  man- 
ner mentioned  in  the  said  act,  and  by  such  consent  to 
specify  and  set  forth  how  much  and  what  part  or  parts 
of  the  said  last-mentioned  mines  and  minerals,  lying  in 
cur  under  any  of  the  said  lands  within  the  space  or  dis- 
tance aforesaid,  they  required  to  be  lefc  ungotten  or  un- 
worked^  for  the  security  or  preservation  of  their  said  tun- 
nek  and  works,  or  any  of  them :   and  the  plaintiff  did, 
by  the  said  notice,  further  require  the  same  company 
to  make  satisfaction  and  payment  to  the  plaintiff,  as  the 
owner  of  the  said  last-mentioned  mines  respectively,  for 
his  interest  in  all  the  said  last-mentioned  mines  and  mi- 
nerals lying  in  or  under  the  said  lands,  within  the  space 
or  distance  aforesaid,  or  as  the  case  might  be,  for  all  such 
parts,  if  not  the  whole,  of  the  said  last-mentioned  mines 
and  minerals,  as  should  be  required  by  the  said  company 
to  be  left  ungotten  or  unworked  as  aforesaid;  and  for 
that  purpose  the  said  plaintiff  did  by  the  said  notice 
further  require  the  said  company  to  ascertain  and  deter- 
mine how  much  of  the  said  last-mentioned  mines  and  mi- 
nerals were  required  by  the  said  company  to  be  left  un- 
gotten or  unworked  as  aforesaid,  and  to  proceed  forth- 
with to  a  valuation  or  valuations  of  the  said  last-men- 
tioned mines  and  minerals,   or  of  such  parts  thereof  as 
should  be  required  by  the  said  company  to  be  left  un- 
gotten or  unworked  as  aforesaid,  and  of  the  plaintiff's 
interest  therein ;  and  the  plaintiff  did  then,  by  the  said 
notice  in  writing,  further  give  notice  to  the  said  company, 
that  he  the  plaintiff  was  ready  and  willing  to   concur, 
and  the  plaintiff  did  then  offer  to  concur  with  the  said 

F  2 


208 


CASES   IN   THE    EXCHEQUER^ 


Fbnton 

V. 

Trent  and 
Mbemt 

Nayioatioit 
Co. 


Etch,  of  PUat,  company  ia  all  proper  and  reasonable  steps  for  or  to- 
wards such  valuation  or  valuations :  And  the  plaintiff  in 
fact  saith,  that  although  afterwards^  and  after  the  giving 
of  the  said  notice  in  writings  and  before  the  commit- 
ting of  the  said  grievances,  to  wit,  on  the  I4th  of  July, 
1840,  the  said  company  did  require  the  plaintiff  to  leave 
unworked  and  ungotten,  for  the  security  and  preser- 
vation of  the  tunnels  and  works  in  and  through  Hare- 
castle  Hill  aforesaid,  the  whole  of  the  mines,  minerals, 
and  strata  of  coal  and  ironstone,  respecting  which  such 
notice  was  given  by  the  plaintiff  to  the  said  company 
as  aforesaid;  and  although  the  plaintiff  did,  in  pursu- 
ance of  such  requirement  by  the  said  company,  leave 
unworked  and  ungotten,  for  the  security  and  preservation 
of  the  said  tunnels  and  works  in  and  through  Harecastle 
Hill  aforesaid,  the  whole  and  every  part  of  the  said  last- 
mentioned  mines,  minerals,  and  strata  of  coal  and  iron- 
stone, so  required  by  the  said  company  to  be  left  unworked 
and  ungotten  as  aforesaid ;  and  although  the  whole  and 
every  part  of  the  said  last-mentioned  mines,  minerals, 
strata  of  coal  and  ironstone  have  been,  from  the  time 
when  the  plaintiff  was  so  required  by  the  said  company 
as  aforesaid,  hitherto  left  unworked  and  imgotten,  and 
still  are  unworked  and  imgotten,  of  which  the  said  com- 
pany have  always  had  notice :  And  although  it  there- 
upon became  and  was  the  duty  of  the  said  company  to 
pay  to  the  plaintiff,  as  the  owner  of  such  last-mention- 
ed mines  and  minerals,  and  strata  of  coal  and  ironstone, 
for  his  the  plaintiff's  interest  therein,  the  price  and 
value  of  all  the  said  mines  and  minerals,  strata  of  coal 
and  ironstone,  so  required  as  aforesaid  by  the  said  com- 
pany to  be  left  ungotten  and  unworked,  for  the  security 
and  preservation  of  the  said  tunnels  and  works  in  and 
through  Harecastle  Hill  aforesaid:  Nevertheless  the  plain- 
tiff in  fact  saith,  that  the  said  company  have  not,  although 
often  requested  so  to  do,  as  yet  paid  to  the  plaintiff^  as 
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the  owner  of  such  last-mentioned  mines  and  minerals,  ExcH.  of  PUat, 
strata  of  coal  and  ironstone,  for  his  interest  therein,  the     ^    ^      ^ 
price  and  value  of  such  last-mentioned  mines  and  mine-       Fenton 
rals,  strata  of  coal  and  ironstone,  or  any  of  them  or  any 
part  thereof,  although  a  reasonable  time  for  making  such 
payment  had  long  elapsed  before  the  commencement  of 
this  suit,  but  have  hitherto  altogether  neglected  and  re- 
fused and  still  do  neglect  and  refuse  so  to  do :  By  means 
of  which  said  several  premises  the  plaintiff  hath  been  and  is 
greatly  injured,  and  hindered  and  prevented  from  working 
and  getting  his  said  mines  and  minerals,  as  he  otherwise 
might  and  would  have  done,  and  the  plaintiff  hath  also, 
by  means  of  the  said  premises,  altogether  lost  and  been 
deprived  of  the  price  and  value  of  the  same,  &c. 

To  this  declaration  the  defendants  pleaded,  fourthly  and 
lastly,  that  the  plaintiff  commenced  his  said  action  against 
the  defendants  in  the  Court  of  our  Lady  the  Queen,  before 
the  Barons  of  her  Exchequer  at  Westminster,  in  the  county 
of  Middlesex,  after  the  making  of  the  said  act  of  Parlia- 
ment in  the  said  declaration  mentioned,  and  that  the  said 
mines  and  minerals  in  the  said  declaration  alleged  to  have 
become  workable  in  the  due  and  regular  course  of  work- 
ing and  getting  the  same,  were,  at  the  said  times  in  the 
said  declaration  in  that  behalf  mentioned,  and  still  are, 
lying  under  the  said  timnels  in  the  said  declaration  also 
mentioned,  or  one  of  them,  or  in  or  under  the  lands 
within  the  space  or  distance  of  forty  yards  from  the  same 
tunnels  respectively :  yet  the  plaintiff  hath  not  delivered 
or  tendered  to  the  defendants  any  declaration  in  any  ac- 
tion upon  a  feigned  issue  commenced  in  any  of  her  Ma- 
jesty's Courts  of  Record  at  Westminster,  in  which  the 
said  plaintiff  is  plaintiff  and  the  said  company  are  defend- 
ants, in  respect  of  the  said  mines  and  minerals,  or  any 
of  them,  or  in  respect  of  payment  or  satisfaction  for  the 
same. — ^Verification. 

The  plaintiff  demurred  specially,  assigning  the  following 
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Ejceh.  of  Pleat,  causes : — ^that  the  plea  does  not  sufficiently  traverse  or  con- 

1841  .  .       . 

^     fess  and  avoid  the  causes  of  action  in  the  declaration  men- 

Fenton  tioned ;  that  the  plaintiff^  by  his  declaration,  seeks  to  recover 
damages  against  the  defendants  for  a  breach  of  duty  as 
therein  alleged,  in  respect  only  of  the  mines  and  minerals 
and  strata  of  coal  and  ironstone  belonging  to  the  plaintiff, 
and  lying  respectively  in  and  under  the  lands  within  the 
space  or  distance  of  forty  yards  from  the  said  tunnels  in 
the  said  declaration  mentioned,  whereas  the  defendants 
have,  in  and  by  their  last  plea,  attempted  to  raise  a  de- 
fence in  respect  of  other  mines  and  minerals  than  those 
embraced  by  the  plaintiff's  declaration,  viz.  in  respect  of 
mines  and  minerals  lying  under  the  tunnels  in  the  decla- 
ration mentioned,  or  one  of  them ;  and  also  for  that  the 
defendants,  in  and  by  their  said  plea,  have  attempted  to 
raise  a  defence  on  the  omission  by  the  plaintiff  to  deli- 
ver or  tender  to  the  defendants  any  declaration  in  any 
action  upon  a  feigned  issue,  but  the  defendants  do  not,  in 
their  said  plea,  aver  that  the  said  mines  and  minerals 
in  the  declaration  mentioned  lie  under  the  said  tunnels 
through  Harecastle  Hill,  or  either  of  them,  or  in  or  un- 
der the  lands  within  the  space  between  the  same  tunnels, 
nor  does  the  said  plea  contain  any  averment  to  shew 
that  the  provisions  of  the  said  act  of  Parliament,  in  the 
declaration  mentioned  relating  to  feigned  issues,  are  ap- 
plicable to  the  mines  and  minerals  in  the  said  declaration 
mentioned,  or  any  of  them;  and  for  that  the  said  plea 
is  pleaded  to  the  whole  of  the  declaration,  and  ought  to 
contain  averments  to  shew  that  the  whole  of  the  mines 
and  minerals  in  the  declaration  mentioned  are  subject  to 
the  provisions  of  the  said  act  of  Parliament  relating  to  the 
feigned  issues ;  and  also  for  that,  in  and  by  the  said  act  of 
Parliament  in  the  declaration  above  mentioned,  the  me- 
thod of  trial  by  feigned  issues  is  expressly  confined  and 
limited  to  such  mines  and  minerals,  and  strata  of  coal  and 
ironstone,  as  shall  respectively  lie  under  the  said  tunnels 
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through  Harecastle-hill,  or  either  of  them^  or  in  or  under  EicH.  of  PUat, 
the  lands  within  the  space  between  the  same  tunnels^ 
whereas  the  claim  of  the  plaintiff  is  only  in  respect  of  the 
mines  and  minerals,  and  strata  of  coal  and  ironstone,  ly- 
ing in  or  under  the  space  or  distance  of  forty  yards  from 
the  external  side  of  the  said  tunnels,  or  either  of  them,  the 
whole  of  which  said  last-mentioned  mines  and  minerals 
have  been  required  by  the  defendants  to  be  left  ungotten 
and  unworked  by  the  plaintiff  as  aforesaid,  and  does  not 
include  any  demand  in  respect  of  the  mines  and  minerals 
lying  under  the  said  tunnels,  or  in  or  under  the  space  be- 
tween the  same. 
Joinder  in  demurrer. 


The  case  was  argued  on  a  former  day  in  this  term  (Nov. 
10)  by  Cresswell  for  the  plaintiff,  and  by  R,  V,  Richards 
for  the  defendant ;  but  as  the  question  turns  altogether 
on  the  construction  of  a  local  act  of  Parliament,  and  the 
arguments  and  different  clauses  are  fully  stated  in  the 
judgment,  it  has  been  thought  unnecessary  to  detail  them 
here. 

The  judgment  of  the  Court  was  now  delivered  by 


RoLFE,  B. — The  question  in  this  case  is,  whether  the 
plaintiff  can  recoTcr,  in  an  action  on  the  case,  the  value  of 
the  mines  which  he  has  left  ungotten  for  the  convenience 
of  the  defendants,  pursuant  to  the  provisions  of  the  1st 
Will.  4,  c.  55,  the  local  act  under  which  they  are  now  in- 
corporated, or  whether  he  is  not  bound  to  assert  his  right 
by  means  of  a  feigned  issue.  The  act  is  certainly  some- 
what obscure ;  but  upon  an  attentive  consideration  of  the 
different  sections  bearing  on  this  case,  we  have  come  to 
the  conclusion  that  the  defendants  are  right  in  saying  that 
the  only  remedy  open  to  the  plaintiff  is  that  of  a  feigned 
issue. 
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Bxch.  ofPUoi,      The  company  is  empowered,  in  the  ordinary  way,  to  take 

1R41 

lands  for  the  purposes  of  the  navigation;  and  by  the 
118th  and  several  subsequent  sections,  provision  is  made 
for  ascertaining,  by  a  sheriff^s  jury,  the  sum  to  be  paid  by 
the  company,  as  well  for  the  land  taken  as  for  any  damage 
occasioned  by  the  company  in  carrying  the  provisions  of 
tbe  act  into  effect.  But  this  is  not  all.  The  navigation, 
it  seems,  traverses  a  mining  district,  and  in  that  district 
passes  through  two  tunnels  under  Harecastle-hill.  In 
order  to  protect  the  company  from  injury  to  arise  from 
working  any  mines  too  near  to  those  tunnels,  the  act  con- 
tains the  following  provisions. — ^First,  by  section  170,  it 
provides  that  no  mine-owner  shall  work  any  mine  in  or 
under  any  lands  within  forty  yards  of  the  tunnels  without 
leave  of  the  company.  Secondly,  section  171,  for  the 
security  of  the  mine-owner,  enacts,  that  if  the  company, 
instead  of  insisting  on  their  full  right  of  having  forty 
yards  left  unworked,  should  require  less  than  thirty  yards 
to  be  so  left,  then  the  mine-owner  may  insist  on  the  neces- 
sity of  leaving  for  his  security  any  greater  quantity  un- 
worked, not  exceeding  thirty  yards,  and  the  question  so  in 
dispute  as  to  the  quantity  necessary  to  be  left  for  the  secu- 
rity of  the  mine-owner  is  to  be  tried,  settled,  and  deter- 
mined by  an  issue  at  law. 

Then  follows  the  172nd  section,  on  which  the  question 
mainly  turns.  It  is  thereby  provided,  that  whenever  any 
mine  becomes  workable  in  ordinary  course  within  forty 
yards  of  the  tunnels,  the  mine-owner  shall  give  notice  to 
the  company,  and  thereupon  the  company  shall  pay  to  the 
mine-owner  for  so  much  of  the  mine  within  the  forty 
yards  as  they  shall  require  to  be  left  unworked  for  security 
of  their  works,  or  (as  the  case  may  be)  for  so  much  of  the 
mines  as,  under  the  provisions  of  section  171,  it  may  be 
ascertained  to  be  necessary  to  leave  unworked  for  security 
of  the  mines :  provided  that  no  mines  shall  in  any  case  be 
worked  under  the  tunnels,  but  whenever  any  such  last* 
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mentioned  mines  shall  become  workable^  satisfaction  shall  £*ch.  rf  PUat, 
be  made  by  the  company  for  the  same^  such  satisfaction  to 
be  settled  by  an  issue.  The  five  following  sections  pro- 
vide  for  working  the  mines  within  the  forty  yards  not  re- 
quired  by  the  company  to  be  left  unworked,  and  for  com- 
pensating the  mine-owners  for  injuries  to  their  mines 
arising  from  the  works  of  the  navigation,  and  also  for 
working  the  mines  in  and  under  the  lands  adjoining  the 
rest  of  the  line  of  the  navigation,  exclusive  of  the  two 
tunnels.  Section  178  then  points  out  the  course  to  be 
taken  for  trying  any  feigned  issue  to  be  tried  under  the 
provisions  of  the  act,  after  the  trial  and  verdict  in  which 
the  Court  is  to  give  judgment  for  the  sum  of  money 
awarded  by  the  jury. 

There  is  no  doubt  but  that,  by  the  express  terms  of  the 
172nd  section,  the  plaintiff  is  entitled  to  be  paid  for  the 
value  of  the  forty  yards  of  mine  left  imworked  for  the 
security  of  the  navigation,  and  the  only  question  is  by 
what  proceeding  is  he  to  enforce  his  right.  Now  it  is  to 
be  observed,  that  the  clauses  170  to  180,  both  inclusive,  all 
relate  to  this  question  of  working  the  mines  in  the  imme- 
diate neighbourhood  of  the  navigation,  and  providing  com- 
pensation  to  the  mine-owners  for  the  mine  of  which  they 
are  deprived  by  the  company;  and  these  clauses  must  there- 
fore all  be  construed  together,  and  with  reference  to  one 
another,  as  all  forming  parts  of  one  general  system  of  enact- 
ment. It  is  admitted  that  the  question  of  the  amount  to 
be  paid  for  the  mine  actually  under  the  tunnels,  is,  by  the 
express  terms  of  the  172nd  section,  to  be  settled  by  an  is- 
sue. So  again,  by  the  positive  words  of  the  177th  section, 
the  amount  of  mine  to  be  left  unworked  at  any  part  of  the 
line  of  navigation,  other  than  within  forty  yards  of  the 
tunnels,  and  also  the  sum  to  be  paid  by  way  of  compensation 
for  what  is  so  left  unworked,  is  to  be  settled  by  an  issue.  It 
seems,  therefore,  impossible  to  believe  that  the  legislature 
could  have  meant  to  adopt  so  strange  a  course,  as  to  pro- 
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Exch.  of  Pteat,  vide  E  specific  mode  of  ascertaining  the  compensation  to 

1841  •  . 

be  paid  for  mine  left  unworked  tmiier  the  vhole  line  of 

the  canal^  and  adjoining  the  whole  line  except  for  the 
space  of  forty  yards  from  the  two  tunnels^  and  have  left 
the  quantum  of  compensation  for  those  forty  yards  to  be 
settled  by  an  ordinary  action  on  the  case.  No  reason  can 
be  assigned  why  the  value  of  the  mine  within  the  forty 
yards  should  be  settled  by  a  course  of  proceeding  different 
from  that  by  which  the  value  of  any  other  mine  left  un- 
worked was  to  be  determined ;  and  we  feel  bounds  if  it  be 
possible^  to  put  such  a  construction  on  the  172nd  section 
as  shall  prevent  a  consequence^  which^  it  is  quite  obvious^ 
the  legislature  could  never  have  contemplated.  Now  we 
think  this  may  be  done  without  offering  any  material 
violence  to  the  language  of  the  172nd  section. 

That  section  may  be  considered  as  divided  into  three 
branches^  by  every  one  of  which  the  company  is  certainly 
made  liable  to  pay  money  to  the  mine-owner^  by  way  of 
satisfaction  for  mines  of  which  he  is  deprived.  1st.  The 
company  shall  pay  the  mine-owner  for  the  mine  within 
the  forty  yards^  where  forty  yards  are  taken.  2nd.  The 
company^  in  like  manner^  shall  pay  him  for  the  mine,  not 
exceeding  thirty  yards,  left  unworked  for  his  security. 
8rd.  As  to  the  mine  actually  under  the  tunnel,  no  person 
shall  ever  be  at  liberty  to  work  it,  but  when  workable, 
satisfaction  shall  be  made  for  it  by  the  company  to  the 
mine-owner.  Then  follow  these  words,  ''  such  satisfadian 
to  be  ascertained,  fiwed,  and  determined  by  an  issue  at  lawJ^ 

Now  it  may  be  conceded  that  the  more  obvious  con- 
struction of  this  clause  would  refer  the  words  "  such  sa- 
tisfaction,^' &c.,  only  to  the  satisfaction  immediately  pre- 
ceding, namely,  the  satisfaction  to  be  paid  at  all  events 
for  the  mines  left  unworked  under  the  tunnels.  There  is, 
however,  nothing  grammatically  incorrect  in  referring  the 
words  "such  satisfaction '^  to  every  species  of  satis£EU^- 
tion  mentioned  in  the  clause;  namely,  to  the  payment  to 
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be  made  for  mine  within  the  forty  yards^  for  mine  within  Bxeh,  rf  puoi, 
the  thirty  yards^  and  for  mine  actually  under  the  tunnels ; 
and  in  furtherance  of  what  we  cannot  but  suppose^  from 
the  whole  tenor  of  these  eleven  clauses,  must  have  been 
intended  by  the  legislature^  and  to  avoid  the  strange  in- 
congruity of  having  one  mode  of  deciding  questions  as  to 
the  value  of  mine  within  forty  yards  of  the  tunnels^  and 
another  as  to  the  value  of  mines  along  the  rest  of  the  line 
of  the  canal^  and  under  the  tunnels  themselves^  we  feel 
bound  to  adopt  the  latter  construction  of  the  words  ^'such 
satisfaction/'  and  to  hold  them  applicable  to  every  case  for 
which  satisfaction  is  made  payable  under  the  172nd  sec- 
tion. 

The  necessity  of  such  a  construction  may  be  made  more 
obvious^  by  considering  that,  unless  it  be  adopted,  there 
must,  when  the  mine-owner  has  got  within  forty  yards  of 
the  tunnels,  and  is  there  stopped  by  the  company,  be  two 
proceedings  going  on  at  the  same  time,  in  order  to  ascer- 
tain the  compensation  to  which  he  is  entitled;  for  it  is 
obvious  that  when  the  mine-owner  has  got  up  to  within 
forty  yards  of  the  tunnels,  the  mine  under  the  tunnels 
must  have  become  "  workable/^  within  the  meaning  of  that 
word  as  used  in  the  proviso  of  the  172nd  section,  inasmuch 
as  the  company,  by  preventing  the  mine-owner  from  work- 
ing within  the  forty  yards,  will  effectually  prevent  the  mines 
under  the  tunnels  from  ever  being  workable,  unless  they 
are  to  be  deemed  so  when  the  mine-owner  has  reached  the 
confines  of  the  forty  yards.  The  forty  yards,  therefore, 
having  become  workable,  and  the  mines  under  the  tunnels 
having  become  workable  at  the  same  time,  the  plaintiff 
must  contend  that  the  legislature  intended  to  impose  on 
him  the  necessity  of  instituting  two  proceedings,  one  to 
recover  by  action  compensation  for  the  mine  adjoining  the 
tunnels  for  a  space  of  forty  yards,  and  another  to  recover 
by  an  issue  compensation  for  the  mine  actually  under  the 
tunnels. 
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Exactly  the  same  anomaly  would  occur,  whenever  a 
mine^wner  in  the  progress  of  his  works  approaches  within 
forty  yards  of  the  tunnels,  and  at  the  same  time  within 
such  a  distance  of  the  adjoining  parts  of  the  line  of  the 
canal,  as,  either  by  agreement  of  the  parties,  or  by  the  re- 
sult of  an  issue  to  be  tried  under  the  177th  section,  is  as- 
certained to  be  the  distance  within  which  the  mines  can- 
not further  be  worked  with  safety  to  the  canal.  In  such  a 
case,  the  value  of  the  mine  to  be  left  unworked  for  the  se- 
curity of  such  part  of  the  canal  as  does  not  pass  through 
the  tunnels,  is,  by  the  express  provision  of  the  177th  sec- 
tion, to  be  tried  in  an  issue ;  and  it  is  therefore  impossible 
to  suppose,  that  the  value  of  that  part  which  is  left  for  the 
security  of  the  tunnels,  could  have  been  intended  to  be 
tried  by  a  different  tribunal.  The  legislature  seems  to 
have  considered  the  tunnels  to  be  more  exposed  to  danger 
from  the  mines  than  the  rest  of  the  line  of  the  canal. 
This  afforded  a  very  good  reason  for  not  leaving  it  to  a  jury 
to  say  how  much  mine  should  be  left  for  the  protection  of 
the  tunnels,  but  to  have  fixed  conclusively  beforehand  a 
depth  of  forty  yards,  as  being  necessary  in  case  the  com- 
pany should  choose  to  insist  on  having  it;  but  we  can  see 
no  imaginable  reason  why  the  value  of  this  part  of  the 
mine  should  have  been  intended  to  be  ascertained  by  a 
different  proceeding  from  that  which  is  clearly  applicable 
to  the  rest. 

Our  view  of  the  case  is,  perhaps,  somewhat  confirmed 
by  considering  that  the  178th  section  seems  to  assume  that 
in  every  case  where  an  issue  is  to  be  tried,  a  sum  of  money 
will  have  to  be  awarded  by  the  jury.  Now  that  section 
expressly  refers,  amongst  other  issues,  to  issues  to  be  tried 
under  section  171,  for  ascertaining  how  much  mine  it  may 
be  necessary  to  leave  for  the  security  of  the  mine-owner ; 
but  it  is  clear  that  on  such  an  issue,  if  nothing  were  to  be 
ascertained  but  the  quantity  to  be  left  unworked,  no  sum 
of  money  would  be  awarded  at  all;  and  it  would  seem. 
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therefore^  as  if  the  legislature  assumed  that  on  the  trial  of  Ejcek.  of  puat, 

such  an  issue  the  jury  would  be  bound  under  the  other  ^^     . 

provisions  of  the  act  to  assess  the  value  of  what  was  left.  Fenton 

and  there  certainly  are  no  provisions  applicable  to  such  a  Trent  and 

case,  unless  they  can  (as  we  think  they  may)  be  found  in  NAvmATiow 

the  172nd  section.  Co* 

On  all  these  grounds,  we  think  that  the  case  is  within 
the  172nd  section  and  consequently  there  must  be  judg- 
ment for  the  defendant. 

Judgment  for  the  defendant. 


Mendell  t;.  Tyrrell. 

Nov,  24. 

L/OWLING  had  obtained  a  rule,  calling  upon  the  defen-  An  arbitrator 
dant  to  shew  cause  why  he  should  not  pay  to  the  plaintiff  ^;'3L7o^,^^^^^^^ 
two  sums  of  £90  and  47/.  15*.  2rf.,  pursuant  to  an  award,  **»«  defendant 

to  pay  to  the 

rule  of  Court,  and  the  Master's  allocatur.     It  appeared  plaintiff  a  sum 
from  the  affidavit  on  which  the  rule  was  obtained,  that  the  piaUufff  fiied^an 
cause  had  been  referred  to  arbitration,  and  that  the  arbi-  fffidavitofdebt 

'  in  the  Court 

trator,  by  his  award,  ordered  the  defendant  to  pay  to  the  of  Bankrupt- 
plaintiff  the  sum  of  £90,  with  costs,  which  were  subsequently  i  &  2  Vict.  c.  * 
taxed  at  47/.  IB*.  2rf.     The  plaintiff  afterwards  filed  an  JifenSntSTve 
affidavit  of  debt  in  the  Court  of  Bankruptcy,  under  the  pro-  '  ^"^»  ^'^^^ 

visions  of  the  stat.  1  &  2  Vict.  c.  110,  s.  8  (o).    The  defend-   tioncd  for  pay- 
ment of  the 
money,  but 
omitting  the  alternative  in  the  statute,  of  rendering  himself  to  custody: — Held,  that  the  plain- 
tiff's having  adopted  this  proceeding  did  not  preclude  him  from  applying  for  an  attachment 
for  non -performance  of  the  award  and  rule  of  Court  thereon. 

(a)  Which  enacts,  "  that  if  any  wards,  or  any  three  or  more  credi- 

single  creditor,  or  any  two  or  more  tors  whose  debts  shall  amount  to 

creditors   being    partners,    whose  £200  or  upwards,  of  any  trader 

debt  shall  amount  to  £100  or  up-  within  the  meaning  of  the  laws  now 

wards,  or  any  two  creditors  whose  in  force  respecting  bankrupts,  shall 

debt  shall  amount  to  £150  or  up-  file  an  affidavit  or  affidavits  in  her 
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pay  such  sums  as  should  be  recovered  in  any  action  or  ac- 
tions which  had  been  brought  or  should  thereafter  be 
brought  for  the  recovery  of  the  said  debts,  together  with 
such  costs  as  should  be  given  in  the  same/'  but  omitting 
the  alternative  mentioned  in  the  act,  viz.,  ''  that  he  render 
himself  to  the  custody  of  the  gaoler  of  the  Court/'  &c.  No 
further  proceedings  were  taken  in  the  Court  of  Bankrupt- 
cy, but  the  present  rule  was  obtained. 


Pashiey  shewed  cause. — ^The  plaintiff  has  elected  as  his 
remedy  to  enforce  the  award  under  the  act,  and  not  to 
proceed  by  attachment,  and  therefore  the  Court  will  not 
now  interfere,  especially  as  the  plaintiff  has  by  that  pro- 
ceeding obtained  full  security  for  the  payment  of  his  debt. 
The  object  and  practice  of  the  Courts  has  been  to  discou- 
rage a  multiplicity  of  proceedings  for  the  same  subject  of 


Majesty's  Court  of  Bankruptcy, 
that  such  debt  or  debts  is  or  are 
justly  due  to  him  or  them  respec- 
tively, and  that  such  debtor,  as  he 
or  they  verily  believe,  is  such  trader 
as  aforesaid,  and  shall  cause  him 
to  be  served  personally  with  a  copy 
of  such  affidavit  or  affidavits,  and 
with  a  notice  in  writing  requiring 
immediate  payment  of  such  debt  or 
debts;  and  if  such  trader  shall 
not  within  twenty-one  days  after 
personal  service  of  such  affidavit  or 
affidavits  and  notice,  pay  such  debt 
or  debts,  or  secure  or  compound 
for  the  same  to  the  satisfaction  of 
such  creditor  or  creditors,  or  enter 
into  a  bond  in  such  sum  and  urith 
such  two  sufficient  sureties  as  a 
commissioner  of  the  Court  of  Bank- 
ruptcy shall  approve  of,  to  pay 
tuch  sum  or  sums  as  shall  be  re- 
eovered  in  any  action  or  actions 


which  shall  have  been  brought  or 
shall  thereafter  be  brought  for  the 
recovery  of  the  same,  together 
with  such  costs  as  shall  be  given  in 
the  same,  or  to  render  himself  to  the 
custody  of  the  gaoler  of  the  Court 
in  which  such  action  shall  have 
been  or  may  be  brought,  accord- 
ing to  the  practice  of  such  Court, 
or  within  such  time  and  in  such 
manner  as  the  said  Court,  or  any 
judge  thereof,  shall  direct,  after 
judgment  shall  have  been  recover- 
ed in  such  action,  every  such  tra- 
der shall  be  deemed  to  have  com- 
mitted an  act  of  bankruptcy  on  the 
22nd  day  after  service  of  such  affi- 
davit or  affidavits  and  notice,  pro- 
vided a  fiat  in  bankruptcy  shall 
issue  against  such  trader  within 
two  calendar  months  from  the  fil- 
ing of  such  affidavit  or  affidavits, 
but  not  otherwise. 
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claim.  K  a  party  bring  an  action  on  an  awards  he  is  pre-  Exch,  0/  PUas, 
eluded  from  moving  for  an  attachment  for  not  performing  ^  ^  ^ 
it :  Stock  V.  De  Smith  (a).  It  was  there  argued  that  it  was  Msndell 
as  reasonable  to  grant  an  attachment  whilst  an  action  was  Ttrrbll. 
pending  on  the  awards  as  to  permit  the  several  remedies 
which  are  allowed  upon  mortgages^  such  as  a  bill  for  fore- 
closure^ an  action  upon  the  bond^  and  an  ejectment  to  get 
the  possession ;  but  Lord  Hardtvicke,  C.  J.^  said^  ^^I  am 
satisfied  you  ought  not  to  have  an  attachment  while  an 
action  is  pending;  and  this  not  like  the  several  remedies 
allowed  on  mortgages^  for  thej  are  for  different  purposes ; 
as  the  ejectment  to  gain  the  possession  of  the  land,  the 
action  on  the  bond  to  recover  the  money^  and  the  bill  for 
foreclosing  the  equity  of  redemption ;  they  are  all  remedies 
which  the  party  is  entitled  to  by  course  of  law^  and  needs 
not  the  leave  of  the  court :  now  in  this  case  there  are  two 
remedies^  one  by  action^  to  which  you  are  entitled  by  course 
of  law^  but  the  other  depends  upon  the  discretion  of  the 
Court :  and  both  are  for  the  very  same  purpose,  viz.,  for  the 
money  awarded  :  for  the  Court  wiU  not  deliver  the  party 
from  an  attachment  till  he  has  paid  the  money/'  So^  in 
Badley  v.  Loveday  {b),  the  Court  refused  to  grant  an  at- 
tachment for  non-performance  of  an  award  pending  an 
action  brought  on  the  award,  or  to  allow  the  plaintiff  to 
waive  the  action  in  order  to  apply  for  the  attachment ;  the 
Court  saying  he  had  made  his  election.  And  in  the  Earl 
of  Lonsdak  v.  Whinnay  {c),  the  defendant  having  been 
taken  under  an  attachment  for  non-performance  of  an 
award,  went  to  prison,  refusing  to  pay  the  money ;  the 
plaintiff  afterwards  commenced  an  action  on  the  award ; 
and  on  motion  that  the  plaintiff  might  be  compelled  to 
discontinue,  or  that  the  defendant  might  be  discharged 
out  of  custody,  the  Court  ordered  him  to  be  discharged, 


(a)  Ca.  Temp.  Hardw.  106.  (b)  1  Bos.  &  Pull.  81. 

(c)  1  C.  M.  &  R.  591. 
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Exek.  of  PUat,  on  giviiiff  a  bond  to  the  plaintiff,  with  soreties  to  the  Mas- 

1841  .... 

tar's  satisfaction^  conditioned  to  the  same  effect  as  in  a  re- 
cognisance of  bail.  Paull  y.  PauU  (a)  is  to  the  same  effect. 
There  an  attachment  was  resisted  on  the  ground  of  the 
pendency  of  an  action  on  the  award,  and  it  appearing  that 
the  party  was  in  contempt  b^ore  the  action  was  com- 
mencedy  the  Court  granted  the  attachment  on  the  plain- 
tiff's undertaking  to  discontinue  the  action  and  pay  the 
costs.  Here  the  giving  of  the  bond  is  equivalent  to  the  com- 
mencement of  the  action.  The  plaintiff  has  obtained  ample 
security  for  his  debt  and  costs  by  the  bond.  pLiord  Abm^ 
ffer,  C.  B. — ^The  bond  is  not  a  bond  within  the  statute.] 
The  plaintiff  ought  to  shew  some  reason  for  abandoning 
his  primary  proceeding. 

Cowling f  in  support  of  the  rule. — ^The  authorities  cited 
are  not  applicable  to  the  present  case,  for  no  action  has 
been  commenced  on  the  award,  but  all  that  appears  is  that 
the  plaintiff  has  obtained  a  security  for  his  debt. 

Lord  Abinosr,  C.  B. — I  am  of  opinion  that  this  rule 
ought  to  be  made  absolute.  If  any  action  has  been  com- 
menced on  the  award,  the  defendant  should  have  shewn 
that  fact ;  as  he  has  not  done  so,  it  must  be  taken  that  no 
action  has  been  commenced,  and  that  circumstance  dis- 
tinguishes the  present  case  from  those  cited.  K  an  action 
had  been  commenced,  the  Court  would  not,  by  making  this 
rule  absolute,  allow  a  double  remedy.  But  in  the  pre- 
sent case,  the  plaintiff's  sole  object  seems  to  have  been  to 
render  the  defendant  a  bankrupt,  and  that  object  has  been 
defeated  by  the  defendant's  providing  sureties  for  the  pay- 
ment of  the  debt.  The  rule  will  be  absolute,  on  the  plain- 
tiff's undertaking  not  to  bring  any  action  on  the  award. 

Parke,  B, — A  rule  of  Court,  imder  the  recent  statute, 

(a)  2  C.  &  M.  235. 
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calling  upon  the  defendant  to  pay  the  sum  awarded^  is  Exck,  of  PUa*^ 
analogous  to  an  attachment  under  the  old  law ;  therefore^  '  - 

if  the  plaintiff  had  actually  commenced  an  action  on  the     Mbndell 
awards  the  authorities  cited  would  have  been  in  point.  But      Ttbrell. 
it  is  not  so  here.    Besides,  the  bond  is  not  conditioned  ac- 
cording to  the  statute,  for  the  payment  of  the  debt,  or  the 
render  of  the  defendant ;  the  latter  part  seems  by  mistake 

to  have  been  omitted. 

Rule  absolute. 


Hammond  v.  Nairn,  Clerk.  jvr<w.  25. 

Jl  LATT  had  obtained  a  rule,  calling  upon  the  defendant  The  costs  of  an 
to  shew  cause  why  it  should  not  be  referred  to  the  Master  rule  obtained 
to  tax  the  plaintiff's  costs  of  and  incident  to  the  writ  of  oth^'rimito ' 
fieri  fSacias  de  bonis  ecclesiasticis  issued  in  this  cause,  and  offlcer,  cannot 

be  considered 

why  the  Bishop  of  Norwich  should  not  levy  the  same,  to-  as « expenses  of 

gether  with  the  sum  of  £4  omitted  by  mistake,  and  inter-  which  may  b°' 

est  on  the  judgment  from  the  27th  of  November,  1838.  It  J'Jlfls  o^Vs,* 

appeared  from  the  affidavits,  that  a  writ  of  fi.  fa.  de  bonis  c  46,  s.  5. 

ecclesiasticis,  directed  to  the  Bishop  of  Norwich,  had  been 

issued  against  the  defendant ;  but  that,  by  a  clerical  error, 

the  sum  indorsed  thereon  was  less  by  .£4  than  it  ought  to 

have  been.     The  execution  issued  under  the  stat.  1  &  2 

Vict.  c.  110,  s.  18,  but  before  the  promulgation  of  the 

forms  of  writs  framed  by  the  Judges  under  that  statute; 

and  no  interest  on  the  judgment  was  indorsed  on  the  writ, 

from  want  of  knowledge  of  the  form  in  which  it  should  be 

claimed.    A  sequestration  was  granted  by  the  bishop,  but, 

the  defendant  having  become  insolvent,  the  provisional 

assignee  of  the  Insolvent  Debtors'  Court  claimed  the  rents, 

tithes,  &C.,  by  virtue  of  a  prior  execution.  In  Hilary  Term, 

1840,  the  bishop  obtained  an  interpleader  rule,  calling 

upon  the  plaintiff  and  the  provisional  assignee  to  appear 

and  state  their  claims ;  which  rule  was  discharged  without 

costs,  the  Court  holding  that  it  was  not  a  case  in  which  the 

VOL.  IX.  Q  M.  w. 
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jRrc*.  qfPUa9,  bishop  could  have  relief  under  the  Interpleader  Act.  A  se- 
-     cond  sequestration  at  the  suit  of  another  creditor  had  since 
Hammond     issued  against  the  defendant. — Against  the  present  rule 

Archbold  now  shewed  cause  for  the  defendant. — ^The 
main  object  of  this  application  is  to  obtain^  as  incident  to 
the  execution^  the  costs  which  this  Courts  on  the  discussion 
of  the  interpleader  rule^  refused  to  allow  to  the  plaintiff. 
But  it  cannot  possibly  be  said  that  those  costs  fall  within 
the  meaning  of  ^*  fees  and  expenses  of  the  execution^'^ 
Mdthin  the  stat.  43  Geo.  3^  c.  46,  s.  5.  The  defendant  had 
not  even  notice  of  the  interpleader  rule.  [Parker  B. — 
Those  are  not  costs  incident  to  the  execution,  but  costs 
occasioned  by  the  sheriff's  asking  for  the  interpleader  rule.] 
And  even  if  it  were  otherwise,  the  rule  ought  to  be  upon 
the  bishop,  who  is  bound  to  levy  the  expenses  of  the  execu- 
tion, not  on  the  defendant. 

Secondly,  it  is  too  late  now  to  recover  the  interest :  it 
ought  to  have  been  claimed  on  the  back  of  the  writ :  and 
other  parties  are  now  interested  in  the  fund,  under  the 
intervening  sequestration.  [^Parke,  B. — Then  it  must  not, 
at  all  events,  be  levied  until  that  sequestration  is  satisfied.] 

With  respect  to  the  £4,  the  affidavits  do  not  shew  with 
certainty  of  what  it  consisted,  or  how  it  was  omitted  out  of 
the  indorsement,  and  the  Court  will  not  re-open  the  pro- 
ceedings on  that  account,  after  this  lapse  of  time. 

Plaity  in  support  of  the  rule,  urged  that  at  all  events  the 
plaintiff  ought  to  be  allowed  to  levy  for  the  interest,  and 
that  on  the  part  of  the  defendant,  who  alone  came  to  shew 
cause  against  this  rule  (which  had  been  served  also  on  the 
bishop),  it  was  no  answer  to  the  rule  to  say  that  other 
parties  were  interested,  or  ought  to  have  been  served;  that 
was  a  matter  in  which  he  had  no  interest. 

Per  Curiam. — It  is  quite  clear  that  the  plaintiff  is  not 
entitled  to  recover  the  costs  of  the  interpleader  rule  as  ex- 
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penses  of  the  execution^  which  mean  only  such  expenses  Exek.  of  PUat, 
as  the  sheriff,  &c.,  is  put  to  in  keeping  possession  of  the  '   ^ 

goods,  selling,  &c.  As  to  the  £4  omitted  from  the  indorse-  Hammond 
ment,  it  is  not  shewn  how  the  amount  was  £4  less,  or  how  Nairn. 
it  was  a  clerical  error.  As  to  those  two  matters,  the  rule 
must  be  discharged  with  costs.  With  respect  to  the  inte- 
rest, the  rule  may  be  enlarged  on  payment  of  costs  by  the 
plaintiff,  in  order  to  serve  it  upon  the  other  execution  cre- 
ditor. 

Rule  accordingly. 


Ryan  v.  Smith.  j^^^  25. 

vJN  shewing  cause  against  a  rule  nisi  for  an  attachment  a  party  shew- 
against  the  defendant  for  disobedience  to  a  rule  of  Court,  gafntt  a*ru*e 
Cre9SweU,  for  the  defendant,  proposed  to  read  an  affidavit  ha«arightto 

read  an  affida- 

of  the  defendant,  sworn  on  the  10th  of  November,  and  yit  of  Ms  filed 

filed  in  Court,  which  was  made  in  support  of  a  former  rule  w^  madeTn'*^ 

obtained  by  the  defendant  for  rescinding  an  order  of  Rolfe,  ^f^f^ll^^l\\ct^. 

B.,  ordering  the  defendant  to  deliver  up  certain  documents  '»<>»»  for  a  rule 

involving  the 

and  vouchers.     That  rule  was  granted  on  certain  terms,  same  question, 
which  the  defendant  declined  to  accept,  and  therefore  did  f^e  other  side 
not  draw  up  the  rule ;  but  the  plaintiff^s  attorney  was  in-  *^^  *"  ®®<^* 
formed  that  the  affidavit  was  filed,  and  took  an  office  copy 
of  it.     The  order  of  Rolfe,  B.,  was  afterwards  made  a  rule 
of  Court,  which  rule  the  defendant  was  now  charged  with 
having  disobeyed ;  and  the  affidavit  in  support  of  the  pre- 
sent application  referred  to  the  defendant's  affidavit  of  the 
10th  November. 

CrowdeTy  for  the  plaintiff,  objected  to  the  affidavit  being 
used,  inasmuch  as  it  was  sworn  upon  a  mere  ex-parte  ap- 
plication, and  could  contain  no  answer  to  the  present 
rule. 

7%e  Court  held  that  the  affidavit  might  be  read. 

q2 
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Exeh.  of  PUat, 
1841. 

\^  "  Tapping  v.  Gbeenwat. 

Nov.  25.         ^ 

Costs  of  attend-  loMIRKE,  ou  behalf  of  the  plaintiff's  attomeyj  obtained 

ances  to  serve 

the  writ  of        a  rule  calling  upon  the  defendant  and  his  attorney  to  shew 
summons.  causo  why  the  Master  should  not  review  his  taxation  of  the 

costs  of  service  of  the  writ  of  summons,  and  why  the  defend- 
ants attorney  should  not  pay  the  costs  of  this  application. 
It  appeared  that  the  plaintiff  sued  out  the  writ  of  summons 
indorsed  to  levy  the  debt  and  1/.  17s.  for  costs,  and  on  Fri- 
day, the  5th  of  November,  sent  a  person  to  serve  it  at  the 
defendant's  dwelling-house.  He  was  there  informed  that 
the  defendant  would  not  be  at  home  imtil  the  following 
day  at  eight  o'clock,  at  which  hour  he  called  again ;  but 
not  finding  the  defendant  within,  he  made  a  further  ap- 
pointment for  the  Monday  follovdng,  on  which  day  he 
again  called,  and  saw  the  defendant's  mother,  who  said 
her  son  was  out  of  town,  and  would  be  back  on  Wed- 
nesday. He  then,  however,  left  a  copy  of  the  writ  of  sum- 
mons, and  did  not  call  again.  The  1/.  17s.  indorsed  for 
costs  included  the  costs  of  three  attendances.  The  de- 
fendant, within  four  days  afterwards,  called  at  the  office 
of  the  plaintiff's  attorney,  and  paid  the  debt  and  costs. 
The  Master  first  allowed  the  plaintiff  the  costs  of  two  at- 
tendances, but  subsequently,  in  pursuance  of  an  order  of 
Alderson,  B.,  the  taxation  was  reviewed,  and  the  costs  of 
one  attendance  only  was  allowed;  the  result  of  which  was, 
that  more  than  one  sixth  was  struck  off  the  amount  of 
costs  claimed. 

Miller  shewed  cause,  and  contended  that,  under  the  cir- 
cumstances, the  party  ought  not  to  have  left  the  copy  of 
the  writ  on  the  Monday,  but  to  have  waited  until  the  Wed- 
nesday ;  and  that  the  Court,  being  apprised  of  the  circum- 
stances, would  not  have  granted  any  distringas,  in  which 
case  one  attendance  only  would  be  allowed. 


\ 
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Smirke,  contra,  insisted  that  the  attorney  was  clearly  ^ch.  of  PUat, 
entitled  to  the  costs  of  two  attendances ;  and  ^ 

Tapping 

9. 

Per  Curiam. — ^The  call  on  the  Monday  was  nnneces-  Grebnwat. 
sary ;  the  party  might  have  left  the  process  on  the  Satur- 
day; but  still  the  plaintiff  is  entitled  to  the  costs  of  two 
attendances.  As  this,  however,  is  an  appeal  against  the 
order  of  a  Judge,  the  rule  will  be  absolute  on  the  terms  of 
the  attorney  on  each  side  paying  his  own  costs. 

Rule  absolute  accordingly. 


Williamson  v.  Harrison.  iVbo.  25. 

JUARTIN  had  obtained  a  rule,  calling  upon  the  plaintiff  The  mie  of  m. 

T     3  WilL  4 

to  shew  cause  why  the  rule  of  Court,  or  the  attachment  r.  is,  applies' 
issued  thereon  against  the  sheriff  of  Yorkshire,  should  not  of  !jrits?Mucd* 
be  set  aside  on  payment  of  costs.    It  appeared  that  a  writ  <>^  returnable 

_  n    i»     \       '         '  ii-  1  ii.iW4.  in  Tacation ;  in 

of  testatum  n.  fa.  havmg  issued,  directed  to  the  sheriff  of  the  case  of  a  fi. 
Yorkshire,  he  was  directed,  by  a  Judge's  order  obtained  in  ^JJ^tion"  burrc-" 
vacation  (28th  October),  to  return  the  same.    The  time  t«">*|>»«»  "n^er 

,  f^  Judge  s  order 

for  the  return  expired  on  the  6th  of  November,  but  the  obtained  in  ra- 

writ  was  not  returned  until  the  10th  of  November,  and  in  term,  the 

on  the  afternoon  of  that  day  the  Judge's  order  was  made  Jtui°puw"e*the 

a  rule  of  Comrt,  and  a  rule  for  an  attachment  was  obtained,  old  practice, 

and  cannot 
bring  the  sheriff 

W,  H.  Watson  shewed  cause. — It  will  be  said  that  the  Sker^Ae*iin?t 
proceeding  in  the  present  case  was  irregular,  and  that  the  ^"  returned ' 
plaintiff  ought  to  have  obtained  a  side  bar  rule,  according  although  after 

the  day  on 

to  the  old  practice  before  the  Uniformity  of  Process  Act,  which  it  was 
2  Will.  4,  c.  89,  and  the  rule  of  Court  founded  thereon,  "^"™**»*^ 
M.  T.,  3  Will.  4,  r.  13.   That  depends  upon  the  interpreta- 
tion to  be  put  upon  that  rule,  which  prescribes  that,  ''  in 
case  a  Judge  shall  have  made  an  order,  in  vacation,  for  the 
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Bxeh.  qf  Pleat,  retum  of  any  writ  issued  by  the  authority  of  the  said  act. 


1841. 


or  any  writ  of  ca.  sa.,  fi.  fa.,  or  elegit,  on  any  day  in  the 
Williamson  vacation,  and  such  order  shall  have  been  duly  served,  but 
Harrison,  obedience  shall  not  have  been  paid  thereto,  and  the  same 
shall  have  been  made  a  rule  of  Court  in  the  term  then  next 
following,  it  shall  not  be  necessary  to  serve  such  rule  of 
Court,  or  to  make  any  fresh  demand  of  performance  there- 
on, but  an  attachment  shall  issue  forthwith  for  the  diso« 
bedience  of  such  order,  whether  the  thing  required  by  such 
order  shall  or  shall  not  have  been  done  in  the  mean  time.'' 
It  is  submitted  that  that  rule  applies  to  the  present  case, 
the  order  having  been  made  in  vacation. 

Parke,  B. — ^The  rule  of  Court  does  not  apply  to  this 
case.  It  was  introduced  to  obviate  the  evil  that  existed 
under  the  old  practice,  when  rules  to  return  writs  in  vaca- 
tion never  need  be  complied  with  at  all,  if  the  sheriff  could 
obtain  time  untU  the  first  day  of  term.  In  that  case,  if 
subsequent  compliance  could  purge  the  contempt,  he  might 
inconvenience  parties  by  neglecting  to  retum  a  writ  until 
the  first  day  of  term,  and  yet  escape  an  attachment.  But 
the  rule  does  not  apply  to  the  case  of  writs  ordered  to  be 
returned  in  term.  According  to  the  old  practice,  if  the 
order  were  complied  with  before  a  rule  was  obtained  for 
an  attachment,  that  was  sufficient ;  and  the  rule  of  M.  T., 
8  Will.  4,  applies  only  where  the  order  is  both  made  and 
returnable  in  vacation. 

The  other  Barons  concurred. 

Bule  absolute. 
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1841. 


Begina  V.  Byle. 

ONov.  25. 
N  the  8th  of  July,  1841^  a  commission  was  issued  upon  in  the  case  of 

a  suggestion  that  the  defendant  was  indebted  to  the  Crown  Mten'C^on'B^ 
for  monies  deposited  in  his  hands  by  Lieutenant-Colonel  fl°^^*i^?°"  ^ 
Egerton^  for  the  service  of  the  Cheshire  yeomanry  cavalry.  Jury  may  find 
The  conmiiBsion  wns  in  the  usual  form,  empowermg  the  deu t^a.. 
commissioners  "to  inquire  as  well  on  the  oaths  of  good  onthe^^"'*. 
add  lawful  men  of  the  county  of  Middlesex,  by  whom  the  denceof  an  af- 

,      1  1  ,        ,  .  fidavit  that  the 

truth  may  be  the  better  known^  as  by  the  testimony  on  debt  u  due. 
oath  of  any  other  credible  person  or  persons^  whether  the 
said  John  Byle  is  now  indebted  to  us  in  any  and  what  sum 
of  mon^  on  the  account  aforesaid ;  and  therefore  we  com- 
mand you,  that  at  such  day  and  place  as  you  shall  for  that 
purpose  appoint,  you  diligently  attend  in  and  about  the  pre- 
mises with  effect,  and  duly  take  an  inquest  thereof  on  the 
oaths  of  such  good  and  lawful  men,  and  have  the  same  before 
the  Barons,  &c.  And  we  hereby  command  our  sheriff  of  Mid- 
dlesex, that  he  cause  to  come  before  you,  at  such  day  and 
place  as  you  shall  appoint,  twelve  good  and  lawful  men  of 
his  bailiwick,  by  whom  the  truth  may  the  better  be  known, 
and  we  empower  you  to  summon  before  you  such  person 
or  persons  as  you  shall  think  proper,  and  carefully  examine 
them  in  the  premises  on  their  corporal  oaths,  &c.'^  An  in- 
quisition was  accordingly  taken;  and  the  only  evidence 
brought  before  the  jury,  on  the  execution  of  the  commis- 
sion, was  an  affidavit  of  Henry  Hill,  Esq.,  captain  and 
adjutant  of  the  Cheshire  yeomanry  cavalry,  "  that  John 
Byle,  of  &c.,  is  justly  and  truly  indebted  to  our  Sovereign 
Lady  the  Queen  in  the  sum  of  2,492/.  7s.  7d.,  being  so 
much  of  her  Majesty's  monies  deposited  in  his  hands  by 
Lieutenant-Colonel  Wilbraham  Egerton,  for  the  service  of 
the  said  regiment,  and  unaccounted  for  by  the  said  John 
Byle,  and  that  he  verily  believes  that  the  said  John  Byle 
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Exek.  «if  Pleat,  has  stopped  payment,  and  is  in  embarrassed  and  insolvent 
^  *  .  circumstances,  and  that  unless  some  method  more  speedy 
than  the  ordinary  course  of  proceeding  at  law  be  forthwith 
had  against  the  said  John  Byle  for  the  recovery  of  the  debt 
80  due  and  owing  to  her  Majesty  as  aforesaid,  the  same  is 
in  danger  of  being  lost/'  The  jury  found  that  the  defend- 
ant was  indebted  to  the  Crown  in  the  sum  mentioned  in 
the  affidavit,  and  thereupon  a  Judge's  fiat  was  obtained 
for  a  writ  of  immediate  extent  to  issue,  which  was  issued 
accordingly. 

Cowling  had  obtained  a  rule,  calling  upon  the  Aitomiy- 
General  to  shew  cause  why  the  inquisition,  and  all  the  sub- 
sequent proceedings  taken  thereunder,  should  not  be  set 
aside  for  irregularity. 

The  affidavit  of  Mr.  Hobbs,  who  for  twenty  years  has 
acted  as  a  commissioner  upon  commissions  to  find  debts 
due  to  the  Crown,  stated,  in  answer  to  the  application, 
that  whenever  it  had  been  found  inconvenient  or  impos- 
sible to  obtain,  in  time  to  make  the  proceedings  available, 
the  attendance  of  witnesses  to  give  viv&  voce  evidence,  the 
jury  had  found  the  debt  upon  affidavit  only;  and  that  he 
believed  this  has  been  the  invariable  practice  from  the  most 
ancient  period  up  to  the  present  time. 

The  Solicitor  General  and  Waddington  shewed  cause. — 
It  will  be  contended  on  the  part  of  the  defendant,  that  as 
the  evidence  used  before  the  jury  was  an  affidavit  only,  and 
no  witness  was  examined  viv&  voce,  the  proceeding  was 
irregular  and  contrary  to  practice;  for  that,  as  the  jury 
were  empanelled  under  the  commission  to  inquire  whe- 
ther or  not  a  debt  was  due  to  the  Crown,  no  evidence 
could  be  legal  but  that  which  was  given  by  witnesses  viv& 
voce  upon  oath ;  and  the  case  of  Rew  v.  Hornblower{a)  will 
be  relied  upon.    That,  however,  was  the  case  of  an  extent 

(a)  11  Price,  29. 
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in  aid.  and  no  such  decision  has  been  come  to  in  the  case  Exeh.  o/puat, 

1841 
of  an  extent  in  chief.    But  even  in  the  case  of  an  extent 

in  aid^  according  to  the  practice  of  this  Courts  and  the 
established  course  of  proceeding  with  respect  to  Crown 
debts^  the  course  pursued  on  this  occasion  was  the  proper 
one.     It  appears  not  only  upon  the  affidavit  filed  in  this 
case^  but  is  admitted  in  the  case  of  Rex  v.  Homblower, 
to  have  been  of  very  long  usage.     The  object  of  finding 
the  debt  under  the  commission  is  merely  to  have  the  debt 
entered  of  record.    The  Crown  can  have  no  writ  against 
the  body  or  the  goods  of  the  debtor^  without  first  applying 
to  a  judge  upon  an  affidavit  of  debt^  that  the  party  is  in- 
solvent^ and  the  debt  is  in  danger.    In  order  to  issue  an 
extent,  it  is  necessary  that  the  debt  should  be  entered  of 
record ;  but  the  inquiry  under  the  commission  is  purely  an 
ex-parte  proceeding,  and  the  party  has  no  notice  to  attend, 
nor  can  he,  nor  has  he  ever  been  known  to  attend  the 
inquiry ;  nor,  if  any  witness  were  examined  viva  voce,  could 
he  cross-examine  him.    The  debt  is  not  conclusively  found 
by  the  inquiry  before  the  jury  under  the  commission,  but 
the  party  is  at  liberty  to  traverse  the  debt  in  the  proceed- 
ings which  subsequently  take  place.    If  it  could  be  shewn 
that  any  grievance  resulted  from  the  practice,  or  that  any 
advantage  would  be  obtained  by  the  party  in  having  the 
witness  examined  viv&  voce,  it  might  be  a  reason  against 
the  continuance  of  the  practice,  and  for  an  alteration  of  it 
by  the  legislature ;  but  that  cannot  be  suggested.    When 
the  extent  is  issued,  and  the  inquisition  is  held  by  the 
sheriff  and  a  jury,  the  party  may  attend  and  traverse  the 
debt ; — ^he  is  not  bound  by  the  preliminary  proceeding. 
[Parke,  B. — In  JRew  v.  Homblower,  the  Court  placed  some 
reliance  upon  the  language  of  the  comnussion.]     There 
is  nothing  whatever  in  the  form  of  the  commission  to 
render  it  necessary  to  examine  the  witnesses  viv&  voce. 
All  that  is  required  is,  that  the  jury  are  to  be  satisfied  by 
testimony  on  oath.  The  commissioners  are  to  inquire  '^  on 
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Etch,  of  pum,  the  oaths  of  good  and  lawful  men^  and  by  the  testimony  on 

oath  of  other  credible  persons/'    This  affidavit  is  evidence 
upon  oath;  it  is  not  necessary  that  it  should  be  stated 
vivft  voce  before  a  jury.     Mr.  West,  in  his  book  on  Ex- 
tents, admits  the  practice,  although  he  says  that  no  length 
of  time  can  legalize  it.     He  says  {a),  ^^  No  notice  is  ^ven 
to  the  defendant  of  the  execution  of  this  commission ;  and 
the  usual,  if  not  universal  practice  is,  to  adduce  no  evi- 
dence of  the  debt  before  the  jury,  except  the  affidavit 
which  is  prepared  for  the  purpose  of  obtaining  the  imme- 
diate extent.     On  this  affidavit,  and  this  affidavit  alone, 
usually,  if  not  universally,  the  jury  find  the  debt.''    The 
affidavit  of  Mr.  Hobbs  confirms  this  statement,  and  shews 
that  notwithstanding  the  decisicm  of  Reap  v.  Hambbnoer, 
this  has  continued  to  be  the  universal  practice  to  the 
present  time.     [Parke,  B. — Certainly,  that  decision  has 
never  been  acted  upon.]     It  has  never  been  acted  upon, 
because  the  impression  was  that  it  was  an  erroneous  deci- 
sion, come  to  without  properly  investigating  the  grounds 
upon  which  this  mode  of  proceeding  was  adopted.    This 
proceeding  is  founded  on  the  statute  of  83  Hen.  8,  c.  89, 
which  regulates  the  proceedings  to  recover  debts  due  to 
the  Crown.  The  55th  sect,  enacts,  '^  that  all  and  every  suit 
and  suits,  which  hereafter  shall  be  had,  made,  or  taken  of, 
for,  or  upon  any  debt  or  duties  which  heretofore  hath 
grown  or  been  due,  or  that  hereafter  shall  grow  or  be  due, 
to  the  king,  in  the  several  offices  and  courts  of  his  exche- 
quer. Duchy  of  Lancaster,  augmentations  of  the  revenues 
of  his  crown,  surveyors-general  of  his  manors,  lands,  and 
tenements,  master  of  the  wards  and  liveries,  and  court  of 
the  first  fruits  and  tenths,  or  in  any  of  them,  or  by  reason 
or  authority  of  any  of  them,  shall  be  severally  sued  in 
such  one  of  the  said  courts  and  offices,  in  which  court  and 
office,  or  by  reason  of  the  which  court  and  office,  the  same 

(a)  Page  22. 
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debt  or  duty  did  first  grow  or  become  to  be  due^  or  here-  Exeh,  of  pu<u, 
afker  shall  grow  or  become  due,  or  in  the  which  oflBce  and    ^  , 

court  the  recognisance,  obligation,  or  speciality  is  or  shall 
be  or  remain.  And  every  such  several  suit  and  suits  shall 
be  made  in  every  of  the  said  several  o£Sces  and  courts, 
under  the  several  seals  of  the  said  several  courts,  by  ca- 
pias, extendi  facias,  subpoena,  attachments,  and  procla- 
mations of  allegiance,  if  need  shall  require,  or  any  of 
them,  or  otherwise  as  unto  the  said  several  courts  shall  be 
thought  by  their  discretions  expedient  for  the  speedy  reco» 
very  of  the  king's  debts."  Now  this  has  been  thought  a  pro- 
per and  expedient  mode  of  commencing  the  suit,  and  it  is 
the  only  mode  in  which  the  debt  could  be  recovered,  viz.  by 
making  the  mode  of  commencing  the  suit  a  secret  and  ex- 
parte  proceeding.  The  distinction  between  the  inquisition 
to  find  debts  and  the  inquisition  taken  before  the  sheriff 
was  not  adverted  to  in  Rew  v.  Homblower,  and  the  arguments 
there  used  apply  very  well  to  the  latter  inquisition  taken  be- 
fore the  sherifi^,  by  which  the  party  is  to  be  concluded,  but 
are  perfectly  inapplicable  to  the  former,  which  is  a  matter  of 
fomi,  necessarily  ex-parte,  and  of  which  the  party  has  not 
and  cannot  have  notice,  because  giving  notice  to  the  debtor 
would  at  once  destroy  the  whole  effect  of  the  proceeding, 
and  render  it  useless  and  unavailing.  This  preliminary 
proceeding  comes  to  nothing,  unless  it  turns  out  that  the 
Crown  is  entitled,  on  the  debt  being  traversed  by  the 
debtor  upon  the  inquisition  before  the  sheriff.  One  or  two 
of  the  judges,  in  Res  v.  Hombloioer,  seemed  to  think  that 
there  is  an  express  rule  of  the  English  law  which  cannot 
be  dispensed  with,  requiring  that  where  a  jury  is  sum- 
moned, the  witnesses  should  be  summoned  and  produced 
before  them:  but  there  is  no  such  rule,  and  there  are 
many  cases,  even  of  issues  joined  at  common  law,  and 
where  courts  of  equity  direct  issues  to  be  tried,  in  which 
the  personal  appearance  of  the  witnesses  is  dispensed  with, 
and  their  depositions  are  received  in  evidence.    And  those 
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Sxeh.  of  PUait  are  cases  of  a  contest  between  litigating  parties :  but  here^  if 

the  witnesses  were  produced^  the  party  has  no  right  to  ap- 
pear or  cross-examine  them.  There  are  very  few  cases  on 
this  subject  to  be  found  in  the  books ;  the  first  is  in  the 
reign  of  Chas.  II.,  The  Attorney-General  v.  Sparrow  {a) ; 
but  in  that  case  it  does  not  appear  upon  what  evidence  the 
debt  was  found.  In  Rex  v.  Knight  (6)  it  does  appear  that 
it  was  upon  affidavit ;  and  the  affidavit  having  been  ob- 
jected to,  the  objection  was  overruled. 

Cresswett  and  Cowling,  in  support  of  the  rule. — ^This 
affidavit  was  not  proper  evidence  to  be  laid  before  the 
jury.  From  the  form  of  the  commission  itself,  it  may 
be  inferred  that  it  was  not  intended  that  such  evidence 
should  be  received.  It  empowers  the  commissioners  to 
inquire  '^  as  well  on  the  oaths  of  good  and  lawful  men  of  the 
county  of  Middlesex,  by  whom  the  truth  may  be  the  better 
known,  as  by  the  testimonyof  any  other  credible  person  or 
persons.''  If  the  meaning  of  that  be  that  they  are  to  sum- 
mon a  jury,  and  that  the  jury  are  to  decide  for  the  commis- 
sioners, then  the  jury  surely  ought  to  have  before  them  the 
credible  person  or  persons.  The  commissioners  have  no 
power  to  summon  and  examine  them  in  private,  and  lay 
before  the  jury  the  result  of  that  examination.  If  it  be 
contended  that  the  commissioners  have  power  to  inquire 
not  only  through  a  jury,  but  by  any  other  means,  then  they 
need  not  lay  the  affidavit  before  the  jury  at  all,  provided 
they,  the  commissioners,  are  satisfied.  But  if  they  are  to 
inquire  through  the  medium  of  the  inquest,  then  they  are 
to  summon  before  the  jury  persons  who  are  to  be  there 
examined  on  their  corporal  oaths,  and  the  jury  are  to  ascer- 
tain whether  the  evidence  of  those  persons  is  satisfactory. 
The  effect  of  the  inquest  is  to  give  the  Crown  a  judgment 
against  the  body,  lands,  and  goods  of  the  debtor :  the  debt 

(a)  Hardr.  227.  (6)  Bunbuiy,  318. 


MICHAELMAS  TERM^   5  TICT.  233 

beoomea  a  debt  of  record;  and  the  Crown  is  entitled^  nn-  E»ch.qfPUat^ 
der  the  extent  and  the  statute  of  Hen.  8^  to  take  the  body^ 
lands^  and  goods  of  the  debtor. 

It  is  said  this  commission  is  as  old  as  the  statute  10 
Edw.  1 ;  but  if  that  statute  be  looked  into,  it  will  be  ap- 
parent that  the  commission  mentioned  therein  is  not  the 
same,  but  a  different  one,  which  had  not  the  effect  of 
giving  the  Crown  a  power  of  proceeding  against  the  body, 
lands,  and  goods ;  and  if  the  commission  were  taken  under 
that  statute,  the  Crown  would  be  bound  to  let  the  party 
come  in  and  be  heard :  for  the  8th  sect,  enacts  as  follows : 
— '^  That  certain  persons  assigned  thereunto  on  our  behalf 
shall  be  sent  into  every  shire,  which  shall  have  full  power 
to  inquire  of  such  manner  of  debts ;  and  also  to  call  afore 
them  solemnly,  as  well  the  sheriffs,  as  their  heirs  and  as- 
ngns,  and  the  tenants  of  their  lands,  in  case  they  be  dead 
that  have  received  the  debts ;  and  also,  if  need  be,  to  pro- 
ceed to  the  taking  of  such  manner  of  inquests,  whether  the 
parties  (against  whom  the  foresaid  tallies  were  shewed)  do 
come  or  not;  so  that  the  sheriff  do  return  a  reasonable 
summons  made  to  them  therefore ;  and  so  the  truth  being 
inquired  and  discussed  in  presence  of  the  parties,  (if  they 
will  be  there),  the  inquisitors  shall  make  rolls  of  them 
that  shall  be  convicted  afore  them,  so  that  the  foresaid 
debts  being  confessed  and  inrolled,  the  tallies  of  the  same 
shall  be  forthwith  broken.^'  That  is  an  entirely  different 
proceeding  fix>m  the  present.  The  party  is  charged  with 
his  debt;  the  sheriff  is  to  give  him  a  summons;  if  he 
chooses  to  appear  he  shall  be  heard ;  if  not,  they  proceed 
without  him,  and  then  the  debt  is  to  be  inrolled.  The 
practice  pointed  out  by  this  statute  has  been  neglected, 
aad  these  inquisitions  are  now  held  privately;  and  the 
cursus  scaccarii  has  been  to  abstain  from  giving  that 
summons,  and  the  Crown  has  fallen  into  the  habit  of  fix- 
ing the  person  with  the  debt  without  giving  him  an  oppor- 
tunity of  appearing.    And  accordingly  we  find  in  the  stat. 
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jEcdk.  o/  Pieaa,  1  Hen.  8,  c.  8,  8. 8^  that  it  is  enacted^  '^  that  eveiy  eschea* 

tor  and  commissioner  shall  sit  in  convenient  and  open 
places^  according  to  the  statutes  heretofore  made,  and  that 
the  said  escheators  and  commissioners  shall  suffer  eyerj 
person  to  give  evidence  openly  in  their  presence  to  such 
inquest  as  shall  be  taken  before  any  of  them,  upon  pain  of 
£40/'  It  may  be  presumed  that  that  statute  was  passed 
in  consequence  of  the  directions  in  the  statute  of  Edw.  1 
not  having  been  pursued.  It  has  been  argued  on  the  other 
side,  that  it  is  in  the  power  of  this  Court  to  say  how  the 
king  shall  recover  his  debts,  and  that  this  is  their  con- 
struction of  the  Stat.  88  Hen.  8,  c.  89,  s.  55 ;  but  that  is 
not  so.  The  Court  may  devise  some  other  writ  instead  of 
a  capias  or  extendi  facias,  or  subpoena  or  attachment,  and 
they  might  perhaps  devise  a  new  writ  or  writs,  or  direct 
«  particular  sort  of  information  to  be  filed;  but  they  can- 
not  say  what  amount  of  evidence  shall  be  sufficient  to  bind 
the  rights  of  the  subject,  and  render  the  body,  lands,  and 
goods  of  the  debtor  liable  to  execution ;  if  that  were  so,  it 
would  go  the  length  of  saying  that  the  Court  might  admit 
hearsay  evidence  of  the  debt  to  be  received,  or  that  there 
need  not  be  any  evidence  upon  oath  at  all.  The  cases 
which  have  been  alluded  to,  in  which  depositions  are  ad- 
mitted instead  of  viv&  voce  testimony,  all  shew  that  the 
common«law  principle  is,  that  no  man  shall  be  bound  by 
evidence  which  he  has  not  had  an  opportunity  of  testing  by 
cross-examination ;  because  the  depositions  are  only  admit- 
.  ted  where  such  an  opportunity  has  been  given.  And  the 
stat.  1  Hen.  8,  c.  8,  s.  3,  confirms  that  view ;  for  the  she- 
riffs, commissioners,  and  escheators  are  there  directed  to 
hold  their  commissions  openly.  There  is,  therefore,  nothing 
in  favour  of  the  Crown  but  this  practice.  But  it  is  said  it 
would  be  idle  to  have  witnesses  present,  because  the  party 
is  not  summoned,  and  could  not  know  where  the  inquisi- 
tion is  to  be  held,  and  therefore  viv&  voce  testimony  would 
be  useless :  but  the  same  observation  would  have  applied 
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to  the  inquisition  held  under  the  extent  before  the  sheriff,  E*eh.of  Phtu, 
where  no  notice  was  formerly  given ;  and  it  was  argued 
that  the  party  had  no  right  to  be  there  and  be  heard, 
until  the  decision  in  JReof  y.  Bickley  (a),  when  this  Court 
held  that  the  subject  had  a  right  to  come  in  and  be  heard. 
It  was  there  contended,  as  here,  that  as  the  Crown  was 
not  bound  to  give  any  notice,  it  would  be  quite  impossible 
to  hold  that  the  party  had  a  right  to  be  there  and  be 
heard.  The  Court  took  time  to  consider,  and  Lord  Chief 
Baron  TTiompson,  in  giving  his  judgment,  says, — "  It  is  not, 
I  believe,  very  usual  in  point  of  practice  to  have  these  in- 
quisitions, which  are  stated  to  be  ex-parte  proceedings,  much 
attended  to ;  but  there  is  no  reason  why  the  parties  may 
not  attend  them,  and  why  they  ought  not  to  be  allowed  to 
propound  all  such  questions  to  the  witnesses  as  may  be 
deemed  necessary  to  prove  the  property  in  others  than  the 
defendant.  And  the  case  of  The  King  v.  BuUey  and  Bh' 
mart  (6),  which  was  much  relied  on,  is  of  great  weight ; 
indeed  it  is  directly  in  point ;  but  it  is  one  which  I  never 
heard  of,  (so  little  has  it  ever  been  acted  upon),  till  it  was 
cited  upon  this  occasion.  There  the  Court  held,  that  a 
witness  should  be  examined  to  prove  the  property ;  it  does 
not  appear  that  there  was  any  refusal  to  cross-examine  the 
witnesses ;  but  here  there  is  the  additional  circumstance, 
that  the  cross-examination  was  refused.  It  was  laid  down 
that  the  writ  of  extent  was  a  right  in  the  king,  not  at 
common  law,  but  given  by  the  statute  of  Henry  the  Eighth, 
and  the  learned  person  who  stated  that  said,  that  he  him- 
self had  attended  inquisitions  on  elegits  and  outlawries. 
Undoubtedly  this  is  a  very  strong  authority,  and  it  seems 
to  have  with  it  all  the  reason  of  the  thing ;  for,  as  it  was 
stated  in  the  argument,  had  this  case  been  then  entered 
into,  the  expense  and  trouble  of  traversing  the  inquisition 
would  have  been  avoided.    And  it  seems  to  be  no  answer 

(a)  3  Price,  454.  (6)  Bunb.  233. 
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Rtek.  of  pum,  that  you  may  plead  the  claim ;  for  meanwhile  irreparable 

injurj  may  be  done^  when^  if  the  evidence  had  been  suf- 
fered to  proceed^  and  had  the  questions  proposed  been 
allowed  to  be  received^  it  would  have  shewn  the  truth  of 
the  matter.  It  seems  to  us,  therefore,  that  this  is  an 
irregular  proceeding,  and  the  inquisition  must,  for  that 
reason,  be  quashed/'  Again,  in  Rex  v.  Hombhwer  this 
matter  was  fully  considered,  and  it  was  expressly  decided 
by  the  Court  in  that  case,  notwithstanding  what  was  said  of 
the  previous  practice,  that  that  practice  was  wrong ;  and 
the  inquisition  was  set  aside.  And  when  not  a  single  trace 
can  be  found  in  the  books  of  any  dissatisfaction  expressed 
by  the  Court  with  that  decision,  it  seems  extraordinaiy 
that  the  practice  of  the  officers  should  have  been  in  defi- 
ance of  it.  There  is  nothing  in  the  statutes  of  Edw.  1  or 
Hen.  8,  nor  in  the  power  thereby  given  to  this  Court  to 
deal  with  suits  for  the  recovery  of  Crown  debts,  which  can 
authorize  the  Court  to  depart  from  the  rules  of  evidence 
establish  for  the  decision  of  rights  in  this  kingdom,  or  can 
establish  one  species  of  evidence  for  the  Crown  and  an- 
other for  the  subject.  It  is  a  mere  mockery  to  call  a  jury 
together  to  find  upon  their  oaths  whether  a  debt  exists  or 
not,  upon  the  mere  production  of  an  affidavit;  for  thqr 
could  not  inquire  whether  the  affidavit  was  true  or  false, 
nor  as  to  the  means  of  knowledge  of  the  deponent,  but  must 
be  bound  by  his  mere  statement  that  a  certain  debt  existed. 
The  Crown  relies  upon  its  being  the  practice;  but  that 
practice  is  not  prescriptive.  It  cannot  be  older  than  the 
reign  of  Henry  the  Eighth  at  the  utmost,  and  all  that 
has  been  shewn  in  its  favour  is  stated  by  persons  now  liv- 
ing. There  is  no  case  to  shew  that  it  has  ever  been  brought 
under  the  attention  of  the  Court  and  confirmed ;  on  the 
contrary,  the  moment  the  attention  of  the  Court  was  called 
to  it,  it  was  disallowed. — ^They  referred  also  to  J?ear  v. 
Cooke,  cited  in  West  on  Extents,  22,  and  relied  upon  Bex 
V.  Homblower. 
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The  SoUcUor-General  in  reply. — ^The  stat.  of  10  Edw.  1,  ExcK  (^  PUa$, 
which  has  been  referred  to,  is  not  the  stat.  nnder  which  .  ^  . 
this  proceeding  takes  place,  and  has  nothing  to  do  with  Rboina 
this  qnestion.  That  was  an  act  passed  on  account  of  some  Rt'lb. 
temporary  frauds  upon  the  Crown;  it  was  not  an  act  mak- 
ing any  permanent  regulations,  but  directing  certain  com- 
missioners to  proceed  into  different  counties  to  inquire 
concerning  the  King's  debts,  and  where  they  had  not  been 
paid,  to  break  the  tallies.  The  other  statute  also,  of  the 
1  Hen.  8,  c  8,  has  no  application  to  the  present  question. 
It  directs  certain  escheators  and  commissioners  to  sit  in 
open  and  public  places,  to  hold  inquisitions  upon  the 
deaths  of  the  King's  tenants  in  capite,  and  to  inquire 
into  the  escheats  and  forfeitures  due  to  the  Crown.  It  was 
passed  in  consequence  of  the  exactions  of  Empson  and 
Dudley  in  the  latter  part  of  the  reign  of  Hen.  7,  and  the 
mode  in  which  they  had  conducted  the  inquisitions,  and  it 
was  enacted  that  the  escheators  and  commissioners  should 
sit  and  examine  witnesses  openly.  The  Crown  do  not  set 
this  up  as  a  prescriptiire  right,  but  as  the  inirariable  usage 
of  the  Court,  under  the  55th  section  of  the  83  Hen.  8, 
c.  39,  by  which,  it  is  submitted,  the  Court  may  make  such 
orders  for  the  speedy  recovery  of  the  King's  debts  as  to  it 
shall  seem  fit.  It  is  apprehended  that  the  Court,  under 
that  statute,  might  have  made  a  rule  of  Court  regulating 
the  practice,  as  was  suggested  in  argument  in  Bex  v. 
HoTfMower.  It  is  not  conceded  that  the  writ  of  extent 
is  no  older  than  the  stat.  of  Hen.  8;  it  is  considerably 
older;  and  there  is  in  Price's  Exchequer  Practice  a  form 
of  a  writ  of  extent  in  the  time  of  Edw.  1 .  [Lord  AbmgeTj 
C.  B. — The  stat.  of  Hen.  8  refers  to  it  as  one  of  the 
writs  existing  for  the  recovery  of  the  Crown  debts. 
Parke,  B. — ^That  is  a  matter  which  it  is  not  necessary  to 
enter  into.  It  does  not  follow  that  there  may  not  have 
been  commissioners  to  find  debts  by  the  ordinary  process ; 
but  the  question  is  as  to  the  validity  of  the  practice  of  re- 
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Bgeh,  9f  pum,  ceiving  this  species  of  evidence  upon  the  execution  of  the 
-  commission  to  find  debts.]  The  question  is^  what  has  been 
RisoiMA  the  usage  as  £Bur  as  it  can  be  traced  ?  If  we  can  find  no  time 
Ryli.  in  which  this  species  of  evidence  has  not  been  received^  the 
question  then  arises^  whether  it  is  so  illegal  that  it  must 
necessarilf  be  put  an  end  to.  It  is  a  strong  argument 
against  its  illegality^  that  it  has  existed  so  long.  But  why  is 
not  an  affidavit  legal  evidence  before  a  jury  for  this  pur- 
pose ?  It  is  said  it  is  hearsay  evidence ;  but  it  is  not  so;  it 
is  a  statement  upon  oath  made  by  a  party  respecting  the 
debt,  not  vivft  voce,  but  sworn  before  a  competent  authority. 
That  is  not  hearsay  evidence,  the  witness  being  examined 
upon  oath.  But  then  it  is  said  you  must  take  the  first  species 
of  evidence,  and  not  secondary;  but  this  is  not  second- 
ary :  it  is  a  positive  statement  upon  oath  that  such  a  person 
is  indebted  to  the  Crown,  the  deponent  stating  the  &ctM 
which  constitute  the  debt.  That  is  not  secondary  evidence. 
It  is  true,  that  in  every  cause  where  there  are  contested 
questions,  and  where  the  matter  is  to  be  laid  before  a  jury, 
the  practice  has  been  universal  to  examine  witnesses  vivft 
voce.  But  this  is  a  process  simply  to  put  the  Crown's  debt 
on  record,  or  put  the  Crown  in  a  situation  to  sue  for  it.  If 
the  Crown  do  not  proceed  by  sci.  fa.,  and  the  Court  think 
that  the  writ  of  extent  ought  to  issue,  then  the  entering 
the  debt  on  record  is  in  no  way  binding  on  the  party,  who 
may  traverse  the  debt.  There  is,  therefore,  nothing  illegal 
in  this  practice,  and  no  ground  for  interfering  with  it. 

Lord  Abinqer,  C.  B. — I  am  of  opinion  that  this  rule 
ought  to  be  discharged.  The  objection  taken  on  the  part 
of  the  defendant  is  founded  upon  the  proceeding  on  the 
inquest,  under  a  commission  of  this  Court,  to  find  whether 
a  debt  was  due  from  him  to  the  Crown;  and  it  is  stated, 
that  in  order  to  support  the  existence  of  that  debt,  no  other 
evidence  was  adduced  before  the  jury  than  an  affidavit  of 
debt,  and  that  that  was  illegal  evidence.  Now  I  am  at  a  li 
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to  know  upon  what  authority,  either  of  statute  or  of  com-  Exek.  tf  Pkas, 

1841 

mon  law,  it  is  to  be  said  that  in  an  ex-parte  proceeding  of 
this  kind,  an  affidavit  is  illegal  evidence.  We  have  not 
had  brought  before  us  any  authority  or  case  to  shew  that 
upon  inquisitions  of  various  natures  that  were  issued  before, 
evidence  of  affidavits,  or  even,  in  many  instances,  hearsay 
evidence,  was  excluded.  The  notion  of  legal  evidence 
on  trials  before  juries,  in  our  law,  is  the  effect  of  long 
practice  and  usage,  the  decision  of  Judges,  and  the  prac- 
tice at  Nisi  Prius,  which  has  grown  into  a  system,  and 
which  forms  a  part,  and  a  very  important  part,  of  the 
law  of  the  land.  But  where  is  the  analogy  that  binds 
us  to  apply  that  practice  to  ex-parte  proceedings  on  in- 
quests for  particular  purposes,  which  are  mere  matter  of 
form?  There  is  no  case  that  decides  that,  on  inquests  to 
be  taken  under  provisions  of  this  nature,  there  shall  be 
none  but  vivft  voce  evidence,  or  none  but  that  which, 
in  common-law  trials  before  juries,  may  be  considered  as 
legal  evidence. 

I  do  not  apprehend,  therefore,  that  the  application  is. 
well  founded,  when  it  assumes  that  this  affidavit  was  not 
legal  evidence,  and  that  it  was  not  competent  for  the  jury 
to  found  their  verdict  upon  it.  I  think  that  it  was.  When 
we  find  that  the  practice  for  so  many  ages  has  been  con- 
sistent with  the  present  form,  that  alone  is  sufficient  evi- 
dence, I  think,  to  shew  that,  till  the  practice  is  altered 
by  special  authority,  we  ought  not  to  interpose  to  alter  it. 

Such  being  the  case,  let  us  see  what  is  the  object  of  this 
inquiry.  The  debts  due  to  the  Crown  are  to  be  recovered 
by  certain  forms  of  process,  but  there  has  been  an  under- 
standing which  is  in  some  measure  technical,  though  I  ad- 
mit the  force  of  it  firom  long  usage,  and  nothing  else,  that 
there  can  be  no  debt  of  the  Crown  upon  which  process  can 
issue,  except  it  be  a  debt  on  record.  Upon  what  is  that 
rale  foncmded  ?  Upon  nothing  but  usage.  One  does  not 
see  any  principle  why  the  Crown  should  not  be  able  to 
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Exek,  of  Pleat,  proceed  for  the  recovery  of  a  debt  in  the  same  way  as  a 

subject,  but  a  usage  has  grown  up  which  we  do  not  disturb^ 
that  the  debts  of  the  Crown  must  be  found  by  record — 
must  be  on  the  records  of  the  Court,  before  the  process 
can  issue  firom  this  Court  to  enforce  them.    Formerly  that 
process  called  upon  the  party  to  appear,  and  to  contest 
his  debt  in  the  suit.    The  statute  of  the  33  Hen.  8  was 
passed  for  the  purpose  of  giving  the  Crown  a  more  ra- 
pid procedure,  and  for  the  very  purpose  of  securing  the 
debt  before  the  party  should  have  time  to  abscond  or 
make  away  with  his  goods.    The  process  by  scire  facias 
would  give  him  that  opportunity.    The  legislature,  there- 
fore, in  the  time  of  Henry  the  8th,  passed  this  act  for 
the  purpose  of  authorising  the  Court  of  Exchequer,  or 
any  other  Court  in  which  the  Song's  debt  is  entered  on 
record,  to  issue  an  immediate  process  for  execution,  a  ca- 
pias, extendi  facias,  or  a  subpoena.     But  that  statute  has 
provided  a  remedy  for  all  possible  inconvenience  that  might 
result ;  for  it  enacts,  by  the  79th  section,  "  that  if  any  per- 
son or  persons  of  whom  any  such  debt  or  duty  is  or  at  any 
time  hereafter  shall  be  demanded  or  required,  allege,  plead, 
declare,  or  shew,  in  any  of  the  said  Courts,  good,  perfect, 
and  sufficient  cause  and  matter  in  law,  reason,  or  good  con- 
science, in  bar  or  discharge  of  the  said  debt  or  duty,  or 
why  such  person  or  persons  ought  not  to  be  charged  or 
chargeable  to  or  with  the  same,  and  the  same  causes  or 
matters  so  alleged,  pleaded,  declared,  or  shewed,  be  suffi- 
ciently proved  in  such  one  of  the  said  Courts  as  he  or  they 
shall  be  impleaded,  sued,  vexed,  or  troubled  for  the  same, 
then  the  said  Courts,  and  every  of  them,  shall  have  full 
power  and  authority  to  accept,  adjudge,  and  allow  the  same 
proof,  and  wholly  and  clearly  to  acquit  and  discharge  all 
and  every  person  and  persons  that  shall  be  so  impleaded, 
sued,  vexed,  or  troubled  for  the  same.''  That  clause  allows 
the  party  to  plead  to  the  extent,  or  to  apply  by  summary 
motion,  which  is  very  often  done,  to  the  Court,  for  the  pur- 
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pose  of  shewing  good  grounds  to  discharge  him  from  that  E*eh.  of  PUa*, 

process^  and  the  Court  often  act  upon  it;  and  hence,  as 

as  well  in  law  as  in  equity  and  good  conscience,  the  Court 

has  an  equitable  jurisdiction,  in  all  cases  of  process  of  this 

sort,  to  enter  upon  the  whole  merits  of  the  case,  and  to 

discharge  the  party,  if,  upon  equity  and  good  conscience,  he 

ought  to  be  discharged.    Therefore  no  detriment  arises  to 

the  subject.    This  is  a  mere  form  to  put  the  debt  upon 

record,  in  order  to  authorize  the  issuing  of  the  process. 

That  being  the  case,  I  see  no  inconvenience,  I  see  no 
prejudice,  I  see  no  injustice  whatever  arising  to  the  indi- 
vidual, firom  the  form  being  pursued  according  to  the  an- 
cient practice. 

But  we  are  told  that  the  case  of  Rex  v.  Homblower  is 
an  authority  the  other  way.  If  I  could  consider  that  case 
as  an  unequivocal  authority  the  other  way, — though  it  has 
never  been  acted  upon, — it  would  undoubtedly  deserve 
very  grave  consideration ;  but  I  think  I  cannot  take  it  as 
any  authority  at  all.  In  the  first  place,  the  case  was  dis- 
cussed by  counsel  only  on  behalf  of  the  private  prosecutor, 
the  interest  of  the  Crown  not  being  supported  by  the 
Crown.  In  the  next  place,  when  I  look  at  the  reasoning 
of  the  counsel  and  the  judgment  of  the  learned  Judges,  I  do 
not  find  any  satisfactory  grounds  assigned  for  the  decision ; 
&r  from  it,  because  in  that  case,  looking  at  the  particu- 
lar circumstances,  nobody  could  doubt  that  the  evidence 
before  the  inquest  was  perfectly  legal,  and  would  be 
competent  evidence  to  prove  a  debt  before  a  Judge  and 
jury  impanelled  to  try  it;  it  was  an  affidavit  of  the  debtor 
that  he  owed  the  Crown  the  debt,  which  would  be  evidence 
before  any  jury  at  any  time.  The  Lord  Chief  Baron  says, 
''  It  is  impossible  that  we  can  interfere  in  the  manner  pro- 
posed on  the  part  of  the  defendant ;  we  are  called  upon  by 
this  motion  merely  to  determine  whether  the  objections 
which  have  been  made  to  this  extent  are  well  founded,  in 
other  words,  to  say  whether  the  extent  has  been  well  issued 
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Bxeh.  of  PUtu,  or  not.    I  am  clearly  of  opinion  that  it  has  been  improperly 

issued^  because  the  fiat  upon  which  it  was  obtained  was 
founded  on  an  inquisition  improperly  taken,  and  therefore 
it  must  be  set  aside/'  He  ^ves^  therefore,  no  reasons  at 
all^  but  in  as  £Bur  as  he  incorporates  the  reasons  of  the  ad« 
Yocate^  they  are  evidently  inconsistent  with  reason  or  with 
justice.  Then  I  do  not  find  that  Mr.  Baron  Graham  ^yes 
any  reason ;  he  only  says  that  he  is  of  opinion  that  the 
inquisition  is  not  properly  found.  Mr.  Baron  Wood  preB 
no  reason.  He  says,  ''There  ought  to  be  an  affidavit  made^ 
to  be  produced  before  the  Judge,  and  an  inquisition  must 
be  taken  before  a  jury.''  Whether  he  means  an  affidavit  to 
justify  the  issue  of  the  extent,  I  do  not  know,  but  he  does 
not  give  any  answer  to  the  question  about  the  commis- 
sion; he  enters  in  no  d^ree  into  the  reasoning  about  it. 
The  judgment  of  Mr.  Baron  Garrow  is  given  at  greater 
length,  and  I  observe,  that  though  he  coincides  with  the 
rest  of  the  Court,  he  gives  reasons  which  I  cannot  con- 
ceive were  properly  reported.  He  says  this : — "  The  nature 
of  the  process  requires  that  it  should  be  strictly  correct  in 
all  its  stages.  The  seizure  of  a  defendant's  person  and 
effects  is,  in  most  instances,  the  first  intimation  that  he 
has  of  it ;  the  party,  who  may  be  in  fact  a  very  responsible 
person,  cannot  hear,  generally  speaking,  except  fix>m  in- 
formation or  by  accident,  that  on  the  taking  of  the  in- 
quisition against  him  no  witness  was  examined  before  the 
jury,  and  that  the  only  evidence  given  of  any  debt  being 
due  fix>m  him  was  an  affidavit  of  this  description;  that  is 
stated  to  have  been  the  course  pursued  on  the  present  occa- 
sion; and  although  it  has  been  objected  that  the  affidavit 
of  the  facts  is  founded  on  information  and  belief,  yet^  in 
the  present  case,  I  think  that  ia  quite  sufficient,  because  the 
party  has  in  such  cases  seldom  any  better  means  of  know- 
ledge." Therefore  he  seems  to  have  thought  the  affidavit 
was  sufficient,  but  he  does  not  enter  into  the  reasoning  ia 
support  of  it  at  all.    There  is  nothing  stated  about  the 
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^nractice — ^nothing  stated  about  the  statute^  and  the  juris-  Exch.  of  PUmt, 

diction  it  gives  to  the  Court  of  Exchequer;  all  that  is  en- 

tiiely  left  out  of  view,  which  has  been  so  fully  discussed 

to^ay:  and  I  do  not  find,  except  to  one  learned  indi- 

Tidual,  that  this  authority  of  Rex  v.  Hornblower  has  ever 

given  any  satisfaction.    That  individual  is  Mr.  West,  who 

has  written  upon  extents. 

It  appears  to  me  that  it  is  our  duty  to  support  the  uni- 
fonn  and  constant  practice  of  the  Court,  when  we  do  not 
find  it  inconsistent  with  any  positive  law.  In  this  case  it 
iqppears  to  me  not  to  be  inconsistent  with  any  law  what- 
ever. I  think  the  evidence  was  not  illegal  under  the  cir- 
cumstances. I  think  it  was  such  evidence  as  the  jury 
might  take,  and  find  the  debt  upon.  The  party  is  not 
prejudiced  by  not  being  summoned  to  attend  before  them, 
because  the  appeal  is  open  to  him  afterwards  when  the 
process  is  issued,  and  the  very  object  of  the  statute  of 
Hen.  8  was  to  enable  the  Court  to  issue  a  more  immediate 
process,  leaving  it  open  to  the  party  to  plead  before  exe- 
cution as  he  might  have  done  previously.  I  am  of  opinion, 
therefore,  that  this  rule  ought  to  be  discharged. 

Parke,  B. — ^I  agree  with  my  Lord  Chief  Baron  that 
this  rule  ought  to  be  discharged.  Two  points  have  been 
discussed  yesterday  and  to-day,  upon  which  I  think  it  un- 
necessary to  give  an  opinion:  one  is,  whether  this  extent  is 
grounded  upon  the  common  law,  or  upon  the  statute  of 
Hen.  8.  It  appears  to  me  to  be  entirely  immaterial  to 
discuss  any  question  of  that  kind.  Another  is,  whether  the 
inquisition  that  is  taken  in  order  to  find  the  debt,  is  such 
a  public  proceeding  that  the  debtor  and  all  the  world  have 
a  right  to  be  present.  It  is  imnecessary  to  give  any  opinion 
upon  that;  it  may  be,  that  it  ia  so  by  common  law  only, 
but  that  the  right  is  restrained  by  the  operation  of  the 
statute  of  Hen.  8,  to  which  reference  has  been  made. 

The  simple  question  for  us  to  decide  is,  whether  an  inqui- 
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Ejceh.  of  Pleat,  sitioii  taken  upon  a  commission  to  find  debts,  (which  we 

may  presume  to  have  existed  before  the  time  of  Hen.  8), 
is  properly  executed  by  recdying  evidence  of  a  person  not 
called  before  the  jury,  which  evidence  would  be  inadmis- 
sible  in  any  trial  between  party  and  party.  Now,  as  my 
Lord  Chief  Baron  has  very  properly  observed,  the  rules  of 
evidence,  as  appUcable  to  trials  between  party  and  party 
and  criminal  trials,  have  been  the  result  of  practice  esta- 
blished,  not  by  the  law  of  the  land,  but  the  Judges  seeing 
that  the  species  of  evidence  given  in  cases  between  party 
and  party,  and  between  prosecutor  and  the  accused,  was 
much  more  lax  than  in  the  present  day,  have  prescribed 
certain  rules  which  have  been  adhered  to ;  but  the  question 
VB^  whether  the  practice  has  laid  down  any  such  rule  with 
regard  to  inquests  of  this  description,  which  are  not  final  in 
their  nature,  but  are  only  preliminary,  and  may  be  traversed 
by  any  person  whose  rights  are  affected  thereby.  That 
appears  to  be  a  question  to  be  determined  by  practice  and 
usage,  and  the  authority  of  decided  cases.  Now,  in  this 
case  there  is  no  doubt  that  the  practice  and  usage  have 
prevailed  for  a  century  back.  I  have  always  understood 
that  such  was  the  regular  established  usage  in  all  cases  of 
proceeding  upon  extents,  and  we  can  only  learn  what  the 
practice  has  been  in  ancient  times  from  the  practice  of 
modem  times :  and  I  apprehend  that  it  would  be  difficult 
to  produce  any  authority  to  shew  that,  in  a  proceeding 
which  was  not  finally  binding  upon  the  rights  of  parties, 
juries  have  been  tied  down  to  hear  only  such  evidence  as 
would  be  received  in  cases  binding  between  party  and  party. 
That  being  so,  according  to  established  usage,  I  appre- 
hend this  affidavit  would  be  admissible  in  evidence.  Then 
is  there  any  authority  which  could  preclude  us  from  acting 
upon  the  acknowledged  practice  ?  The  only  case  is  that  of 
Rex  V.  Hamblawer.  That  authority,  for  the  reasons  given 
by  my  Lord  Chief  Baron,  I  do  not  think  ought  to  bind 
us.     The  principal  reason  is,  that  that  was  an  extent  in 


MICHAELMAS  TEB.U,  5  VICT.  245 

aid^  and  we  all  know  that  extents  in  aid  were  very  much  Exch,  of  puom, 
abused^  and  were  a  very  great  grievance  to  the  subject^ 
and  that  the  Courts  had  begun  to  lend  a  ready  ear  to  ob- 
jections taken  to  them.  Again^  the  Crown  was  not  heard 
upon  that  occasion  to  enforce  its  rights  to  recover  Crown 
debts.  Therefore  I  do  not  feel  that  we  are  bound  to 
yield  to  the  authority  of  that  case^  so  much  as  I  should 
have  done  if  the  matter  had  been  fully  discussed^  and 
with  somebody  present  to  represent  the  interests  of  the 
Crown. 

I  had  some  doubts  in  the  course  of  the  argument,  whe- 
ther the  form  of  the  commission  might  not  have  pre- 
cluded the  taking  of  the  evidence  by  affidavit.  Had  the 
commission  been  in  the  form  in  which  it  has  occasionally 
been,  that  the  commissioners  were  to  inquire  '^  by  all 
other  means  in  their  power/'  there  would  be  no  doubt  of 
the  admissibility  of  the  evidence.  But  I  have  come  to 
the  conclusion,  that  the  particular  form  makes  no  dif- 
ference. By  the  terms  of  the  commission,  the  jury  are 
empowered  to  satisfy  themselves  upon  all  such  evidence  as 
would  lead  them  to  find  the  truth  of  the  debt  upon  their 
oaths, — such  evidence  as  would  satisfy  them  that  the  debt 
existed  in  point  of  fact,  and  I  think  that  they  are  not  con- 
fined to  that  species  of  evidence  which  is  specifically  pointed 
out  in  the  commission,  the  examination  of  witnesses  upon 
oath.  Those  words  are  introduced  into  the  commission  in 
order  to  enable  the  commissioners  to  summon  witnesses  and 
to  admimster  an  oath  to  them ;  but  it  does  not  appear  to 
me  that  they  are,  by  the  terms  of  the  commission,  confined 
to  evidence  upon  oath  only.  For  these  reasons,  I  am  of 
opinion  that  the  rule  ought  to  be  discharged. 

OuBNBY,  B. — I  concur  in  opinion  with  my  Lord  Chief 
Baron  and  my  Brother  Parke,  for  the  reasons  they  have 
given. 

The  case  of  Rex  v.  Homblower  cannot  be  considered 
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Esek.  of  PUoi,  as  any  authority,  when  we  find  that  the  evidence  which 
'  was  there  considered  as  inadmissible  clearly  was  admis- 
sible, as  being  the  statement  of  the  party  himself  made 
against  himself,  and  that  that  decisive  proof  of  its  admis- 
sibility was  never  brought  before  the  Court.  It  appears 
that  the  Court  were  not  assisted  by  counsel  for  the  Crown 
in  that  case ;  if  they  had  been,  it  is  scarcely  possible  that 
the  case  should  have  been  so  imperfectly  argued. 

BoLFE,  B. — I  am  of  the  same  opinion.  Suppose  the 
practice,  instead  of  that  which  has  been  proved,  had  been, 
that  upon  the  Crown  making  an  affidavit,  the  debt  should 
be  entered  on  record ;  if  that  had  been  the  practice  uni- 
formly pursued,  nobody  could  have  said  it  was  a  proceed- 
ing so  unjust  as  on  the  face  of  it  to  carry  its  own  refuta- 
tion, and  to  be  necessarily  illegal.  Now  the  practice  has 
been,  not  that  the  debt  is  entered  on  record  upon  affidavit 
alone,  but  upon  the  finding  of  the  jury ;  the  jury  upon  that 
affidavit  finding  that  the  debt  is  due.  That  is  somewhat 
more  protection  than  the  party  would  have  had  if  an 
affidavit  only  had  been  required. 

That  there  is  no  injustice  in  this  case  appears  further 
from  this,  that  under  the  statute  of  Henry  8,  the  party 
interested  in  contesting  the  debt  has  a  full  right  to  do  so ; 
and  I  cannot  but  assume  from  the  language  of  that  sta- 
tute of  Henry  8,  in  the  79th  section,  that  when  it  speaks 
of  debts,  it  contemplated  debts  which  the  party  had  had 
no  previous  opportunity  of  contesting;  for  I  can  see  no 
reason  for  giving  a  party  an  opportunity  of  contesting  the 
proceeding  upon  execution,  if  he  had  had  an  opportunity 
of  contesting  it  before.  Mr.  CressweWs  argument  went 
not  so  much  upon  the  injustice  of  proceeding  upon  the 
affidavit,  as  upon  that  of  proceeding  without  calling  the 
party  in  in  the  first  instance,  and  allowing  him  to  contest 
the  debt;  and  it  seems  to  me  that  the  legislature  con- 
templated the  debts  being  debts  in  respect  to  which  there 
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was  no  such  opportunity^  otherwise  they  would  not  have  ^*cK  rfPUtu^ 
allowed  the  party  to  contest  them  upon  the  subsequent 
proceeding. 

For  these  reasons,  I  concur  with  my  Lord  and  my        Rtlb. 
learned  Brothers,  that  this  rule  must  be  discharged. 

Lord  Abinoer,  C.  B. — ^I  wish  to  add,  that  the  foundation 
of  the  former  jurisdiction  of  this  Court  in  quo  minus,  is  the 
assumption  that  the  party  suing  is  a  debtor  to  the  Crown; 
but  it  was  nothing  but  the  practice  of  the  Court  that  per- 
mitted the  declaration  of  the  plaintiff  that  he  was  a  debtor 
to  the  Crown  to  be  received  as  sufficient  evidence  of  that 
fiact,  to  give  him  the  process  to  call  his  debtor  into  Court. 
It  might  have  been  urged  with  equal  propriety  as  in  this 
case,  that  it  was  very  hard  to  allow  a  provision  of  that  sort  to 
entitle  a  party  to  issue  a  capias,  and  take  a  man  in  arrest; 
and  yet  the  long-established  practice  of  the  Court  gave  the 
jurisdiction.  Li  like  manner  in  the  King's  Bench,  with 
respect  to  the  custody  of  the  marshaL  The  ancient  esta- 
blished practice  of  the  Court  is  not  to  be  objected  to  in 
modem  times,  merely  because  it  is  not  founded  upon 
exact  statute. 

Bule  discharged. 
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Etch,  of  Pleat, 
1841. 

Nov,  25. 

Where  a  rule 
nisi  for  judg- 
ment, as  in  case 
of  a  nonsuit,  is 
discharged  on  a 
peremptory  un- 
dertaking, 
either  party 
may  draw  up 
the  rule  con- 
taining the  un- 
dertaking, and 
if  the  defendant 
does  so  he  must 
serTe  the  plain- 
tiff with  it,  to 
enable  him  to 
try  according  to 
the  undertak- 
ing ;  and  where 
the  plaintiff 
gaTe  a  peremp- 
tory undertak- 
ing to  try  at  the 
sittings  after 
term,  and  on 
default  a  rule 
absolute  was 
obtained  for 
judgment,  as  in 
case  of  a  non- 
suit ;  the  Court 
set  aside  that 
rule  and  all 
proceedings 
thereon  for  ir- 
regularity, the 
defendant  not 
having  served 
the  plaintiff 
with  the  rule 
containing  the 
undertaking 
until  the  first 
day  of  the 
sittings. 


Sawyer  v.  Thompson  and  Another  (a). 

XN  this  case  judgment  as  in  case  of  a  nonsuit  had  been 
moved  for  in  Trinity  Term,  and  the  rule  discharged  on  an 
undertaking  to  try  at  the  sittings  after  that  term.  The 
plaintiff  did  not  draw  up  the  rule  for  the  undertaking,  or 
proceed  to  trial ;  but  the  defendant  drew  it  up,  and  served  it 
on  the  first  day  of  the  sittings.  In  this  term,  the  defend- 
ant obtained  the  ordinary  rule  absolute  for  judgment  as 
in  case  of  a  nonsuit,  on  the  usual  affidavit  that  the  plain- 
tiff had  not  proceeded  to  trial  pursuant  to  his  undertak- 
ing. WiUes  had  obtained  a  rule  to  set  aside  the  latter 
rule  and  all  proceedings  thereon,  on  the  ground  that  the 
defendant  had  not  drawn  up  the  rule  in  time  to  enable 
the  plaintiff  to  go  to  trial,  and  must  therefore  be  consi- 
dered as  having  abandoned  it. 

Humjrey  and  James  now  shewed  cause,  and  contended 
that  it  was  the  plaintiff's  rule,  and  that  he  could  not  take 
advantage  of  his  own  laches  in  not  drawing  it  up. 

WiUes,  in  support  of  the  rule,  referred  to  GingeU  v. 
Bean{b),  where  the  defendant  having,  in  Hilary  Term,  ob- 
tained a  rule  nisi  for  judgment  as  in  case  of  a  nonsuit, 
which  was  discharged  on  a  peremptory  undertaking  to  try 
at  the  sittings  after  term;  but  the  rule  containing  the 
undertaking  not  having  been  drawn  up  until  after  the 
time  to  which  it  related  had  expired,  a  rule  absolute  in 
the  first  instance  for  judgment  as  in  case  of  a  nonsuit, 
obtained  in  Easter  Term,  and  all  proceedings  thereon,  were 
set  aside  for  irregularity. 


(a)  This  case  was  decided  by 
Aldertotif  B.,  sitting  alone  on  the 
last  day  of  the  term. 


(6)  I  Man.  &  O.  50;  1  Scott,  N. 
R.  153. 
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Aldbbson^  B. — ^That  case  is  in  point,  and  it  is  consist-  Exeh.  of  PUa*, 

ent  witli  common  sense,  that  if  the  defendant  means  to  ^   ^     ^ 
act  upon  the  undertaking  he  should  give  the  plaintiff  no-       Sawtbr 

tice  in  time  that  he  does  so.  Thomp»oh. 

Bule  absolute. 


VACATION  SITTINGS  AFTER  MICHAEL- 
MAS TERM. 


NOBTH  V.  IngAMELLS.  ^       o^ 

^^  iVOV.  jSo» 

1 BESPASS. — The  declaration  alleged,  that  the  defend-  in  trespass  qu. 
ant,  with  force  and  arms,  &c.,  broke  and  entered  "  a  cer-  fj-fr-f'descrip- 

'  ^         '     ^    '  tion  of  a  close 

tain  close  of  the  plaintiff,  situate  and  being  in  the  parish  by  two  abuttaU 
of  Hickney  in  the  county  of  Lincoln,  abutting  on  the  south  ent^compilan^' 
upon  lands  now  in  the  occupation  of  the  defendant,  and  in  h.'V  4*wiir  ^ 
other  part  upon  lands  now  in  the  occupation  of  John  *'««?*»*»!• 
Smith,''  and  there  with  spades,  &c.,  dug  up,  turned  up, 
and  subverted  the  soil,  &c. 

Special  demurrer,  assigning  for  cause  that  the  said  close 
in  which,  &c.,  is  not  sufficiently  described  in  the  declara- 
tion by  name  or  abuttals,  or  other  description. 

Wattinger,  in  support  of  the  demurrer. — ^The  declaration 
does  not  comply  with  the  rule  of  Court.  Hil.  Term,  4  Will. 
4,  tit.  "  Trespass''  1,  which  requires  that  "  in  actions  of 
trespass  quare  clausum  fregit,  the  close  or  place  in  which, 
&c.,  must  be  designated  in  the  designation,  by  name  or 
abuttals,  or  other  description ;  in  failure  whereof  the  de- 
fendant may  demur  specially."  This  close  is  described  by 
two  abuttals  only,  which  is  not  a  compliance  with  the  rule. 

WUlmorej  in  support  of  the  declaration. — ^The  plaintiff  is 
not  bound  to  set  out  the  abuttals  all  round  the  close. 
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jBmtA.  9f  PUat,  Here  two  abuttals  have  been  siyen.  by  wbich  tbe  rule 
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'  ^    has  been  sufficiently  complied  with.    [Parke,  B. — ^The  rule 
North       means  all  the  abuttals^  and  you  have  set  out  only  two.] 
Inoamblli.    It  is  submitted  that  that  is  sufficient.     The  plaintiff  has 
used  the  ordinary  mode  of  description  which  was  in  use 
before  the  rule  of  Court.     In  Walford  y.  Anthony  (a)^  two 
abuttals  only  were  given,  and  although  the  case  turned  on 
an  objection  to  the  abuttals,  no  objection  was  taken  on  that 
ground.    If  the  plaintiff  in  the  present  case  attempted  to 
set  out  all  the  abuttals,  he  would  probably  be  nonsuited  at 
the  trial  for  want  of  proof  of  the  abuttals,  as  the  title  to  the 
other  adjoining  closes  is  disputed.     If  the  close  was  not 
sufficiently  described,  so  as  to  know  which  was  the  close 
intended,  the  defendant  might  have  applied  to  a  Judge  at 
Chambers  to  compel  the  plaintiff  to  give  a  better  descrip- 
tion of  the  abuttals,  and  ought  not  to  have  demurred.  The 
rule  requires  a  designation  by  name  or  abuttals;  and  any 
name  would  be  a  compliance  with  its  terms,  though  it  af- 
forded no  information  to  the  defendant.      In  Cocker  y. 
Crompion[b),  where  the  plaintiff  named  his  close  the  Fold- 
yard,  and  the  defendant  pleaded  liberum  tenementum  ge- 
nerally, without  giving  any  further  description  of  the  dose, 
it  was  held  that  the  plaintiff  was  not  driven  to  a  new 
assignment,  but  was  entitled  to  recover  upon  proving  a 
trespass  done  in  a  close  in  his  possession  bearing  the  name 
given  in  the  declaration,  although  the  defendant  had  a 
close  called  the  Foldyard  in  the  same  parish.    So  here,  two 
abuttals  would  be  a  compliance  with  the  terms  of  the  rule, 
and  they  have  been  given. — He  cited  also  Lethbridge  v. 
Winter  {c). 

WdUinger,  in  reply. — The  object  of  the  rule  was  to  avoid 
ambiguity,  and  to  prevent  the  plea  of  liberum  tenementum, 
and  the  consequent  necessity  of  a  new  assignment.     It  is 

(a)  8  Bing.  75 ;  1  M.  &  Scott,        {h)  1  B.&Cr.  489;  2  D.  & R.  719. 
126.  (c)  2  Bing.  49 ;  9  Moore,  95. 
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admitted  that  one  abuttal  would  not  be  a  compliance  with  Exeh,  rf  putu, 

1841 
the  rule,  and  it  has  never  yet  been  decided  that  two  abut-  '  ^ 

tals  are  sufficient.    The  circumstance  of  the  other  boun-        North 

Vm 

daries  of  the  close  not  being  known,  is  no  excuse  for  not     Ihqamblli. 
complying  with  the  rule.   The  demurrer  is  expressly  given 
by  the  rule,  if  there  is  a  fEolure  of  compliance  with  it. 

Pabke,  B. — I  think  the  description  is  sufficient  to  sa- 
tisfy the  rule  of  Court.  The  rule  was  introduced  to  pre- 
vent the  plea  of  liberum  tenementum,  and  the  necessity  of 
a  new  assignment;  and  it  directs  the  close  to  be  set  out 
by  name,  abuttals,  or  other  description.  It  was  settled 
in  Cocker  v.  Crompton,  that  if  there  be  a  description  of  the 
close  in  the  declaration,  liberum  tenementum  is  not  a 
common  bar,  because  the  defendant  must  be  taken  to 
know  what  close  is  meant ;  and  the  question  is  whether  the 
close  so  described  is  or  is  not  the  close  of  the  defendant. 
I  therefore  think  it  is  sufficient  to  give  such  a  description 
that  the  party  may  know  what  close  is  intended.  If  this 
description  should  be  insufficient,  the  defendant  may  ap- 
ply on  affidavit  to  a  Judge  at  chambers,  stating  that  he 
does  not  know  in  respect  of  what  close  the  plaintiff  com- 
plins. If  indeed  it  had  been  decided,  that  to  a  plea  of 
liberum  tenementum  a  replication  setting  out  two  abuttals 
only  had  been  bad,  I  should  have  been  disposed  to  think 
that  the  same  rule  would  have  applied  to  the  declaration ; 
but  there  is  no  such  decision.  The  practice  of  pleaders 
has  been  not  to  insert  too  many  abuttals  in  the  declara- 
tion, in  order  to  avoid  being  nonsuited  at  the  trial.  I 
think  the  plaintiff  is  within  the  terms  of  the  rule,  and  that 
he  may  be  considered  to  have  done  enough  in  the  first 
instance,  to  prevent  the  defendant  from  having  recourse 
to  the  plea  of  liberum  tenementum.  The  description  is  in 
accordance  with  the  old  practice,  under  which  it  was  suffi- 
cient to  shew  two  abuttals.  The  defendant  may  withdraw 
his  demurrer  on  payment  of  costs. 


252 

Exek.  of  PUat, 
1841. 

North 

V. 

Inoambllb. 


CASES    IN   THE    EXCHEQUER, 

Aldebson,  B. — ^The  object  of  the  rule  in  requiring  the 
close  to  be  described  by  name,  abuttals,  or  other  descrip- 
tion, was  to  prevent  the  ambiguity  that  would  arise  if  the 
name  of  the  parish  alone  were  given.  The  plaintiff  must 
give  a  sufficient  description  to  shew  that  he  is  suing  for  a 
trespass  to  a  particular  close,  and  that  is  done  when  a  plain- 
tiff gives  two  abuttals  or  the  name.  It  is  clear  that  no  rule 
could  be  made  in  this  case  so  as  to  exclude  all  possible 
ambiguity.  If  the  defendant  can  shew  that  there  is  a 
real  ambiguity,  and  that  he  cannot  see  distinctly  what 
close  is  indicated  by  the  plaintiff's  declaration,  he  may 
apply  to  a  Judge  for  a  better  description. 


OuRNET,  B.,  and  Rolfe,  B.,  concurred. 


Judgment  for  the  plaintiff. 


Nov.  26. 


A  declaration 
described  the 
plaintiff  as  "one 
of  the  present 
public  oflScers  of 
certain  persons 
united  in  co- 
partnership 
for  tk€  purpote 
^carrjringon 
the  trade  and 
business  of 
banking  in 
England,  ac- 
cording to  the 
Stat.  7  Geo.  4, 
c.  ^i^Held 
bad  on  special 
demurrer,  for 
not  stating  that 
the  copartner- 
ship was  carry- 
ing on  the  trade 
and  business  of 
bankers,  or  had 
carried  on  such 
trade. 


Fletcher,  Public  Officer,  v,  Crosbie,  Barlow,  and 

Others. 

jcVsSUMPSIT  for  money  lent,  money  paid,  interest,  work 
and  labour,  and  on  an  account  stated.  The  declaration 
commenced  as  follows : — "  John  Fletcher,  the  plaintiff  in 
this  suit,  one  of  the  present  public  officers  of  certain  persons 
united  in  co-partnership,  for  the  purpose  of  carrying  on  the 
trade  and  business  of  bankers  in  England,  according  to  the 
statute  made  and  passed  in  the  7th  year  of  the  reign  of  his 
late  Majesty  King  George  the  4th,  entitled  '  An  Act  for 
the  better  regulating  Co-partnerships  of  certain  Bankers 
in  England,'  &c.,  which  said  John  Fletcher  had  been  duly 
nominated  and  appointed,  and  now  is  one  of  the  public 
officers  of  the  said  co-partnership,  according  to  the  form 
and  effect  of  the  said  act  of  Parliament,  complains,^'  &c. 

Special  demurrer,  assigning  for  causes,  that  it  nowhere 
appears  by  the  declaration,  that  the  said  co-partnership 
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ever  in  fact  carried  on  business  under  the  provisions  of  the  Exek.  of  PUa». 
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said  act,  or  that  the  said  supposed  debt  accrued  from  the  *  ^ 

defendant  Barlow  to  the  said  co-partnership  whilst  carry-     Fletcher 
ing  on  business  under  the  provisions  of  the  said  act^  or      Crmbis. 
that  the  said  defendant  was  indebted  to  the  said  co-part- 
nership^ as  a  co-partnership  carrying  on  business  under  the 
provisions  of  the  said  act,  at  the  time  of  the  commencement 
of  the  said  suit. 
Joinder  in  demurrer. 


Tofnlinsonf  in  support  of  the  demurrer. — As  the  right  of 
action  arises  under  a  statute,  9  G^o.  4,  c.  46,  and  did  not 
exist  at  common  law,  the  plaintiff  is  bound  to  bring  him- 
self within  the  provisions  of  the  statute.  The  statute 
confines  the  right  to  sue  to  parties  to  a  co-partnership 
which  has  actuaUy  carried  on  business,  and  as  it  does  not 
appear  that  the  parties  here  ever  carried  on  business  as 
bankers,  the  plaintiff  has  not  brought  himself  within  it. 
The  9th  section  of  the  7  Gteo.  4,  c.  46,  enacts, — "  that  all 
actions  and  suits,  and  also  all  petitions  to  found  any  com- 
mission of  bankruptcy,  against  any  person  or  persons  who 
may  be  indebted  to  any  such  co-partnership,  carrying  tm 
business  under  the  provisions  of  this  act,''  &c.  &c.,  shall  be 
commenced  in  the  name  of  any  one  of  the  public  officers 
for  the  time  being,  of  such  co-partnership.  Similar  lan- 
guage is  used  in  the  act  for  extending  it,  1  &  2  Vict, 
c.  96,  s.  1,  by  which  it  is  enacted, — "  that  any  person  now 
being,  or  having  been,  or  who  may  hereafter  be  or  have 
been,  a  member  of  any  co-partnership  now  carrying  on  or 
which  may  hereafter  carry  on  the  business  of  banking 
under  the  provisions  of  the  said  recited  acts,  shall,  &c."  So 
that  the  right  of  a  banking  co-partnership  to  sue  in  the 
name  of  their  public  officer,  is  confined  to  cases  where  they 
are  actuaUy  carrying  on  business,  and  not  merely  to  cases 
where  they  intend  doing  so.  The  canying  on  business  is 
conditional  to  the  right  to  sue.   Here  the  aUegation  in  the 

VOL.  IX,  s  M.  w. 
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Eitek.  ^  puat,  declaration  is.  that  they  are  united  in  co-partnership  for 
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^  '  ^  the  purpose  of  carrying  on  the  trade  and  business  ot  bank- 
Flbtchbr  ers.  It  is  consistent  with  that  allegation,  that  the  oo- 
CftOBBix.  partnership  has  never  carried  on  business  at  all,  but  cmly 
contemplates  doing  so.  By  the  rule  of  Hil.  T.  4  WilL  4, 
pi.  21,  the  character  in  which  a  party  sues  or  is  sued 
''  shall  not  in  any  case  be  considered  as  in  issue,  unless 
specially  denied/'  In  the  present  case  there  is  no  aver- 
ment which  is  capable  of  being  traversed.  SpiUer  v.  Johai^ 
son  (a)  will  perhaps  be  relied  on  by  the  other  side,  but  there 
this  objection  was  not  pointed  out  as  a  cause  of  demurrer. 

Crompton,  contra. — ^The  form  here  used  is  the  same  as 
that  in  Spiller  v.  Johnson  and  Christie  v.  Peart  (A),  and  is 
the  form  now  given  in  the  books  of  pleading.  In  SjpUler 
V.  Johnson,  Alderson,  B.,  says,  ''  In  actions  by  the  assig- 
nees of  a  bankrupt,  it  is  not  necessary  to  state  in  the 
declaration  that  they  were  elected  by  the  creditors.''  It 
cannot  be  necessary,  to  entitle  co-partnerships  to  sue  by 
their  public  officer,  that  they  should  actually  be  carrying 
on  business  at  the  time  of  the  action ;  otherwise  the  con- 
sequence would  be,  that  if  they  ceased  to  carry  on  busi- 
ness they  could  neither  sue  nor  be  sued;  whereas  the  fourth 
section  of  the  act  provides  that  b^ore  they  begin  to  issue 
bills  or  notes,  &c.,  the  names  of  two  or  more  persons  shall 
be  given  as  public  officers,  in  whose  name  the  co-partner- 
ship shall  sue  and  be  sued :  Edwards  v.  Buchanan  (c). 
\Parkey  B. — ^The  act  provides  that  certain  acts  shall  be 
done  before  they  ^^  shall  begin  to  issue  any  bills  or  notes, 
or  borrow,  owe,  or  take  up  any  money  on  their  bills  or 
notes;''  but  it  does  not  follow  that  they  cannot  borrow 
money  or  act  as  bankers  in  other  respects.]  According  to 
the  argument  on  the  other  side,  no  indictment  could  be 
maintained  for  stealing  the  property  of  the  co-partnership, 

(a)6M.&W.570.        (6}7M.&  W.491.        (c) 3  B. fr  Add. 788. 
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as  it  might  be  a  good  defence  to  say  that  they  were  not  Exck.  of  PUt, 
carrying  on  business.  ^  ^^^*   ^ 

Flbtcbbk 

Tomlinaon,  in  reply. — ^The  objection  is,  that  it  does  not  ceosbib. 
appear  that  they  ever  carried  on  business.  If  the  members 
of  this  co-partnership  once  carried  on  business,  and  were 
winding  up  their  affairs,  they  might  still  be  considered  as 
carrying  on  business  within  the  meaning  of  the  act.  It  is 
analogous  to  the  case  of  a  partnership,  where  after  the 
dissolution  the  partners  still  remain  liable.  The  privilege 
is  confined  to  persons  carrying  on  business,  or  who  have 
carried  on  business. 

Pakke,  B. — ^The  declaration  is  bad  on  special  demur- 
rer. It  ought  to  have  stated  that  the  co-partnership 
were  carrying  on  business,  and  it  would  be  sufficient  proof 
of  that  aUegation,  if  it  were  traversed,  that  they  had  once 
begun  to  carry  it  on.  The  plaintiff  may  amend  by  in- 
serting the  word  "  and,"  so  that  the  sentence  will  run  thus, 
''  for  the  purpose  of  and  canying  on  the  trade  and  busi- 
ness &c.'' 

Leave  to  amend  accordingly,  otherwise 

Judgment  for  the  defendant. 


s2 
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Bxek.  of  Pkat, 
1841. 


Dee.  2. 

Where  the 
obligor  of  a 
bond,  having 
deviled  his 
land,  died  be- 
fore the  past- 
ing of  the  Stat. 
lWiIl4,c47: 
— JSTrld,  that 
the  specialty 
creditor  could 
not  maintain  an 
action  against 
the  devisee 
alone,  there 
being  no  heir, 
under  8  W.  ft 
M*,  c*  14,  s*  «• 


Hunting  v.  Sheldrake  and  Others. 

Debt  on  bond.— The  declaration  stated,  that  William 
Clarke,  of  whom  the  said  defendants  are  devisees  {there 
being  no  heirs  of  the  said  William  Clarke),  theretofore  and 
in  the  lifetime  of  him  the  said  William  Clarke,  to  wit,  on 
the  27th  of  June,  1821,  hj  his  certain  writing  obligatory, 
sealed,  &c.  (profert),  acknowledged  himself  to  be  held  and 
firmly  bound  unto  the  plaintiff  in  the  sum  of  £100,  to  be 
paid  to  the  plaintiff,  and  for  the  true  payment  whereof  the 
said  William  Clarke  did,  by  the  said  writing  obligatory, 
bind  himself  and  his  heirs  to  the  plaintiff:  and  the  plaintiff 
avers  that  the  said  William  Clarke  departed  this  life  after 
the  making  and  passing  of  a  certain  act  of  Parliament 
passed  in  the  first  year  of  the  reign  of  his  late  Majesty 
King  William  4th  (a),  intituled  *'  An  Act  for  consolidating 
and  amending  the  Laws  for  facilitating  the  Payment  out  of 
Debts  of  real  Estates,^'  to  wit,  on  the  17th  of  July  18S1 ; 
and  the  plaintiff  further  saith,  that  the  said  William 
Clarke  died  without  having  or  leaving  any  heir  or  heirs; 
nevertheless  the  said  William  Clarke  in  his  lifetime,  and  the 
defendants,  so  being  his  devisees  as  aforesaid  (there  being  no 
heir  of  the  said  William  Clarke),  have  not  nor  hath  any  or 
either  of  them  paid  the  said  sum  of  £100  above-mentioned, 
or  any  part  thereof,  but  to  pay  the  same  have  wholly  ne- 
glected and  refused,  and  the  said  defendants  still  refuse 
to  pay  the  same,  or  any  part  thereof. 


(a)  1  WilL  4,  c.  47;  by  the  4th 
section  of  which  it  is  enacted,  that 
if  in  any  case  there  shall  not  be  any 
heirs-at-Iaw,  against  whom,  jointly 
with  the  devisee  or  devisees,  a  re- 
medy is  hereby  given,  in  every 
such  case  every  creditor  to  whom 
by  this  act  relief  is  so  given,  shall 


and  may  have  and  maintain  his, 
her,  and  their  action  and  actions  of 
debt  or  covenant,  as  the  case  may 
be,  against  such  devisee  or  devisees 
solely;  and  such  devisee  or  devi- 
sees shall  be  liable  for  false  plea  as 
aforesaid. 
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Plea,  that  the  said  William  Clarke  departed  this  Ufe  be-  £*ch.  «f  PUas^ 

1841 
fore  the  making  and  passing  of  the  said  act  of  Parliament  ^ 

in  the  declaration  mentioned,  to  wit,  on  &c.,  without  this.      Hunting 

that  the  said  William  Clarke  departed  this  life  after  the    Shildbakb. 

making  and  passing  ofithe  same  act,  modo  et  formft. 

Special  demurrer,  assigning  for  cause,  that  the  defend- 
ants have,  by  their  said  plea,  taken  an  immaterial  issue. 

Joinder  in  demurrer. 

The  following  was  the  point  marked  for  argument  on  the 
part  of  the  plaintiff : — ^The  plaintiff  will  rely  upon  the  cause 
of  demurrer  speciaUy  assigned,  viz.  that  the  defendants 
have  by  their  plea  taken  an  immaterial  traverse;  and  will 
insist  that  it  is  immaterial,  on  the  ground  that  the  action 
was  maintainable  against  the  devisee  alone  (there  being  no 
heir)  under  the  3  W.  &  M.  c.  14. 

The  case  was  argued  on  a  former  day  (Nov.  26)  by 

Manfdnff,  Serjt.,  in  support  of  the  demurrer. — By  the 
8  W.  &  M.  c.  14,  s.  2,  it  is  enacted, — "  that  all  wills  and 
testaments,  limitations,  dispositions,  or  appointments  of  or 
concerning  any  manors,  messuages,  lands,  tenements,  or 
hereditaments,  or  of  any  rent,  profit,  term,  or  charge  out 
of  the  same,  whereof  any  person  or  persons,  at  the  time  of 
his,  her,  or  their  decease,  shall  be  seised  in  fee-simple  in  pos« 
session,  reversion,  or  remainder,  to  have  power  to  dispose  of 
the  same  by  his,  her,  or  their  last  wills  or  testaments,  to  be 
made  after  the  25th  day  of  March,  1692,  shall  be  deemed 
and  taken  (only  as  against  such  creditor  or  creditors  as 
aforesaid,  his,  her,  and  their  heirs,  successors,  executors, 
administrators,  or  assigns,  and  every  of  them)  to  be  frau- 
dulent, and  clearly,  absolutely,  and  utterly  void,  frustrate, 
and  of  none  effect,  any  pretence,  colour,  feigned  or  pre- 
sumed consideration,  or  any  other  matter  or  thing  to  the 
contrary  notwithstanding.''  And  the  3rd  section  enacts, — 
"  And  for  the  means  that  such  creditors  may  be  enabled 
to  recover  their  said  debts,  be  it  further  enacted,  that  iu 
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Bxch.  of  Pleat,  the  case  before  mentioned^  every  such  creditor  shall  and 
'  ^  may  have  and  maintain  his,  her,  and  their  action  and  ac* 
Hunting  tions  of  debt  npon  his,  her,  and  their  said  bonds  and  spe- 
Shbldra&b.  cialties,  against  the  heir  and  heirs-at-law  of  such  obUgar  or 
obligors,  and  such  devisee  and  devisees  jointly,  by  virtue  of 
this  act ;  and  sach  devisee  or  devisees  shall  be  liable  and 
chargeable  for  a  false  plea  by  him  or  them  pleaded,  in  tiie 
same  manner  as  any  heir  should  have  been  for  any  false 
plea  by  him  pleaded,  or  for  not  confessing  the  lands  or 
tenements  to  him  descended/'  The  latter  section  merely 
means,  that  where  there  is  an  heir  he  must  be  joined,  other- 
wise the  defendant  may  plead  the  non-joinder  in  abatement 
but  where  there  is  no  heir,  the  devisee  may  be  sued  alone. 
If  the  section  has  not  that  construction,  it  will  have  the 
effect  of  narrowing  very  considerably  the  operation  of  the 
enactments  in  the  second  section.  The  statute  was  passed 
to  prevent  creditors  from  being  defrauded  of  their  debts, 
and  it  ought  therefore  to  be  liberally  construed,  as  was 
said  by  Lord  Hardwicke  in  Kinaston  v.  Clark  (a).  At  com- 
mon law  lands  were  not  devisable,  and  all  specialty  cre- 
ditors might  recover  their  debts  against  the  heir.  The 
stat.  82  Hen.  8,  c.  1,  enabled  persons  to  devise  all  lands 
held  in  socage,  and  two-thirds  of  lands  held  by  knight-ser- 
vice, or  in  the  nature  of  socage,  of  other  lords  than  the 
King.  And  the  stat.  12  Car.  2,  c.  24,  s.  1,  by  aboUshing 
tenure  by  knight-service,  had  the  effect  of  rendering  all 
lands  devisable ;  by  which  means  persons  were  enabled,  by 
devising  their  lands,  to  defraud  their  creditors.  It  was  to 
remedy  this  evil  that  the  stat.  8  W.  &  M.,  c.  14,  was  passed. 
In  Gawler  v.  Wadeip),  where  a  bill  in  equity  was  filed 
against  the  devisee  alone,  there  being  an  heir  in  existence, 
it  was  held  that  the  heir  ought  to  be  joined;  and  Lord 
Cotvper,  C,  there  says, — '^  It  is  the  act  of  Parliament 
makes  this  assets  in  the  devisee's  hands,  and  that  requiring 

(a)  2  Atk.  205.  (6)  1  P.  Wms.  100. 
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the  heir  to  be  made  a  defendanty  you  most  follow  the  re-  Exch.  of  Pkas, 
meiy  therein  prescribed ;  and  this  bill  in  equity  is  an  ae-  '   - 

tion  at  law ;  otherwise,  if  there  were  no"  heir;  and  perhaps  it  UuNTme 
might  be  otherwise  too,  if  the  bill  had  charged  that  the  Shblokau. 
plaintiff  had  made  inquiry,  and  could  find  or  discover  no 
heir.'^  That  passage  was  misunderstood  by  Lawrence,  J., 
in  ffilson  v.  Knubley  (a) ;  for  there  is  no  ground  for  sur- 
mifliiig  that  Lord  Cowper  thought,  that  if  there  had  be^i 
no  heir,  it  would  have  been  a  reason  for  the  creditors  going 
into  equity.  The  effect  of  the  dedsi(m  in  troth  is,  that 
both  at  law  and  in  'equity  the  devisee  may  be  sued  alone, 
when  there  is  no  heir. 

F.  Robinson,  contra. — ^The  issue  is  not  immaterial,  for 
the  allegation  that  the  obligor  died  before  the  passing  of 
the  stat.  1  Will.  4,  c.  47,  is  a  good  traverse.  The  stat. 
8  W.  &  M.,  c.  14,  was  intended  to  give  a  remedy  to  spe-* 
cialty  creditors  in  those  cases  only  where  there  was  an 
heir  and  also  a  devisee,  and  there  is  no  reason  to  assume 
that  the  legislature  intended  to  give  a  remedy  where  there 
was  no  heir.  In  Wilson  v.  Knubley,  where  the  plaintiff 
declared  in  covenant  against  the  defendant  as  devisee  of 
the  lands,  '^  there  being  no  heir'^  of  the  testator.  Lord 
JElknboroMgh  says — "  Supposing,  therefore,  that  we  could 
go  to  the  extent  of  saying  that  an  averment  of  there  being 
no  heir  is  equivalent  to  joining  the  heir,  where  there  is 
one,  in  the  action — supposing  we  could  get  over  that  difSi- 
culty,  how  could  we,  construing  a  comparatively  recent 
act  of  Parliament,  where  a  particular  remedy  is  given,  by 
action  of  debt,  on  bonds  and  specialties,  where  no  remedy 
was  before,  extend  it  to  actions  of  covenant  ? ''  That  case 
was  recognized  by  the  Court  in  giving  judgment  in  Farley 
V.  Briant  (i).    The  only  authority  cited  on  the  other  side 

(a)  7  East,  133.  (&)  3  Ad.  &  £11.  839;  5  Nev.  &  M.  42. 
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^xeh.  of  PUat,  is  an  obiter  dictum  of  an  equity  Judge  in  Gawler  v.  fVade, 
1841  ^     */         "      ^  ^ 

^  *  ^    and  which  was  not  necessary  to  the  decision  of  the  case* 

Hunting  [Alderson,  B. — In  tKose  days  the  equity  Judges  knew  and 
SHSLOEiiKs*  were  in  the  habit  of  practising  the  common  law.]  Even  aa« 
mitting  Lord  Cowper  to  be  as  good  an  authority  in  law  as 
in  equity,  it  was  not  necessary  for  him  to  determine  this 
point,  because  he  decided  against  the  creditor.  It  has  been 
held  that,  under  certain  circumstances,  the  heir  is  Uable  to 
make  contribution  to  the  devisee;  which  is  in  favour  of  the 
defendant:  Chaplin  v.  Chaplin  [a),  Galton  y.  Hancock  {b). 
The  legislature  may  have  intended  to '  give  a  remedy  to  a 
certain  extent  only,  and  may  never  have  contemplated  this 
case:  if  so,  it  is  casus  omissus,  and  the  Court  cannot  supply 
it.  In  Jones  v.  Smart  (c),  BuUer^  J.,  says — "  A  casus  omis- 
sus can  in  no  case  be  supplied  by  a  Court  of  law,  for  that 
would  be  to  make  laws.''  The  same  rule  is  laid  down  by 
Vaugha%  C.  J.,  in  Bole  v.  Norton  {cT).  Doe  dem.  Howson 
V.  tVaterton  (e),  and  Bradley  v.  Clark  (/),  are  authorities 
to  the  same  effect.  In  the  latter  case  Buller,  J.,  says,  ''In 
early  times  the  legislature  used  (and  I  believe  it  was  a 
wise  course  to  take)  to  pass  laws  in  general  and  in  few 
terms;  they  were  left  to  the  Courts  of  law  to  be  construed, 
so  as  to  reach  all  the  cases  within  the  mischief  to  be  reme-> 
died.  But  in  modern  times  great  care  has  been  taken  to 
mention  the  particular  cases  in  the  contemplation  of  the 
legislature,  and  the  Courts  are  not  permitted  to  take  the 
same  Uberty  in  construing  them  as  they  did  in  expound- 
ing the  ancient  statutes.''  This  statute  gave  a  new  re- 
medy, and  must  be  construed  strictly.  It  may  be  admitted 
that  if  before  the  stat.  8  W.  &  M.  there  had  been  a  re- 
medy against  the  devisee  of  land,  the  words  of  the  act  might 
admit  of  the  construction  contended  for  by  the  plaintiff;  but 

(a)  3  P.  Wms.  365.  (d)  Vaugh.  373. 

(b)  2  Atk.  430.  (e)  3  B.  &  Aid.  149. 
{€)  1  T.  R.  52.  C/)  5  T.  R.  197. 
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it  is  otherwise  when  a  statute,  as  in  this  case,  gives  a  remedy  BmcH.  rf  pi$ms, 
nnkoown  to  the  common  law.  In  Toumsend^s  case  {a)  it  is     ^  ^  *  ^ 
said,  ''And  so  is  the  diversity  where  a  statute  makes  an      Humtimq 
ordinance  by  a£Brmatiye  words  touching  a  thing  which  was    Shbldsake. 
before  the  common  law,  and  which  was  not  before  at  the 
common  law/'      In  Wethen  v.  Baldwin  (i),   Windliam,  J., 
says, ''  When  an  act  of  Parliament  is  introductory  of  a  new 
law  in  affirmative  words,  it  has  the  force  of  negative  words/' 
And  in  Pool  v.  Neel{c),  Glyn,  C.  J.,  says,  ''It  is  to  be 
observed  that  acts  which  give  new  remedies  shall  not  have 
a  liberal  construction/'     The  devisee  is  not,  therefore, 
solely  liable  where  there  is  no  heir. 

Manning^  Serjt.,  in  reply. — It  is  admitted  on  the  other 
side,  that  if  any  remedy  had  existed  at  common  law  against 
the  devisee,  the  plaintiff's  construction  would  be  cor- 
rect: but  that  makes  no  difference.  .  The  object  of  the 
statute  was  to  make  lands  devised  by  will  subject  to 
specialty  debts,  and  that  if  a  devise  was  in  fact  made,  the 
devisee  should  be  Uable.  Its  effect  was  to  place  the  de« 
visee  in  the  situation  of  the  heir,  and  to  make  him  liable 
to  specialty  debts.  The  case  is  precisely  within  the  words 
of  the  act,  which  apply  to  all  devises  which  contain  no 
provision  for  the  payment  of  debts ;  the  object  being  to 
provide  for  the  payment  of  all  persons  who  were  creditors 
of  the  testator ;  the  remedy  against  him  being  co-extensive 
with  the  assets.  The  obligation  to  pay  debts  necessarily 
arose  irom  the  power  to  devise. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

RoLFE,  B. — ^The  question  in  this  case  was,  whether  be- 
fore  the  passing  of  the  stat.  11  Oreo.  4  and  1  Will.  4,  c.  47,  by 

(a)  PlowcL  1 13.  (6)  1  Sid.  56.  (c)  2  Sid.  63. 
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BJtch.  of  Pieat,  which  the  laws  for  &cilitating  the  payment  of  debts  out  of 


^   ^  '  ^    real  estate  were  consolidated  and  amended^  the  creditor 
HuNTiiio      of  a  deceased  devisor^  being  creditor  by  a  bond  in  whieb 

sbblimukx.  the  heirs  were  bound,  coidd  maintain  an  action  of  ddbt 
against  the  devisees  akm^  stating  in  his  declaration  that 
the  deyiaox  had  died  and  left  no  heir. 

l%e  question  turns  entirely  on  the  construction  of  the 
8  W.  &  M.,  c  14,  commonly  called  the  Statute  of  Fraudu* 
lent  Devises.  That  statute  in  its  preamble  recites,  that 
it  is  not  just  that  by  the  practice  of  any  debtors  their  cre- 
ditors should  be  defrauded  of  their  just  debts,  but  that 
nevertheless  it  has  often  happened  that  persons  having,  by 
bonds  or  other  specialties,  bound  themselves  and  their 
heirs,  have  died  seised  in  fee  of  lands,  a^d  have  by  their 
wills,  in  fraud  of  their  creditors,  devised  their  lands  in 
such  manner  as  that  their  creditors  lost  their  debts.  And 
then  in  the  second  seetion,  for  remedying  of  this  evil, 
it  enacts  that  all  wills  of  lands,  whereof  any  person 
shall  die  seised  in  fee-simple,  shall  be  defied  (only  aa 
against  such  creditors  as  aforesaid)  to  be  fraudulent  and 
void,  and  of  none  effect.  The  third  section  then  prooeada 
to  enact,  that  in  case  of  such  devises  the  creditor  shall  and 
may  maintain  his  action  of  debt  against  the  heir  and  de« 
visee  jointly.  No  provision  is  made  in  the  act  for  thet 
case  of  a  devisor  dying  without  an  heir;  but  on  the  part  of 
the  plaintiff  it  was  argued,  that  such  a  case  being  mloii- 
festly  within  the  mischief  intended  to  be  remedied,  the 
Court  would  construe  the  third  section  so  as  to  give  an 
effectual  remedy.  The  legislature,  by  the  second  section, 
makes  void,  as  against  creditors,  all  wills  whatever,  with- 
out regard  to  the  feet  of  the  devisor  having  or  not  having 
an  heir;  and  it  was  strongly  pressed  on  us  in  argument, 
that  the  subsequent  provision  in  the  third  section,  as  to 
suing  the  heir  and  devisees  jointly,  must  be  taken  only  aa 
pointing  out  the  course  of  proceeding  in  those  cases  (by 
far  the  most  common)  where  there  is  an  heir,  and  not  as 
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nanowing  the  enactment  in  the  previous  section^  whereby  Exck.  of  pum, 

iD41a 


aU  wills  of  land  whatever  are  made  roid  against  specialty 
creditors.  Hontwo 

At  the  commencement  of  the  argmnent  of  this  case^  we  Sheldrake. 
were  rery  much  inclined  to  adopt  this  view  of  the  subject; 
but  on  a  more  attentive  consideration  of  the  statute^  we 
have  come  to  a  contrary  conclusion^  and  are  all  clearly  of 
opinion  that  no  remedy  whatever  is  given^  or  was  intended 
to  be  given  by  the  statute,  in  the  case  of  a  debtor  by  spe- 
cialty dying  without  an  heir. 

The  evil  recited  in  the  preamble  of  the  statute  is  the 
devising  of  lands  to  the  defiraudinff  of  creditors,  and  the 
remedy  applied  is  the  making  void  of  all  such  devises  as 
against  the  creditor. 

Before  the  statute,  if  the  obligor  in  a  bond,  wherein  the 
heirs  were  bound,  died  intestate,  his  land  descended  on 
the  heir,  and  the  heir  (to  the  extent  of  the  land  descended) 
was  liable  to  the  creditor.  If  the  obligor  devised  away  his 
land,  so  that  nothing  descended,  the  right  of  the  creditor 
was  defeated.  The  heir  was  not  Uable,  because  by  the  act 
of  the  debtor  in  devising  away  his  land  the  heir  was  ena- 
bled to  plead  riens  per  discent.  The  devisee  was  not 
liable,  for  the  bond  or  other  specialty  in  no  way  affected 
him.  To  remedy  this  evil  the  legislature  interposed,  by 
putting  the  creditor  in  all  cases  in  the  same  situation  as  tf 
no  wiU  had  been  made;  it  declared  all  wills  void  as  against 
him.  Such  is  the  express  enactment  of  the  2nd  section. 
But  if  the  statute  had  stopped  there,  the  creditor  might 
have  had  considerable  difficulty  in  knowing  how  to  pro- 
ceed. His  obvious  course  would  seem  to  have  been  to 
proceed  against  the  heir,  for,  the  will  being  declared  void 
as  against  creditors,  he  might  have  contended  that  the 
lands  had  descended  on  the  heir.  On  the  other  hand,  the 
wiU  not  being  void  against  the  heir,  the  heir  might  have 
truly  pleaded  riens  per  discent.  To  obviate  this  incon- 
gruity, the  3rd  section  gives  a  remedy  of  a  special  nature. 
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M*ch.  of  PUat^  by  enabling  the  creditor  to  sue  the  heir  and  devisee 

1841.  . 

v^..,^^..L^    jointly,  in  analogy  probably  to  the  case  of  an  obligor  dying 

Hunting      |^^  leaving  two  distinct  classes  of  heirs,  viz.  one  ex-parte 

Shblosakb*    patem&  and  the  other  ex-parte  matemfi,  or  leaving  some 

lands  held  in  firee  and  common  socage,  and  other  lands 

held  in  gavelkind,  where  the  heirs  will  be  divisible. 

These  clauses  thus  give  a  complete  and  effectual  remedy 
to  the  creditor,  in  all  cases  in  which  the  debtor  might  have 
left  the  lands  to  descend  to  his  heir,  so  as  to  become  liable 
to  the  demand  of  the  creditor,  but  has,  in  order  to  avoid 
payment  or  from  any  other  motive,  devised  them  away. 

How  is  it  then  in  a  case  where  the  debtor  devising  away 
his  lands  has  left  no  heir?  We  think  that  case  is  left 
altogether  untouched  by  the  statute.  In  such  a  case  the 
will  could  not  by  possibility  work  any  injustice  to  the  cre- 
ditor; for,  if  there  had  been  no  will,  he  could  have  had  no 
right  against  the  land.  The  will  makes  no  difference ;  the 
heir,  it  is  true,  was  bound  by  the  bond  or  other  specialty; 
but,  if  there  is  no  heir,  the  lord  claiming  by  escheat  cer- 
tainly is  not  liable  to  the  creditor.  He,  in  the  language 
of  the  law,  comes  in  not  in  the  per  but  in  the  po»t,  and  is 
an  entire  stranger  to  the  obligations  of  the  tenant  whose 
land  has  escheated. 

For  these  reasons,  we  think  that  the  statute  does  not  at 
aU  apply  to  the  wills  of  persons  dying  without  heirs;  and 
in  confirmation  of  this  view  of  the  case  it  may  be  observed, 
that  the  only  relief  given  is  to  make  void  all  wills  as 
against  creditors,  a  species  of  relief  obviously  inapplicable 
to  a  case  where,  supposing  the  will  out  of  the  way,  the 
creditor  has  no  right  against  the  land  which  forms  the  sub- 
ject of  the  devise. 

In  putting  this  construction  on  the  statute,  we  are  not 
acting  against  any  decided  case.  Indeed,  the  only  author- 
ity at  all  relied  on  by  the  plaintiff  is  the  dictum  of  Lord 
Cotvper  in  Gawler  v.  JVade  (a).    We  agree  with  the  obser- 

(o)  1  p.  WmB.  100. 
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Tation,  that  what  was  there  said,  though  referable  only  to  Sxek.  of  Piea$, 
the  oonrse  of  proceeding  in  equity^  is  equally  applicable  ^  ^  *  . 
to  an  action  at  law.  For  in  enforcing  the  payment  of  Huntinq 
debts  against  devisees,  under  the  statute  of  Fraudulent  Sheldrake. 
Devises,  courts  of  equity  were  merely  enforcing  legal 
rights,  and  must  of  course  strictly  foUow  the  law.  But 
with  all  respect  for  the  high  authority  of  the  distinguished 
judge  to  whom  the  dictum  is  attributed,  we  cannot  think 
it  of  sufficient  weight  to  countervail  what  appears  to  us  to 
be  the  plain  and  obvious  construction  of  the  statute,  a 
construction,  we  may  add,  by  which  we  fully  carry  out  all 
the  purposes  declared  in  the  preamble,  and  give  effect  to 
every  part  of  the  enactments.  Our  construction,  it  is 
true,  does  not  in  all  cases  make  the  land  assets  in  the 
hands  of  a  devisee,  which  it  has  been  the  object  of  more 
recent  acts  to  do.  But  it  carries  into  effect  all  which  the 
statute  itself  states  as  its  object ;  and  whether  the  omis- 
sion of  the  case  of  a  party  dying  without  an  heir  was  the 
result  of  accident,  or,  as  we  believe  it  was,  of  design,  in 
neither  case  do  we  feel  justified  in  doing  violence  to  the 
positive  words  of  the  legislature,  merely  in  order  to  effect 
something  not  stated  on  the  face  of  the  statute  as  one  of 
its  objects. 

On  these  grounds  we  think  there  must  be  judgment  for 
the  defendant. 

Judgment  for  the  defendant. 
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Bteh.  Iff  Pkoi, 
1841. 

^        Walker  v.  J.  S.  Shebwin^  Esq.,  and  G.  W&agoe. 

By  aiocai  act,  X HIS  was  an  action  of  trespass  for  breaking  and  enter- 
8umof£2i%)  ^  ^^^  dwelling-hoase  of  the  plaintiff,  situate  in  the  pa- 
to  pay  the        ^]|  Qf  Radford  in  the  county  of  Nottingham,  and  there 

amount  of  da-  "^  o  ^ 

mages  recoTer-  taking  his  goods  and  chattels,  until  the  plaintiff,  in  order 

dredofB.  for'  to  redeem  the  same,  was  obliged  to  pay  the  defendants 

iS^Lcd^ V"  181'-  5«.  Hd.     The  defendants  pleaded  not  guilty,  and 

Nottingham  issae  having  been  joined  thereon,  the  cause  came  on  to  be 

Castle  by  riot-  o  i»  ' 

era,  the  Jus-  tried  at  the  last  Summer  Assizes  for  the  county  of  Notting- 

p^e^for  Uie  hBJXi,  wheu  a  verdict  was  found  for  the  plaintiff  for  181/. 

were  empow-  ^'"  ^^'  damages,  and  10«.  costs,  subject  to  the  opinion  of 

ered  to  bor-  the  Court  upou  the  following  case : — 

row  the  requir- 
ed sum  by  The  plaintiff,  at  the  time  of  the  committing  of  the  al- 

mortgage,  or  a 
sale  of  annuities 

secured  on  the  proportion  «f  the  county  rate  chargeable  on  the  inhabitants  of  the  hnodred 
of  B.  And  by  sect.  5,  the  justices  were  required  to  charge  the  proportion  of  the  county  rate  to 
be  raised  upon  the  inlHtbitants  of  the  hundred  (except  as  thereinafter  mentioned)  not  only  widi 
the  interest  of  the  money  borrowed,  but  also  with  the  payment  of  such  further  sum  as  should 
insure  the  payment  of  the  sum  borrowed  within  seven  yeara,  or  with  the  pajrment  of  sndi  an- 
nuities for  the  like  period,  as  should  be  agreed  to  be  paid  or  granted  in  respect  of  any  part  of 
the  money  so  borrowed ;  and  such  sums  should  be  assessed  and  recovered  on  the  hundred  in 
such  manner  as  county  rates  are  directed  to  be  assessed  and  recovered ;  and  should  be  paid  and 
applied  under  the  direction  of  the  justices  in  discharge  of  the  interest,  and  so  many  of  the  prin- 
cipal sums  secured,  or  of  such  annuities,  as  such  money  would  extend  to  discharge  in  each  year, 
until  the  whole  of  the  money  should  be  paid.  The  8th  sect  provided  a  method  for  each  parish 
to  exempt  itself  firom  the  operation  of  the  act,  by  paying  its  proportionate  quota  in  the  firat  in* 
stance,  and  for  that  purpose  directed  the  justices,  after  ascertaining  the  amount  of  the  sum  to 
be  borrowed,  to  specify  and  declare  the  sum  to  be  paid  or  contributed  by  each  parish  as  the  pro- 
portionate quota  or  share  of  the  whole  sum  so  ascertained ;  and  abo  to  appoint  a  day  on  or  be- 
fore which  the  churchwardens  or  overseers  of  the  poor  of  any  such  parish,  desirous  of  paying 
the  full  amount  of  its  proportionate  quota,  might  pay  the  same  to  the  person  appointed  as  re- 
ceiver under  the  act;  and  upon  payment  thereof,  such  parish  should  be  discharged  from  all 
ftiture  payments  relating  to  the  integral  sum  whereof  such  quota  should  have  been  so  paid,  and 
from  the  interest  thereof,  and  also  from  any  share  of  the  expenses,  &c.  And  the  9th  secL  en- 
abled the  churchwardens  and  overaeers  in  every  such  parish,  to  raise  the  sum  required  as  the 
quota  of  such  parish,  by  loan  on  the  security  of  their  parochial  rates,  to  be  repaid  within  seven 
yean. 

In  purauance  of  the  8th  sect,  the  justices  fixed  the  quota  of  each  parish  in  the  hundred.  Four 
availed  themselves  of  the  option  of  paying  their  quota.  The  parish  of  R.,  and  thirty  more,  did 
not ;  and  the  justices  raised  the  required  sum,  i^er  allowing  for  these  payments,  by  granting 
annuities  of  ;^3,600  per  annum  for  seven  years. 

Held,  that  the  effect  of  the  8th  and  9th  sections  was  to  exempt  from  the  operation  of  the  5th 
section  those  parishes  only  who  paid  their  ascertained  quota ;  that  the  annuities  granted  by  the 
Justices  to  pay  the  remainder  were  to  be  secured  upon  the  portion  of  the  county  rate  raised  upon 
the  hundred  of  B.,  with  the  exception  of  those  parishes  which  had  paid ;  and  that  the  county 
rate,  with  those  exceptions,  was  liable  in  the  aggregate  to  the  incumbrance,  which  was  to  be  raised, 
in  addition  to  the  ordinary  county  rate,  by  order  of  the  justices,  in  the  same  way  in  all  respects 
as  the  other  county  rate  is  levied. 
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l^ed  trespasses^  was  one  of  the  overseers   of  the  poor  ^Bteh.  rf  pum, 
of  the  parish  of  Radford^  in  the  hondred  of  Broxtowe^     -  \  *   - 
in  the  county  of  Nottingham.     The  defendant  Wragge      Walker 
then  was  and  still  is  the  high  constable  for  the  south  di-      Shbrwin. 
vision  of  the  said  hundred  (within  which  division  the  parish 
of  Badford  is  situated),  and  committed  the  trespasses  as 
alleged  in  the  declaration,  and  kept  the  goods  seized  until 
the  plaintiff  paid  him  the  said  sum  of  1812.  5s.  9^  to  re- 
deem the  same.    The  entry  and  seizure  were  made  by  the 
defendant  Wragge  under  and  by  virtue  of  the  warrant 
(hereinafter  mentioned)  of  the  other  defendant  Sherwin, 
one  of  her  Majesty's  Justices  of  the  Peace  for  the  county 
ai  Nottingham.   The  proper  notices  were  duly  served  upon 
the  defendants,  and  a  copy  of  the  warrant  duly  demanded, 
as  required  by  law. 

In  the  autumn  of  1831,  various  persons  riotously  and  tu- 
multuously  assembled  in  different  places  within  the  hundred 
of  Broxtowe  in  the  county  of  Nottingham,  and  then  feloni- 
ously demoUshed  and  destroyed  Nottingham  Castle,  and 
divers  other  houses,  mills,  and  other  buildings,  and  the  fur- 
niture and  goods  therein.  Shortly  afterwards  several  per- 
sons commenced  and  prosecuted  actions  at  law,  and  pro- 
ceeded to  final  judgment  therein  against  the  said  inhabitants 
of  the  hundred  of  Broxtowe,  for  damage  and  injury  respect- 
ively sustained  by  them  in  consequence  of  such  felonious 
destruction  of  property,  and  recovered  large  sums  of  money 
as  compensation  for  such  damages  and  for  costs  of  suit,  and 
those  sums  of  money  were  wholly  or  in  part  levied  upon 
and  paid  by  the  inhabitants  of  the  said  hundred.  And  the 
Duke  of  Newcastle,  as  owner  of  Nottingham  Castle,  situ- 
ate within  the  said  hundred,  also  commenced  and  prose- 
cuted an  action  at  law  against  the  said  inhabitants  for  the 
damage  and  injury  sustained  by  him  in  consequence  of  the 
demolition  of  the  said  castle  and  property  therein,  and  ob- 
tained a  verdict  for  £21,000,  together  with  costs  of  suit, 
and  the  inhabitants  of  the  said  hundred  expended  a  con- 
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Eaeeh.  of  PUat,  fidderable  sum  in  their  defence  of  the  said  action,  wher^ 
^  *  ^  npon  it  became  manifest  that  the  said  sum  of  £21,000  so 
Walker  recovered  by  the  said  Duke,  with  costs  of  suit,  and  the  ex* 
Shbbwin.  penses  incurred  by  the  inhabitants  of  the  said  hundred, 
could  not  be  immediately  raised  and  forthwith  levied  upon 
the  said  inhabitants  without  occasioning  very  serious  dis- 
tress and  inconvenience;  it  therefore  became  expedient 
that  power  should  be  granted  for  borrowing  money  to  sa- 
tisfy and  discharge  such  damages,  costs,  and  expenses,  and 
accordingly,  in  March,  1888,  an  act  of  Parliament  was 
obtained,  intituled  ''An  Act  for  raising  Money  to  pay 
Compensation  for  Damages  committed  within  the  Hun- 
dred of  Broxtowe  in  the  County  of  Nottingham,  during 
the  late  Biots  and  Tumults  therein,^'  which  is  declared  to 
be  a  public  Act,  and  is  to  form  part  of  this  case,  and  to  be 
referred  to  by  either  party  if  necessary.  By  the  said  Act, 
sect.  1,  it  is  enacted, — "  That  the  justices  of  the  peace 
acting  in  and  for  the  county  of  Nottingham,  assembled  in 
General  Quarter  Sessions,  or  at  any  adjoiimment  or  ad- 
joiimments  thereof,  should,  and  they  were  thereby  required, 
authorised,  and  empowered  to  ascertain  the  amount  of  the 
damages  and  costs  of  suit  recovered  by  the  said  Duke  of 
Newcastle  against  the  inhabitants  of  the  said  hundred  of 
Broxtowe,  and  the  costs,  charges,  and  expenses  incurred  by 
them,  or  in  their  behalf,  and  duly  allowed  to  them,  in  con- 
sequence of  the  said  suit,  and  after  having  ascertained  the 
same,  to  borrow  and  take  up  on  mortgage  of  the  portion  of 
the  rate  or  assessment  for  the  county  of  Nottingham,  charged 
upon  the  inhabitants  of  the  said  hundred,  according  to 
the  laws  then  in  force  for  assessing  county  rates  (except  as 
thereinafter  mentioned),  by  instrument  in  the  form  con- 
tained in  the  schedule  to  the  said  act  annexed,  marked  A. 
or  to  the  like  effect,  any  sum  or  sums  of  money  not  exceed- 
ing the  amount  so  ascertained  as  aforesaid,  either  by  way 
of  loan  at  interest,  or  by  sale  of  annuities  for  the  term  of 
seven  years,  as  to  the  said  justices  should  appear  necessary 
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.  and  expedient  for  the  purposes  aforesaid^  and  to  secure  Bxeh.qfPieM, 
every  such  sum  of  money  so  borrowed  upon  the  credit  of 
such  proportion  of  rate;  and  that  it  should  be  lawful  for 
the  justices  so  assembled,  and  they  were  thereby  autho- 
rized, to  treat  and  agree  with  any  person  or  persons  for  the 
loan  of  any  such  sums  of  money,  and  by  their  order  to 
confirm  every  such  agreement ;  and  every  such  agreement, 
signed  by  the  chairman  and  any  two  or  more  justices  pre- 
sent at  the  time  of  making  such  order,  should  be  and  the 
same  was  thereby  declared  to  be  effectual  for  securing 
every  such  sum  of  money  so  advanced,  with  interest 
thereon  to  the  person  or  persons  advancing  the  same,  on 
such  terms  as  in  and  by  such  agreement  should  be  sti- 
pulated.'^ 

By  sect.  2,  it  was  further  enacted,  '^  That  it  should  be 
lawful  for  the  said  justices  from  time  to  time,  or  at  any 
one  time,  to  borrow  from  the  Exchequer  Bill  Loan  Com- 
missioners the  whole  or  any  part  of  the  money  thereby 
authorized  to  be  borrowed  and  raised,  either  in  one  sum 
or  in  separate  sums,  and  either  by  way  of  loan  or  sale  of 
annuities  for  the  term  of  seven  years,  upon  the  credit  of 
the  rates  authorized  to  be  made,  raised,  and  assessed  as 
hereinbefore  mentioned,  without  requiring  personal  secu- 
rity, and  that  it  should  be  lawful  for  the  said  justices  of 
the  peace  to  mortgage  or  assign  the  said  rates  to  the  said 
commissioners  or  their  secretary  for  the  time  being,  in 
such  manner  and  form  as  they  the  said  commissioners 
should  direct  and  appoint,  as  security  for  the  payment  of 
the  principal  and  interest  of  any  sum  or  sums  so  to  be  ad- 
vanced, until  the  principal  money  advanced  by  the  said 
commissioners  in  Exchequer  bills  or  otherwise,  and  all 
interest  thereon  and  arrears  of  annuity  due  or  owing  to 
them,  should  be  fully  paid  and  satisfied.''  And  by  sect.  8, 
it  was  enacted,  *'  That  it  should  be  lawful  for  the  respec- 
tive persons  entitled  to  any  of  the  securities  to  be  given 
by  virtue  of  that  act,  and  their  respective  executors, 

VOL.  IX.  T  M.  w. 
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£jreA.  rf  Pieai,  assigns^  &c.^  at  any  time  by  writing  under  their  hands 

'  ^     and  seals^  to  transfer  such  securities  to  any  ]>erson  or 

walkeb      persons  by  indorsement  on  the  back  of  such  security^  or 

Shbrwin.     any  writing  to  be  annexed  thereto  in  the  form  mentioned 

in  the  schedule  to  the  said  act  annexed/' 

By  section  5^  it  was  enacted^  "  That  it  should  be  law- 
ful for  the  said  justices  of  the  peace,  and  they  were 
thereby  authorized  and  required,  from  time  to  time  to 
charge  the  proportion  of  the  county-rate  to  be  raised 
upon  the  inhabitants  of  the  said  hundred  of  Broxtowe, 
(except  as  thereinafter  mentioned),  not  only  with  the 
interest  by  half-yearly  payments  of  the  money  so  bor- 
rowed by  way  of  lease,  but  also  with  the  payment  of 
such  further  sum  as  should  insure  the  payment  of  the 
whole  of  the  sum  so  borrowed  within  seven  years  from 
the  time  of  borrowing  the  same,  in  equal  yearly  pay- 
ments, and  with  the  payment  of  such  annuities  for  the 
like  period,  as  should  be  agreed  to  be  paid  or  granted  for 
and  in  respect  of  any  part  of  the  money  so  borrowed,  tc^e- 
ther  with  the  expenses  incident  to  the  obtaining  and  pass- 
ing the  said  act  and  of  executing  the  same ;  and  such  sums 
should  be  assessed  and  recovered  on  the  said  hundred, 
(except  as  thereinafter  mentioned),  in  such  manner  as 
county  rates  are  directed  to  be  assessed  and  recovered 
under  the  laws  in  force  for  that  purpose,  and  should  be 
paid  and  applied  under  the  direction  of  the  said  justices 
of  the  peace,  in  discharge  of  the  interest  of  so  many  of  the 
principal  sums  on  the  said  securities,  or  of  such  annuities 
as  such  money  would  extend  to  discharge  in  each  year, 
until  the  whole  of  the  money  for  which  such  securities 
should  be  made,  and  the  interest  thereof,  should  be  ftdly 
paid  and  dischai^ed.  And  the  said  justices  of  the  peace 
should  and  they  were  thereby  required  to  fix  one  or  more 
day  or  days  in  each  year  in  which  such  payment  should  be 
made,  and  should  make  orders  for  assessment  in  due  time, 
so  as  to  provide  for  the  regular  payment  thereof,  and 
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which  justices  should  also  and  they  were  thereby  required  £xch.  of  Pkat, 
to  appoint  a  proper  person  to  receive  all  and  every  the    ^    ^      ^ 
rates  charged  upon  the  said  hundred^  for  the  purposes  of      Walkie 

Vm 

the  said  act^  and  to  apply  the  same  in  conformity  to  the  Shbbwin* 
provisions  of  the  said  act^  and  to  the  orders  of  the  said 
justices  in  that  respect/'  By  sect.  8,  it  was  farther  en- 
actedy ''  That  the  said  justices  of  the  peace  should^  and  they 
were  thereby  required^  immediately  after  ascertaining  the 
amount  of  the  sums  authorized  to  be  borrowed  under  the 
provisions  of  the  said  act,  at  such  general  quarter  sessions 
or  at  any  adjournment  thereof  as  aforesaid,  to  specify  and 
declare,  by  pubUc  advertisement  in  one  or  more  of  the 
newspapers  printed  or  circulated  in  the  said  county  of 
Nottingham,  or  by  notice  signed  by  the  clerk  of  the  peace 
and  delivered  to  the  churchwardens  and  overseers  of  the 
poor,  or  the  person  or  persons  authorized  to  collect  the 
county  rates  of  such  parish,  township,  or  place  within  the 
said  hundred,  the  sum  to  be  paid  or  contributed  by  each 
parish,  township,  or  place,  as  the  proportionate  quota  or 
share  of  the  whole  sum  of  money  so  ascertained  as  afore- 
said, and  which  the  inhabitants  of  the  said  hundred  would 
have  been  liable  to  pay  in  case  this  act  had  not  been 
passed ;  and  also  to  appoint  a  day  on  or  before  which 
the  churchwardens  or  overseers  of  the  poor  of  any  of  such 
parish,  township,  or  place,  desirous  of  paying  the  full 
amount  of  such  proportionate  quota  or  share,  might  pay 
the  same  to  the  person  appointed  as  receiver  under  the 
said  act,  and  upon  payment  thereof  accordingly,  such 
parish,  township,  or  place  should  be  discharged  from  all 
future  payments  relating  to  the  integral  sum  whereof 
such  quota  or  share  should  have  been  so  paid,  and  from 
the  interest  thereof,  and  also  from  any  share  of  the  ex- 
penses of  obtaining  the  said  act,  or  relating  to  the  execu- 
tion thereof.'' 

And  by  sect.  9,  it  was  further  enacted,  "  That  if  the  in^ 
habitants  of  any  parish,  township,  or  place  within  the  said 

t2 
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Bteh.  of  Pieai,  hundred,  should  be  desirous  of  borrowing  the  money  to  be 
.  ^  ^  required  for  the  purposes  of  the  said  act,  upon  the  securities 
Walkbb  of  their  respective  parochial  rates  or  assessments,  it  should 
Shsrwin.  be  lawful  for  the  churchwardens  and  overseers  of  the  poor 
in  every  such  parish,  township,  or  place,  or,  if  there  were  no 
churchwardens,  then  for  the  overseers  of  the  poor  for  any 
such  parish,  township,  or  place,  (with  the  consent  of  the 
inhabitants  thereof  in  vestry  assembled),  to  raise  the  sum  or 
sums  of  money  required  as  the  quota  or  share  of  such  pa- 
rish, township,  or  place,  for  the  purposes  of  the  said  act,  by 
loan  to  be  repaid  within  seven  years  from  the  time  of  bor- 
rowing the  same,  in  equal  half-yearly  payments,  or  by  the 
sale  of  annuities  for  the  like  term  of  seven  years.  And 
the  churchwardens  and  overseers  of  the  poor  should,  and 
they  were  thereby  authorized,  by  instrument  in  the  form 
contained  in  the  schedule  annexed  to  the  said  act  marked 
C,  or  to  the  like  effect,  to  secure  the  money  to  be  so 
borrowed  upon  the  credit  of  the  respective  parochial  rates 
or  assessment  on  any  such  parish,  township,  or  place,  with 
the  repayment  of  the  principal  sum  which  should  have 
been  so  borrowed,  and  the  interest  thereof,  or  with  the 
payment  of  the  annuity  thereby  granted,  (as  the  case  might 
be),  and  such  securities  should  be  registered  with  the  derk 
of  the  peace  for  the  said  county,  (for  each  of  which  a  fee 
of  2«.  6d.  should  be  paid).  And  it  should  be  lawful  for 
each  and  every  person  who  should  be  entitled  to  the  mo- 
ney thereby  secured,  and  such  person  was  thereby  em- 
powered, by  indorsing  his  or  her  name  on  the  back  of  such 
security,  to  transfer  the  same,  and  his  or  her  right  to  the 
principal  money  and  interest  thereby  secured,  unto  any 
other  person  or  persons :  and  every  such  assignee  might, 
in  like  manner,  transfer  the  same  again,  and  so  toties 
quoties,  and  the  person  to  whom  such  security  or  any  as- 
signment thereof  should  be  made,  and  his  executors,  ad- 
ministrators, and  assigns,  should  be  creditors  upon  the 
said  rate  in  an  equal  degree  one  with  another,  and 
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should  not  have  any  preference  with  respect  to  the  pri-  Exch.  of  Pteast 
ority  of  any  money  so  advanced;  provided  nevertheless^  ^  *   ^ 

that  such  parish,  township,  or  place  should  not,  by  reason      Walkbr 
of  exercising  the  powers  aforesaid,  be  exempt  irom  the      Sherwim. 
payment  of  their  proportionate  quota  or  share  of  the  ex- 
penses of  obtaining  the  said  act,  or  relating  to  the  execu- 
tion thereof/^ 

At  the  general  quarter  sessions  of  the  peace  held  at 
Nottingham,  on  Saturday  the  18th  day  of  May,  1838, 
pursuant  to  public  notice,  the  justices  acting  in  and  for 
the  same  county  then  and  there  assembled,  in  exercise  and 
execution  of  the  several  powers  and  provisions  of  the  said 
act,  ascertained  and  fixed  the  amount  of  damages  and  costs 
of  suit,  recovered  by  the  said  Duke  of  Newcastle  against 
the  inhabitants  of  the  said  hundred  of  Broxtowe,  and  the 
costs,  charges,  and  expenses  incurred  by  them  or  on  their 
behalf,  and  duly  allowed  to  them,  in  consequence  of  the 
said  suit,  at  the  sum  of  23,830/.  3«.,  and  immediately 
after  ascertaining  the  amount  of  the  said  damages  and 
costs,  the  said  justices  duly  apportioned  the  same  amongst 
all  the  parishes,  townships,  and  places  within  the  said 
hundred,  according  to  the  then  existing  county  rate,  as 
specified  in  the  under-written  table,  being  the  ''Table 
of  Rates  charged  on  the  Hundred  of  Broxtowe,  for  the 
Payment  of  the  above-mentioned  Damages  and  Costs.'' 
[The  table  was  here  set  out,  containing  the  names  of 
thirty-five  parishes,  and  amongst  others  Radford — a  state- 
ment of  the  ''annual  value  for  county  rates''  of  each 
pansh — the  amount  of  the  rate — and  the  quota  of  each 
person.] 

The  hundred  of  Broxtowe  comprises  the  thirty-five  pa- 
rishes or  townships  mentioned  in  the  foregoing  table,  and 
the  sum  to  be  paid  or  contributed  by  each  parish,  town- 
ship, or  place,  as  the  proportionate  quota  or  share  of  the 
sum  so  ascertained  as  aforesaid,  varied  in  amount,  as  ap- 
pears by  the  above  table,  the  lowest  being  43/.  lis,  lid. 
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£sch.  of  PUoi,  and  the  highest  being  2988/.  6s. ;  all  the  sums  being  cal- 
'         culated  and  apportioned  according  to  the  amount  which 
the  said  thirty-five  parishes  were  respectively  at  that  time 
assessed  to  the  county  rate. 

The  said  justices^  after  having  so  ascertained  the  amount 
of  the  said  damages  and  costs^  and  made  their  apportion- 
ment of  the  several  proportionate  quotas  or  shares  thereof, 
as  hereinbefore  mentioned,  specified  and  declared  the  same 
by  their  sessions'  order,  and  by  public  notice  in  the  man- 
ner prescribed  by  the  said  act ;  and  they  directed  the  clerk 
of  the  peace  to  issue  notices  to  be  signed  by  him,  and  to 
be  delivered  to  the  overseers  of  the  poor  of  all  the  parishes, 
townships,  or  places  within  the  said  hundred,  specifying 
and  declaring  (as  set  forth  in  the  foregoing  table)  the  sum 
to  be  paid  or  contributed  by  each  parish,  township,  or  place, 
as  the  proportionate  quota  or  share  of  the  whole  sum  of 
money  so  ascertained  as  aforesaid. 

The  said  justices  at  the  said  adjourned  sessions  ap- 
pointed Friday,  the  31st  day  of  May  then  instant,  as  the 
day  on  or  before  which  the  overseers  of  the  poor  of  any  of 
the  said  thirty-five  parishes,  desirous  of  paying  the  fuU 
amount  of  their  several  specified  and  declared  proportion- 
ate quotas  or  shares,  might  pay  the  same  to  the  receiver 
appointed  under  the  said  act,  for  the  purpose  of  being 
exempted  firom  the  expenses  and  operation  thereof.  And 
the  said  justices  then  appointed  Mr.  Godfrey  (the  clerk 
of  the  peace  for  the  county  of  Nottingham)  the  receiver 
under  the  said  act. 

Pursuant  to  the  order  of  the  said  justices  at  the  said 
adjourned  sessions,  as  hereinbefore  mentioned,  the  clerk 
of  the  peace  issued  and  delivered  to  the  overseers  of  the 
poor  of  the  parish  of  Radford  a  notice  signed  by  him,  spe- 
cifying and  declaring  that  the  sum  to  be  paid  or  contri- 
buted by  that  parish,  as  their  proportionate  quota  or  share 
of  the  whole  damages  and  costs  so  ascertained  as  aforesaid, 
amounted  to  the  sum  of  1,092/.  Os.  Id, 
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Four  of  the  parishea  mentioned  in  the  foregoing  Ereh,  rf  pieat, 
table  (the  aggregate  of  their  respective  proportionate 
quotas  or  shares^  so  declared  as  aforesaid,  amounting  to 
1,675L  17s.  lOd,)  did,  on  or  before  the  said  31st  day  of 
May  then  instant,  pay  to  the  said  receiver  their  respective 
proportionate  quotas  or  shares  so  specified  and  declared 
as  aforesaid,  but  the  remaining  thirty-one  parishes  or 
townships,  including  the  parish  of  Radford,  did  not  pay 
theirs,  hence  leaving  a  sum  of  JE22,264  to  be  provided, 
and  which,  in  furtherance  of  the  provisions  of  the  said 
act,  was  borrowed  firom  the  Exchequer  Bill  Loan  Commis- 
sioners by  the  said  justices,  and  was  by  them  applied  for 
the  purposes  of  the  said  act.  And  in  consideration  thereof 
the  said  justices  in  open  court  mortgaged,  charged,  and 
assigned  all  and  every  the  rates  authorized  to  be  made, 
raised,  and  assessed  upon  all  the  parishes  within  the  said 
hundred  of  Broxtowe,  under  the  description  of  county  rates, 
(except  in  respect  of  the  four  parishes  before  mentioned  as 
having  paid  their  respective  proportionate  quotas  or  shares), 
to  secure  to  the  said  commissioners  an  annuity  or  sum  of 
dE3,600,  to  be  paid  and  payable  for  the  space  of  seven  years, 
by  half-yearly  pajrments  of  £1,800  each,  on  the  10th  of  Fe- 
bruary and  10th  of  August  in  each  year,  the  first  of  such 
half-yearly  payments  to  be  made  on  the  10th  of  February, 
1834,  and  the  last  of  such  half-yearly  payments  to  be  made 
on  the  10th  of  August,  1840. 

Thenceforth  the  said  parishes  in  the  hundred  of  Brox- 
towe (exclusive  of  the  said  four  parishes  which  had  paid 
their  quotas)  were  charged  half-yearly,  not  only  with  the 
payment  of  their  proportion  of  the  ordinary  and  usual 
county  rate  assessed  upon  the  rest  of  the  county,  but  also 
with  their  proportion  of  the  last  half-yearly  instalment 
payable  in  respect  of  the  said  annuity,  which  had  been 
made  payable  to  the  Exchequer  BiU  Loan  Commissioners, 
tor  and  in  consideration  of  the  integral  sum  borrowed  to 
discharge  the  amount  left  unpaid  by  the  thirty-one  pa- 
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Eteh,  ^  Pkai, 
1841. 

Dec.  2. 
By  a  k>€al  act» 


Walker  v,  J.  S.  Shebwin^  Esq.,  and  G.  Wragoe. 

X  HIS  was  an  action  of  trespass  for  breaking  and  enter- 
ramcfllrfi^oo  ^  ^^^  dwelling-house  of  the  plaintiff,  situate  in  the  pa- 
to  pay  the        ^sh  of  Radford  in  flie  county  of  Nottingham,  and  there 

amount  of  da-  *^  o  / 

maget  recover-  taking  his  goods  and  chattels,  until  the  plaintiff,  in  order 

dredofB.  for'  to  redeem  the  same,  was  obliged  to  pay  the  defendants 

iSLSbSV*'  1^1'-  ^-  ^^'      ^^  defendants  pleaded  not  guilty,  and 

Nottingham  igg^g  having  been  joined  thereon,  the  cause  came  on  to  be 

Castle  by  riot-  o  j  f 

era,  the  Jus-  tried  at  the  last  SummcT  Assizes  for  the  county  of  Notting- 

pei^^for  the  hnm,  when  a  verdict  was  found  for  the  plaintiff  for  181/. 

w  *r?cin'  ^.  ^**  ^^'  damages,  and  10*.  costs,  subject  to  the  opinion  of 

ered  to  bor-  the  Court  upou  the  following  case : — 

row  the  requir- 

ed  turn  by  The  plaintiff,  at  the  time  of  the  committing  of  the  al- 

mortgage,  or  a 
sale  of  annuities 

secured  on  the  proportion  of  the  county  rate  chargeable  on  the  inhabitants  of  the  hoodred 
of  B.  And  by  sect.  5,  the  justices  were  required  to  charge  the  proportion  of  the  county  rate  to 
be  raised  upon  the  inhabitants  of  the  hundred  (except  as  thereinafter  mentioned)  not  only  with 
the  interest  of  the  money  borrowed,  but  also  with  the  payment  of  such  further  sum  as  should 
insure  the  payment  of  the  sum  borrowed  within  seven  years,  or  with  the  payment  of  snch  an- 
nuities for  the  like  period,  as  should  be  agreed  to  be  paid  or  granted  in  respect  of  any  part  of 
the  money  so  borrowed ;  and  such  sums  should  be  assessed  and  recovered  on  the  hundred  in 
such  manner  as  comity  rates  are  directed  to  be  assessed  and  recovered ;  and  should  be  paid  and 
applied  under  the  direction  of  the  justices  in  discharge  of  the  interest,  and  so  many  of  the  prin- 
cipal sums  secured,  or  of  such  annuities,  as  such  money  would  extend  to  discharge  in  each  year, 
until  the  whole  of  the  money  should  be  paid.  The  8th  sect  provided  a  method  for  each  parish 
to  exempt  itself  from  the  operation  of  the  act,  by  paying  its  proportionate  quota  in  the  first  in- 
stance, and  for  that  purpose  directed  the  justices,  after  ascertaining  the  amount  of  the  sam  to 
be  borrowed,  to  specify  and  declare  the  sum  to  be  paid  or  contributed  by  each  parish  as  the  pro- 
portionate quota  or  share  of  the  whole  sum  so  ascertained  ;  and  also  to  appoint  a  day  on  or  be- 
fore which  the  churchwardens  or  overseers  of  the  poor  of  any  such  parish,  desirous  of  paying 
the  full  amount  of  its  proportionate  quota,  might  pay  the  same  to  the  person  appointed  as  re- 
ceiver under  the  act;  and  upon  payment  thereof,  such  parish  should  be  discharged  from  all 
fhture  payments  relating  to  the  integral  sum  whereof  such  quuta  should  have  been  so  paid,  and 
from  the  interest  thereof,  and  also  from  any  share  of  the  expenses,  &c.  And  the  9th  sect,  en- 
abled  the  churchwardens  and  overseers  in  every  such  parish,  to  raise  the  sum  required  as  the 
quota  of  such  parish,  by  loan  on  the  security  of  their  parochial  rates,  to  be  repaid  within  seven 
years. 

In  pursuance  of  the  8th  sect,  the  justices  fixed  the  quota  of  each  parish  in  the  hundred.  Four 
avidled  themselves  of  the  option  of  paying  their  quota.  The  parish  of  R.,  and  thirty  more,  did 
not ;  and  the  justices  raised  the  required  sum,  after  allowing  for  these  payments,  by  granting 
annuities  of  ;^S,600  per  annum  for  seven  years. 

Held,  that  the  eflTect  of  the  8th  and  9th  sections  was  to  exempt  from  the  operation  of  the  5th 
section  those  parishes  only  who  paid  their  ascertained  quota ;  that  the  annuities  granted  by  the 
justices  to  pay  the  remainder  were  to  be  secured  upon  the  portion  of  the  county  rate  raised  upon 
the  hundred  of  B.,  with  the  exception  of  those  parishes  which  had  paid ;  and  that  the  county 
rate,  with  those  exceptions,  was  liable  in  the  aggregate  to  the  incumbrance,  which  was  to  be  raised, 
in  addition  to  the  ordinary  county  rate,  by  order  of  the  justices,  in  the  same  way  in  all  respects 
as  the  other  county  rate  is  levied. 
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said  annuity,  as  the  said  sum  of  1,092/.  0*.  Id.  bore  to  the  -KxcA.  of  PUa*, 

.  1841. 

integral  or  aggregate  sum  so  required  and  borrowed  under  - 

the  said  act  as  aforesaid.  Walkkr 

At  the  Easter  Sessions,  1837,  the  justices  made  a  new  shsrwin. 
assessment  or  county  rate  on  all  the  rateable  property  in 
the  whole  county,  for  the  ordinary  and  usual  county  pur- 
poses, and  by  which  new  assessment  the  parish  of  Radford 
then  was  and  now  is  rated  and  assessed  to  the  county  rate 
at  jE13,3iO  instead  of  JE5,010,  the  amount  at  which  it  had 
been  assessed  to  the  county  rate  since  1833. 

The  table  of  rates  or  apportionment  made  by  the  jus- 
tices in  May  1833,  and  by  them  then  charged  upon  the 
hundred  of  Broxtowe,  for  the  payment  of  the  said  da- 
mages and  costs,  has  never  been  altered  by  the  justices,  nor 
havfthey  ever  made  any  .iteration  in  the  apportion;ent 
of  the  several  quotas  in  that  table  specified  and  declared  as 
the  sums  to  be  paid  or  contributed  by  the  several  parishes 
in  the  said  hundred  of  Broxtowe,  as  their  proportion 
respectively  of  the  ascertained  damages  and  costs. 

At  the  Midsummer  Sessions,  1837,  the  justices  again 
made  two  orders  as  theretofore — one  a  common  order  upon 
the  county  generally,  for  a  certain  number  of  farthing 
rates  for  the  ordinary  and  usual  county  purposes;  the 
other  a  special  order  upon  the  several  parishes  in  the  said 
hundred  of  Broxtowe  (the  said  four  parishes  excepted), 
for  payment  of  thirteen  farthing  rates  to  the  high  con- 
stable. 

Those  orders  were  made  for  the  purpose  of  raising  the 
half-yearly  instalments  of  the  said  annuity,  payable  in 
respect  of  the  money  borrowed  under  the  provisions  and 
for  the  purposes  of  the  said  act;  and  by  virtue  of  that  spe- 
cial order  the  high  constable  issued  and  delivered  his  war- 
rant, dated  the  29th  day  of  June,  1837,  directed  to  the 
churchwardens  and  overseers  of  the  poor  of  the  parish  of 
Radford,  requiring  them  to  raise  and  levy  out  of  the  money 
collected  for  the  relief  of  the  poor  of  that  parish  the  sum 
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Exeh.  of  Pkas,  of  180/.  4^.  9^d.,  and  the  parish  of  Badford  paid  that  sum 


1841. 


to  the  high  constable  under  protest,  denying  the  liability 
of  the  parish  to  pay,  and  the  legality  of  the  increased 
demand. 

After  the  Midsummer  Sessions,  1837,  and  at  each  sub- 
sequent Epiphany  and  Midsummer  Sessions,  the  justices 
made  two  orders  as  theretofore  for  collecting  of  rates — one 
a  common  order  on  the  county  generally  for  a  certain 
number  of  farthing  rates  for  the  ordinary  and  usual  pur- 
poses ;  the  other  a  special  order  upon  the  several  parishes 
in  the  hundred  of  Broxtowe  (the  said  four  parishes  ex- 
cepted) for  thirteen  farthing  rates. 

Those  special  orders  were  made  for  the  purpose  of  rais- 
ing the  half-yearly  instalments  of  the  said  annuity ;  and 
the  high  constable,  by  virtue  gf  such  special  orders,  issued 
and  delivered  to  the  overseers  of  the  poor  of  the  parish  of 
Badford  his  warrant,  requiring  them  to  raise,  levy,  and 
pay  to  him,  out  of  the  poor-rate  of  that  parish,  the  sum  of 
180/.  4^.  9^</.,  and  pursuant  to  such  warrant  the  parish 
paid  him  under  protest  four  several  sums  of  180/.  4a.  9^. 
each. 

At  the  Midsummer  Sessions,  1839,  the  justices  of  the 
peace  again  made  two  orders  as  theretofore— one  a  com- 
mon order  upon  the  county  generally,  for  a  certain  number 
of  farthing  rates  for  ordinary  and  usual  coimty  purposes ; 
the  other  a  special  order  upon  the  several  parishes  in  the 
said  hundred  of  Broxtowe  (the  said  four  parishes  excepted) 
for  pajrment  of  thirteen  farthing  rates  to  the  high  con- 
stable. 

That  special  order  was  made  for  the  purpose  of  raising 
the  half-yearly  instalments  of  the  said  annuity,  payable  in 
respect  of  the  money  borrowed  under  the  provisions  and 
for  the  purposes  of  the  said  act. 

Under  the  last-mentioned  special  order,  the  high  con- 
stable again  issued  and  delivered  his  warrant,  dated  the 
6th  day  of  July,  1839,  directed  to  the  overseers  of  the 
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Sxch,  of  Pieoi,  might  or  could  draw  inferences  from  the  same  feicts,  if 
^^^-       proved. 

The  questions  for  the  opinion  of  the  Court  are— 1st, 
Whether^  when  the  parish  of  Radford  had  paid  (or  there 
had  been  levied)  the  full  amount  of  the  said  proportionate 
quota  apportioned  on  them  as  aforesaid^  and  all  the  said 
costs^  charges^  and  expenses  of  obtaining  the  act  as  above- 
mentioned^  the  parish  was  liable^  under  the  circumstances 
stated,  to  pay  any  further  sum,  and  what. 

2nd,  Whether  the  assessments  and  rates  made  after 
Easter,  1837,  were  properly  made  and  levied  according  to 
the  new  assessment  or  county  rate  then  first  made,  or 
whether  they  ought  not  to  have  been  levied  according  to 
the  assessment  or  county  rate,  as  it  was  when  the  propor- 
tionate quotas  were  ^certained  in  1833. 

Srd,  Supposing  that  the  parish  of  Radford  was  liable  to 
pay  a  larger  sum  than  their  said  proportionate  quota,  costs, 
charges,  expenses,  and  expenses  of  obtaining  the  act, 
whether  the  further  sums  after  Easter,  1837,  ought  to  have 
been  raised  and  levied  according  to  the  new  county  rate  or 
assessment  then  first  made,  or  according  to  the  assessment 
or  county  rate,  as  it  was  when  the  proportionate  quotas 
were  ascertained  in  1833. 

The  case  was  argued  in  Michaelmas  Term,  by  WhUe^ 
hurst  for  the  plaintiff,  and  by  N,  R,  Clarke  for  the  defend- 
ants ;  but  as  it  entirely  turned  on  the  construction  of  the 
local  act,  it  has  been  thought  unnecessary  to  detail  the 
arguments  at  length. 

The  Court  took  time  to  consider,  and  now  the  judgment 
of  the  Court  was  delivered  by 

Parke,  B. — ^This  is  an  action  of  trespass,  brought  by  the 
plaintiff  as  overseer  of  the  parish  of  Radford,  against  the 
defendants,  one  a  magistrate  of  Nottinghamshire,  the  other 
the  high  constable  of  the  hundred  of  Broxtowe,  for  enter- 
ing the  plaintiff^s  house  and  seizing  his  goods,  and  com- 
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pelling  the  plaintifP  to  pay  JE180  and  upwards.    The  ques-  Exek.  of  PUat, 
tion  is,  whether  the  defendants  were  justified  in  what  they  '  ^ 

did  by  the  provisions  of  the  local  act,  which  passed  in  the       Walker 

Vm 

year  1835,  for  raising  the  sum  of  £21,000,  in  order  to  pay      Sherwin. 
the  Duke  of  Newcastle  the  amount  of  his  damages  reco- 
vered of  the  hundred  of  Broxtowe  for  the  partial  destruc- 
tion of  Nottingham  Castle  by  rioters. 

Upon  a  full  consideration  of  the  di£Ferent  clauses  of  this 
act,  the  impression  which  was  at  first  entertained  as  to  its 
meaning  is  removed,  and  we  are  all  now  of  opinion  that  the 
defendants  pursued  the  proper  course,  and  were  justified  in 
what  they  did,  and  the  reasons  which  have  induced  us  to 
come  to  that  conclusion  may  be  very  shortly  stated. 

The  act,  in  the  first  place,  empowers  the  justices  to 
borrow  the  required  sum  by  mortgage  of,  or  a  sale  of  an- 
nuities secured  on,  the  proportions  of  the  county  rate 
charged  upon  the  inhabitants  of  the  hundred  of  Broxtowe 
(with  the  exceptions  after  mentioned);  and  the  5th  section 
empowers  and  requires  the  justices  from  time  to  time  to 
charge  the  proportion  of  the  county  rate  to  be  raised  upon 
the  inhabitants  of  the  said  hundred  of  Broxtowe  (except  as 
thereinafter  mentioned),  not  only  with  the  interest  by 
half-yearly  payments  of  the  money  so  borrowed  by  way  of 
loan,  but  also  with  the  payments  of  such  further  sum  as 
shall  insure  the  payment  of  the  whole  of  the  sum  so  bor- 
rowed, within  seven  years  from  the  time  of  borrowing  the 
same,  in  equal  yearly  payments,  or  with  the  payment  of 
such  annuities  for  the  like  period  as  shall  be  agreed  to  be 
paid  or  granted  for  and  in  respect  of  any  part  of  the  mo- 
ney so  borrowed,  together  with  the  expenses  incident  to 
the  obtaining  and  passing  the  act,  and  of  executing  the 
same ;  and  such  sums  shall  be  assessed  and  recovered  on 
the  said  hundred  (except  as  thereinafter  mentioned)  in  such 
manner  as  county  rates  are  directed  to  be  assessed  and  re- 
covered imder  the  laws  in  force  for  that  purpose,  and  shall 
be  paid  and  applied,  under  the  direction  of  the  said  justices 
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Sxdk.  of  PUat,  of  the  peace^  in  discharge  of  the  interest,  and  of  so  many 

1A41  *.  o  ¥ 

of  the  principal  sums  on  the  said  securities,  or  of  such 
annuities,  as  such  money  will  extend  to  discharge  in  each 
year,  until  the  whole  of  the  money  for  which  such  securi- 
ties shall  be  made,  and  the  interest  thereof,  shall  be  fully 
paid  and  discharged. 

This  is  the  only  section  which  directs  the  mode  of  levy- 
ing the  sum  charged  on  the  hundred ;  and  that  mode  is 
simply  by  adding  the  sum  to  the  proiK)rtion  of  the  county 
rate  to  be  raised  on  that  hundred. 

The  8th  section  provides  a  method  for  each  parish  to 
exempt  itself  firom  the  operation  of  the  act,  by  paying  its 
proportionate  quota  in  the  first  instance,  and  for  that  pur- 
pose directs  that  the  justices  shall,  after  ascertaining  the 
amount  of  the  sums  authorized  to  be  borrowed  under  the 
provisions  of  the  act,  specify  and  declare  by  public  adver- 
tisement, or  by  notice  signed  by  the  derk  of  the  peace,  and 
delivered  to  the  churchwardens  or  overseers  of  the  poor,  or 
the  person  or  persons  authorized  to  collect  the  county  rates 
of  each  parish,  township,  or  place  within  the  said  hundred, 
the  sum  to  be  paid  or  contributed  by  each  parish,  town- 
ship, or  place,  as  the  proportionate  quota  or  share  of  the 
whole  sum  of  money  so  ascertained  as  aforesaid,  and  whidi 
the  inhabitants  of  the  said  hundred  would  have  been  liable 
to  pay  in  case  the  act  had  not  been  passed,  and  also  to 
appoint  a  day  on  or  before  which  the  churchwardens  or 
overseers  of  the  poor  of  any  such  parish,  township,  or 
place  desirous  of  paying  the  full  amount  of  such  propor- 
tionate quota,  or  share,  may  pay  the  same  to  the  person 
appointed  as  receiver  under  the  act,  and  upon  payment 
thereof  accordingly,  such  parish,  township,  or  place,  shall 
be  discharged  from  all  future  payments  relating  to  the 
integral  sum  whereof  such  quota  or  share  shall  have  been 
so  paid,  and  from  the  interest  thereof,  and  also  from  any 
share  of  the  expenses  of  obtaining  the  act,  or  relating  to 
the  execution  thereof. 
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The  9th  section  enables  the  chnrchwardens  and  o?erseers  Ejcek,  of  PUas, 
of  the  poor  in  every  such  parish^  township^  or  place^  to  raise 
the  sum  or  sums  of  money  required  as  the  quota  or  share 
of  such  parish^  &;c.^  for  the  purposes  of  the  act^  by  loan  on 
the  security  of  their  parochial  rates,  to  be  repaid  within ' 
seven  years.  In  pursuance  of  the  8th  sect.,  the  justices 
fixed  the  quota  of  each  of  the  thirty-five  parishes  in  the 
hundred.  Four  availed  themselves  of  the  option  of  paying 
their  quota.  The  parish  of  Badford,  and  thirty  more,  did 
not ;  and  the  justices  raised  the  required  sum,  after  allow- 
ing for  these  payments,  by  granting  annuities  of  £3,600 
per  annum  for  seven  years.  The  question  then  is,  how 
that  annual  sum  is  to  be  raised. 

We  think  that  the  effect  of  the  8th  and  9th  sects,  is 
only  to  exempt  those  parishes  who  pay  their  ascertained 
quotas  pursuant  to  those  sections  firom  the  operation  of 
the  fifth  clause;  all  the  other  parishes,  who  do  not  pay,  are 
liable  to  it,  and  remain  a  part  of  the  hundred  for  the  pur- 
pose of  being  charged  under  that  clause  with  the  residue, 
not  satisfied  by  the  quotas  so  paid.  The  annuities,  there- 
fore, granted  by  the  justices  to  pay  the  remainder,  are  to 
be  secured  upon  the  portion  of  the  county  rate  raised 
upon  the  hundred  of  Broxtowe,  with  the  exception  of 
those  parishes  which  have  paid.  The  county  rate  on  the 
hundred,  with  those  exceptions,  is  liable  in  the  aggregate 
to  the  incumbrance,  which  is  to  be  raised  in  addition  to  the 
ordinary  county  rate  by  order  of  the  justices,  in  like  man- 
ner in  all  respects  as  the  other  county  rate  is  to  be  levied. 
There  is  no  power  in  the  act  to  make  the  orders  on  each 
parish  separately  in  the  ascertained  proportions,  and  no 
authority  to  the  high  constable  to  make  any  distinction 
between  the  levying  of  this  or  the  general  county  rate. 
This  is  the  course  which  the  magistrates  have  pursued, 
and,  we  think,  rightiy  pursued.  That  the  parish  of  Bad- 
ford  has  eventually  had  more  to  pay  than  it  would  have 
paid,  if  it  had  availed  itself  of  the  option  given  by  the 
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Exeh,  of  Pleat,  8th  or  9th  scct.,  is  a  matter  of  accident.    It  might  have 

'  ^     had  less,  if  it  had  happened  that  the  wealth  of  the  parish 

Walkbr      had  been  found  on  the  new  valuation  in  1837  to  have 

9, 

Sherwin.      decreased  in  proportion  to  the  rest  of  the  hundred. 

Judgment  for  the  defendants. 


Dee.  3.  KiRK  V.  JoHN  Blurton  and  Charles  Habershon. 

A  partner  haa     AsSUMPSIT.— The  declaration  stated,  that  the  defend- 

no  implied  au-  ' 

thonty  by  lavr  dauts,  by  and  under  the  name,  style,  and  firm  of  John  Bhar^ 

partners  by  his  ton  8f  Co.,  on  the  12th  March,  1841,  made  their  bill  of  ex- 

bm  ofcKhang^^  chaugo  in  writing,  and  directed  the  same  to  Messrs.  Smith, 

except  by  an  Payne,  &  Smith,  and  thereby  required  them  to  pay  to  the 

acceptance  in*''  '  ^        ^  t.^^ 

the  true  style  of  order  of  the  defendants  £bO,  two  months  after  date,  which 

shtpf '^  "^'^'       period  had  then  elapsed;  and  the  defendants  then  indorsed 

Therefore,      ^j^g  ^^^  ^^  ^^  William  Unwiu,  who  indorsed  it  to  Andrew 

where  a  firm  ' 

consisted  of  J.  Duncan,  who  indorsed  it  to  the  plainti£P.  Breach,  in  non- 
partnership  payment  by  Messrs.  Smith,  Payne,  &  Smith,  of  which 
name  benag^^      *^6  defendant  had  due  notice. 

'"^  ^'  ^:.jf"  The  defendant  Habershon  allowed  judgment  to  go  by 
in  the  name  of  default.  The  defendant  Blurton  pleaded  four  pleas :  1st, 
it  was  held  that  that  he  did  not  make  the  bill;  2ndly,  that  he  did  not  in- 
bou^d'rtiereby.  ^^^80  it ;  Srdly,  that  Blurton  and  Habershon  were  partners 

as  printers,  and  that  Habershon  made  and  indorsed  the 
bill  in  fraud  of  his  partner,  for  purposes  not  connected  with 
the  partnership,  and  that  the  bill  was  indorsed  by  him  to 
Unwin,  by  Unwin  to  Duncan,  and  by  Duncan  to  the 
plaintiff,  with  notice  of  the  fraud ;  4thly,  that  the  bill  was 
so  made  in  fraud  of  Blurton,  and  that  the  same  was  in- 
dorsed respectively  by  the  indorsers  thereof,  without  value 
or  consideration.  On  these  pleas  issues  were  taken  and 
joined. 

At  the  trial  before  Lord  Denman,  C.  J.,  at  the  last  Sum- 
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mcr  Assizes  for  the  county  of  York,  the  bill  was  produced  Exek.  of  pieat, 
in  evidence^  and  was  as  follows : —  ^ 


''  Sheffield,  March  12th,  1841. 
"  Two  months  after  date  pay  to  our  order  £50,  for  va- 
lue received.  John  Blurton  &  Co. 
''  At  Messrs.  Smith,  Payne,  &  Smith's, 
Bankers,  London/' 

Indorsed — ''  John  Blurton  &  Co.,  Wm.  Unwin,  Andrew 
Duncan.'' 

The  bill  was  drawn  and  indorsed  by  the  defendant  Ha- 
bershon. 

It  appeared  that  the  defendants  carried  on  business  as 
printers  at  Sheffield,  under  the  name  of  '^  John  Blurton,*' 
that  being  the  name  over  the  door.  A  witness  was  called, 
who  stated  that  the  firm  had  been  in  the  habit  of  drawing 
biUs,  and  that  he  had  seen  them,  but  he  could  not  take 
upon  himself  to  say  whether  they  were  in  the  name  of 
"  John  Blurton,"  or  of  "  John  Blurton  &  Co." 

Cresswell,  for  the  defendant  Blurton,  objected,  that  Ha- 
bershon  had  no  authority  from  Blurton  to  draw  bills,  ex- 
cept that  which  the  law  implied,  namely,  to  do  so  in  the 
partnership  name,  which  was  ''John  Blurton"  only;  and 
therefore  that  this  bill  being  drawn  in  the  name  of  "  John 
Blurton  &  Co.,"  the  defendant  Blurton  was  not  liable. 
The  learned  Judge,  however,  was  of  opinion  that  there 
was  prim&  facie  evidence  of  authority  in  either  partner  to 
draw  bills  in  the  name  of "  John  Blurton  &  Co.,"  and 
overruled  the  objection.  The  case  then  proceeded  upon 
the  question  of  fraud ;  but  the  jury  were  of  opinion  that  no 
fraud  was  shewn,  and  they  thereupon  found  a  verdict  for 
the  plaintiff,  leave  being  reserved  to  the  defendant  Blurton 
to  move  to  enter  a  verdict  for  him  on  the  first  and  second 
issues. 

VOL.  IX.  u  M.  w. 


Kirk 

9. 

Blurton. 
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Bxeh.  rf  pum,      Cresswell,  in  Michaelmas  Term,  obtained  a  rule  accord- 
ingly, against  which 

Dundas  and  Pashley  now  shewed  cause. — The  persons 
composing  the  firm  are  Blurton  and  Habershon,  and  the  bill 
is  drawn  in  the  name  of  '^Blurton  &  Co./'  which  is  sufSdent 
to  charge  both.  Habershon  was  a  partner,  as  was  proved, 
in  the  habit  of  drawing  bills,  and  he  had,  therefore,  autho- 
rity to  draw  in  the  name  of  himself  and  his  partner  under 
the  name  of  '' Blurton  &  Co/'  In  Faiih  y.  Richmand{a),  it 
was  held  that,  where  a  partner  accustomed  to  issue  notes 
on  behalf  of  the  firm  indorses  a  particular  note  in  a  name 
differing  from  that  of  the  partnership,  and  not  previously 
used  by  the  firm,  which  note  is  objected  to  on  that  ac- 
count, in  an  action  brought  upon  it  by  the  indorsee,  the 
proper  question  for  the  jury  is,  whether  the  name  used, 
though  inaccurate,  substantially  described  the  firm,  or 
whether  it  so  far  varied  that  the  indorser  must  be  taken 
to  have  issued  the  note  on  his  own  account,  and  not  in  the 
exercise  of  his  general  authority  as  partner.  Here  the 
name  used  did  substantially  describe  the  firm,  ffilliamson 
V.  Johnson  {b)  is  in  point.  There  the  declaration  stated 
that  a  bill  of  exchange  was  indorsed  by  certain  persons 
trading  imder  the  firm  of  H.  &  F.,  by  procuration  of  J.  D., 
and  it  was  held  that  this  allegation  was  supported  by  evi- 
dence of  J.  D.'s  handwriting,  and  that  he,  being  the  ma- 
naging partner  in  a  firm  which  carried  on  all  its  business 
of  buying  and  selling  under  the  designation  of  H.  &  F., 
was  in  the  habit  of  indorsing  bills  in  that  manner,  although 
there  was  no  such  person  as  F.  in  the  firm,  and  no  direct 
proof  that  the  other  members  of  it  were  privy  to  those 
transactions.  And  Holroyd,  J.,  there  intimates  his  opinion, 
that  evidence  of  J.  D.'s  handwriting  aione^  as  betweeik 
third  persons,  would  have  been  sufficient  without  proof  oC 

(a)  U  Ad.  &  EU.  33 ;  3  P.  &  D.  187.  (6)  1  B.  &  Cr.  146. 
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any  usage  on  his  part  to  indorse  bills  in  the  manner  stated.  Bxek.  of  PUat, 

1841 
[Alderson,  B. — ^The  learned  Judge  says^  as  between  third 

persons;  here  you  seek  to  bind  the  party  himself.]  In 
Mason  v.  Rufnsey{a),  the  bill  was  drawn  upon  "  Messrs. 
Bumsey  &  Co./'  and  T.  Eumsey,  jun.,  wrote  on  it — "  Ac- 
cepted^ T.  Bumsey^  sen.''  Lord  EUenborough  ruled  at  Nisi 
Prius  that  both  the  partners  were  bound  by  this  accept- 
ance^ and  that  ruling  was  confirmed  by  the  Court  on  mo- 
tion for  a  new  trial.  So,  in  Lord  Galway  v.  Matthew  {b) 
the  principle  was  distinctly  laid  down,  that  the  signature 
of  a  bill  by  one  of  several  partners  (presuming  his  autho- 
rity) bound  the  whole  firm.  Drake  v.  Elwyn{c)  is  pre- 
cisely in  point.  There  the  defendant  Elwyn  and  P.  &  S. 
Wittaker  were  sued  as  partners,  makers  of  a  note.  El- 
wyn signed  the  note  "  Elwyn  &  Co."  A  partnership  was 
proved,  but  not  that  the  defendants  traded  under  the  name 
of  Elwyn  &  Co.  The  Supreme  Court  held,  that  as  such  a 
signature  imported  a  co-partnership,  and  a  co-partnership 
did  exist  at  the  time  between  Elwyn  and  the  other  defend- 
ants, it  was  to  be  presumed  that  such  was  the  name  of  the 
firm,  and  it  was  sufficient  to  cast  upon  the  defendants  the 
burden  of  proving  what  was  the  name  of  the  firm,  if  a 
di£Perent  name  existed.  In  Story  on  Agency,  100,  n.,  the 
general  principle  is  stated,  that ''  each  partner  is  held  out 
to  the  public  as  the  general  agent  of  the  partnership ;  and 
consequently  his  acts  will  bind  it,  notwithstanding  he  may 
have  violated  his  private  instructions,  or  the  express  terms 
of  the  secret  articles  of  partnership." — ^They  also  cited  Siff-^ 
hin  V.  Walker  {d)^  and  Dickinson  v.  Valpy{e). 

Cresswell,  contra. — ^None  of  the  cases  cited  on  the  other 
side  touches  the  principle  upon  which  this  rule  was  ob- 
tained.   It  is  obvious  that  no  man  can  be  bound  by  the 

(a)  1  Camp.  384.  (d)  2  Camp.  308. 

{b)  10  East,  264.  (e)  10  B.  &  Cr.  128;  5  Man.  & 

(c)  1  Cain.  American  Rep.  184.      R.  126. 

u2 
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Exek.  tf  PiMf,  acceptance  or  indorsement  of  a  bill  of  exchange^  unless  it 

1841  •  • 

were  written  by  himself  or  some  other  authorised  by  him. 
K  an  agent  accept  a  bill  for  his  principal^  he  must  pursue 
his  authority  correctly.  In  the  case  of  a  partnerships 
which  is  only  a  form  of  principal  and  agent^  each  partner 
has  an  implied  authority  to  bind  the  partnership  firm  by 
his  signature  to  a  bill^  if  it  be  necessary  or  incident  to  the 
dealings  of  the  partnership  to  accept  bills.  But  there  is 
no  implied  authority  to  any  partner  so  to  bind  the  firm  by 
his  acceptance  of  a  bill^  except  m  the  true  style  of  the  pari^ 
nership.  Then  is  there  anything  in  the  cases  cited  to  shew 
that  ''John  Blurton''  and  <'  John  Blurton  &  Co.'^  here 
mean  the  same  thing  ?  The  former  was  the  true  style  of 
the  partnership,  and  in  that  alone  had  Habershon  autho- 
rity to  sign,  so  as  to  bind  his  partner.  Faiih  r.  Biekmtmd, 
if  properly  examined,  will  be  found  to  be  an  authcNrity  in 
&TOur  of  the  defendant.  [He  was  then  stopped  by  the 
Court.] 

AxDKRSON,  B. — ^The  Court  do  not  entertain  any  doubt 
as  to  the  principle  of  law  applicable  to  this  case.  One 
partner  can  bind  his  co-partners  only  to  the  ext^it  of  tlie 
authority  which  is  given  to  the  partners  generally,  to  enft- 
ble  them  to  carry  on  the  partnership  business  together. 
The  true  principle  is  that  which  has  been  stated  by  Afr. 
Cres$9PeU,  that,  in  the  case  of  a  partnership,  the  authority 
which  each  partner  has  is  an  authority  giyen  by  law  to  do 
sudi  things  as  are  necessary  for  carrying  on  the  partneraliip. 
K  bills  are  necessary,  then  they  have  a  power  to  aoo^ 
bills,  and  so  to  bind  each  other.  If  there  is  an  expres 
contract  amongst  themselyes  different  from  that  which  the 
law  implies,  that  express  contract  must  preraiL  What 
authority  is  there  in  a  case  like  the  present?  An  ma&o* 
rity  to  bind  the  firm  in  the  name  of  the  partnerMp,  and  in 
that  only.  In  those  cases  where  the  question  has 
left  to  the  jury,  it  has  been  whether  substantially 
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was  any  difference  between  the  signature  and  the  name  of  Ejcek.  qf  pum, 
the  partnership.  For  instance^  if  the  signature  were  Coal 
&  Co.,  and  the  true  designation  of  the  partnership  were 
Cole  &  Co.,  it  would  no  doubt  be  for  the  jury  to  say  whe- 
ther it  was  in  substance  the  same.  Upon  the  whole,  I  am 
of  opinion  that  Habershon  had  no  authority  to  bind  Blur- 
ton,  except  in  the  partnership  name,  which,  upon  the  evi- 
dence, appears  to  have  been  "John  Blurton''  only;  and 
therefore  the  verdict  on  the  first  and  second  issues  must  be 
entered  for  the  defendant. 

OuRNEY,  B. — I  quite  agree,  and  I  do  not  see  that  there 
is  any  hardship  on  the  plaintiff:  he  should  have  inquired 
before  he  took  the  bill. 

RoLFE,  B. — The  question  would  probably  never  have 
arisen,  if  the  difference  between  the  two  names  had  not 
happened  to  be  a  little  less  here  than  in  some  other  cases. 
I  think  it  would  not  be  right  to  enter  into  the  extent  of 
the  difference :  it  is  better  to  adhere  to  the  rule,  that  the 
partnership  name  shall  in  these  cases  be  used.  The  law 
seems  to  be  perfectly  reasonable ;  it  implies  no  authority 
to  bind  the  partnership  in  any  other  name  than  that  held 
out  to  the  world  as  the  name  of  the  firm.  The  signature, 
therefore,  of  ''John  Blurton  &  Co.''  did  not  operate  to 
bind  the  defendant  Blurton. 

Alderson,  B.,  added,  that  in  coming  to  this  conclu- 
sion, the  Court  did  not  mean  at  all  to  cast  any  doubt  on 
the  authority  of  the  American  case  cited  from  Caines's 
B.eports. 

Rule  absolute. 
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jr^^^  12.  COOZE  V.  NeUMEGEN, 

Where  the  date  X  HIS  was  a  rule  calling  on  the  plaintiff  to  shew  cause 

of  the  writ  of  ,,.                   ./•.! 

summons,  and  why  the  issue^  WTit  of  tnal^  verdict^  and  all  suhsequent 

the  writ'ltseif  Proceedings,  should  not  he  set  aside  for  irregularity,  with 

were  omitted  in  costs.   It  appeared  that  the  issue  was  delivered  on  the  5th 

the  issue,  but  *"  *" 

the  writ  of  trial  of  November  last,  and  commenced  as  follows : — "  Lon« 

these  particu-  cioi^i  to  wit :  W.  J.  Coozc,  the  plaintiff  in  this  suit,  by  F. 

defendam'^llt  ^*  ^'  ^^  attomcy,  complains  of  L.  Neiimegen,  the  defend- 

the  trial,  pro-  ant  in  this  suit,  who  has  been  summoned  to  answer  the 

tested  against  ,../«.                   .•            i»ii 

the  irregularity,  plaintiff  in  an  action  of  debt;  for  that  whereas  the  de- 
take  «[5*parUn  fendant  heretofore,''  &c.  No  part  of  the  issue  made  any 
the  proceed-  mention   of  the  date  of  the  writ  of  summons,  nor  was 

ings ;  a  rule  af-  ' 

terwards  ob-  there  any  recital  that  the  defendant  had  been  summoned 

aside  the  issue  ''  by  virtue  of  a  Writ  of  summons,''  as  required  by  the  forms 

5u2n"e!^d-  given  in  the  rules  of  Hilary  Term,  4  Will.  4,  Nos,  1  and  4. 

ings  was  dis- 
charged with  costs,  on  the  ground  that  the  defendant  ought  to  have  returned  the  issue  when 
delivered,  or  applied  before  the  trial  to  set  it  aside. 


HILARY  TERM^  6  VICT.  291 

The  cause  came  on  for  trial  before  the  Secondary  of  London^  Bxeh.  q/"  pum, 
on  the  16th  of  November,  when  the  defendant's  attorney  '   ^ 

attended,  but  protested  against  the  proceedings  on  the        Coose 
ground  of  this  irregularity,  and  took  no  part  in  the  trial.     i,.„:^^n. 
The  writ  of  trial  was  perfectly  correct  in  the  recital  and  date 
of  the  writ  of  summons.    A  verdict  having  been  found  for 
the  plaintiff,  the  present  rule  was  obtained  on  the  17th  of 
November;  against  which 

Lush  shewed  cause. — ^The  defendant  ought,  on  discover- 
ing the  error  in  the  issue,  to  have  returned  it  within  four 
days ;  and  it  was  too  late  to  make  the  objection,  after  the 
cause  was  tried. — He  was  then  stopped  by  the  Court,  who 
called  upon 

Petersdorff  to  support  the  rule. — The  objection  is,  that 
the  writ  of  trial  varies  from  the  issue,  and  that  it  intro- 
duces matters  which  are  not  to  be  found  in  the  issue.  The 
case  of  Lycett  v.  Tenant  (a)  is  precisely  in  point.  There  the 
date  of  the  writ  of  summons,  not  being  inserted  in  the 
issue  delivered  to  the  defendant,  was  inserted  by  the  plain- 
tiff in  the  writ  of  trial,  and  this  was  held  to  be  an  irregu- 
larity for  which  the  writ  of  trial  might  be  set  aside,  not- 
withstanding the  defendant  had  appeared  under  protest  at 
the  trial.  In  Worthington  v.  Wigley  (ft),  the  omission  to 
transcribe  into  the  issue  delivered  the  dates  of  the  plead- 
ings, was  held  to  constitute  a  variance,  of  which  the  de- 
fendant was  entitled  to  avail  himself  after  trial  and  the 
roll  being  made  up,  although  the  dates  appeared  on  the 
roll.  There  Tindal,  C.  J.,  says — "  The  omission  to  state 
the  true  date  would  clearly  be  such  an  irregularity,  that,  if 
it  occurred  in  the  record  itself,  it  might  be  complained 

of  at  any  time The  objection  is  one  certainly  of  a 

very  captious  nature ;  but  still  one  that  the  party  had  an 
undoubted  right  to  insist  upon.^ 


}f 


(a)  4Bing.N.C.168;  5Scott,479.         (6)  3Scott,655;  5 Dowl. P. C. 209. 
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Ex<A.  rf  PUat,      Lord  Abinger^  C.  B. — I  think  this  rule  ought  to  be  dis- 

^    ^      ^     charged.    If  the  writ  of  trial  had  strictly  followed  the 

CoozB        issue^  the  defendant  would  no  doubt  have  applied  to  set  it 

Keumeosm.    aside^  on  the  ground  it  was  not  in  accordance  with  the 

form  prescribed  by  the  rule  of  Court.    The  defendant 

must  have  known  of  the  defect  in  the  issue  when  it  was 

delivered^  and  he  ought  then  to  have  applied  to  set  it  aside; 

but  instead  of  objecting  to  it^  he  allows  the  plaintiff  to  go 

on^  and  makes  the  proceedings  a  vehicle  for  incurring 

costs^  which  may  have  to  be  paid  by  his  own  client. 

Alderson^  B. — I  think  the  decision  of  this  Court  in 
Farwig  v.  Cockerton  {a)  was  right.  If  a  defendant  wishes 
to  take  advantage  of  an  irregularity  in  the  proceedings^  he 
should  not  appear  at  all  at  the  trials  but  should  allow  the 
plaintiff  to  go  on  at  his  peril.  Here  a  considerable  time 
elapsed  between  the  delivery  of  the  issue  and  the  trials  and 
no  application  was  made  to  set  the  former  aside.  This 
case  must  be  governed  by  the  rule^  which  prescribes  that 
no  advantage  shall  be  taken  of  an  irregularity  after  the 
party  has  taken  a  fresh  step. 

GuRNEY,  B.,  concurred. 

The  Court  were  disposed  to  discharge  the  rule  without 
costs^  on  the  ground  that  the  plaintiff  had  acted  on  the 
authority  of  a  decided  case;  but  Liuh  having  referred  the 
Court  to  the  more  recent  decision  in  Carrey  v.  Bowker  {b), 
they  said  the  rule  must  be  discharged  with  costs. 

Rule  discharged^  with  costs. 
(a)  3  M.  &  W.  169.  (6)  D  Dowl.  P.  C.  523. 
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Etch,  of  Pleat, 
1842. 

Dunn  v.  Wabltsbs.  ,     ,„ 

Jan.  12. 

iVsSUMPSIT.     The  declaration  stated  an  agreement  by  in  a  rule  nisi 
the  plaintiff  to  build  a  house  for  the  defendant^  and  that  j^'awwd^an*  * 
the  defendant  should  supply  him  with  timber,  slates,  and  objection  "that 

'^^  ^  ^  '  '  the  arbitrator 

all  other  materials  for  the  completion  of  the  house;  and  has  not  a  warded 
alleged  as  a  breach  the  non-supply  of  timber  only*  difference  sub- 

The  defendant  pleaded,  first,  nonassumpsit;  secondly,  that  "*"„ffic?entiy " 
he  did  supply  the  plaintiff  with  timber;  thirdly,  payment  •pecific 

A  declaration 

of  part  of  the  sum  claimed,  on  which  issues  were  joined,  on  an  agree- 
At  the  trial  the  cause  was  referred  to  an  arbitrator,  with  "mber^and*^  ^ 
power  "to  settle  the  cause  and  all  matters  in  difference  *'^ntifff''\h 
between  the  parties,^'  and  to  determine  what  should  be  building  of  a 
done  by  the  parties  respecting  the  matters  in  dispute,  as  a  breach  the 
The  arbitrator  made  his  award  in  these  terms : — "  I,  the  Jibber  onw.**^ 
said  arbitrator,  having  heard  and  weighed  the  evidence  The  defendant 

'  °  ^  pleaded— Ist, 

produced  by  both  parties  touching  the  matters  in  difference,  non  assumpsit; 
do  make  and  publish  this  my  award  in  writing  of  and  con-  mppiy  umber; 
ceming  the  premises,  in  maimer  following ;  that  is  to  say,  ment^^^" 
I  award  and  adjudge  that  a  verdict  shall  be  entered  for  c*»»«c  and  all 

.  •    •      J    -I         matters  in  dif- 

the  plaintiff  upon  so  much  of  the  first  issue  joined  be-  ferencewerere- 
tween  the  parties  in  the  said  cause,  as  relates  to  the  agree-  artitraior,  by  * 
ment  alleged  in  the  first  count  of  the  declaration,  and  for  *»"  a^wrd,  after 

D  '  reciting  that  he 

the  defendant  upon  the  residue  of  that  issue ;  and  that  had  heard  the 

evidence  pro- 

a  verdict  shall  be  entered  for  the  defendant  upon  the  se-  duced  "  touch- 
cond  issue,  namely,  that  he  did  supply  the  necessary  tim-  jn^diffferwicc*" 
ber  according  to  the  terms  of  the  said  agreement;  and  «tatedthathe 

~  ^        ^  ^  made  his  award 

for  the  plaintiff  upon  the  third  issue.'^  "  of  and  con- 

A  rule  nisi  had  been  obtained  for  setting  aside   the  mises/' and*'*" 

award,  on  two  grounds ;— first,  that  the  arbitrator  "  had  I^S'.^IJe^^ti 

not  awarded  on  a  matter  in  difference  submitted  to  him;"  <>»  each  of  the 

issues  in  the 

secondly,  that  the  award  was  not  final.  It  was  stated  in  the  action  .^HeU, 
affidavits  in  support  of  the  rule,  that  evidence  was  given  ^„  sufficient, 

although  it  ap- 
peared that 
there  was  a  matter  in  difference  submitted  to  the  arbitrator  as  to  the  non-supply  oftlaitt. 


294  CASES   IN   THE    EXCHEQUER^ 

Exeh.  tf  PUatt  before  the  arbitrator  of  the  plaintiff's  having  been  pre- 

^   ^842,  ^     vented  from  completing  his  contract  by  the  neglect  of 

Dunn        the  defendant  to  supply  him  with  sufficient  slates.    An 

WARLTBR8.     affidavit  was  thereupon  made  by  the  arbitrator^  in  which  he 

stated  that  he  had  taken  into  his  consideration  the  alleged 

breach  of  agreement  as  to  the  slates* 

W.  J.  Alexander  shewed  cause  against  the  rule. — ^In  the 
first  place,  the  rule  nisi  does  not  disclose,  with  certainty 
sufficient  to  satisfy  the  rule  of  Court  on  this  subject,  the 
matter  in  difference  which  it  is  alleged  has  not  been  adju- 
dicated on  by  the  arbitrator.  Statements  of  objections  in 
the  rule  nisi  ought  to  be  more  specific  than  this :  Boodle 
V.  Davies  (a).  In  that  case,  and  also  in  Gray  v.  Leaf{b)f 
it  was  held  not  to  be  sufficient  to  state  in  the  rule,  **  that 
the  arbitrator  had  exceeded  his  authority .''  This  is  a  ge- 
neral statement  of  a  similar  kind.  [Alderson,  B. — ^The 
object  of  the  rule  is,  that  the  parties  may  not  wander 
about  in  search  of  the  defect  relied  upon  by  their  oppo- 
nents. In  Boodle  v.  Davies^  the  statement  was  very  vague 
indeed,  because  there  is  a  multitude  of  ways  in  which 
an  arbitrator  may  exceed  his  authority ;  but  here  the  affi- 
davits direct  the  attention  immediately  to  that  matter  in 
difference  which  it  is  alleged  by  the  rule  has  not  been 
awarded  upon.] 

Secondly,  the  award  is  sufficient.  The  objection  to  it 
is  that  the  arbitrator  has  not  adjudicated  in  specific  terms 
with  respect  to  the  complaint  as  to  the  slates.  They  are 
not  included  in  the  breach  laid  in  the  declaration,  but 
they  were  in  fact,  as  the  arbitrator  himself  states,  taken 
into  consideration  by  him.  And  the  award  recites  that 
the  arbitrator  had  heard  and  weighed  the  evidence  '^  touch- 
ing the  matters  in  difference,'^  and  professes  to  be  made 
'*  of  and  concerning  the  premises."       Gray  v.  Gtcai- 

(d)  3  Ad.  &  £11.  208 ;  4  Nev.  &  M.  788.  {b)  8  Dowl.  P.  C.  654. 
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wg)  (a)  18  in  point.    There  a  verdict  was  foand  for  the  JE«?a.  of  PUat, 
plaintiff  in  an  action  of  tort,  subject  to  a  reference  of  all  ^ 

matters  in  difference.  The  defendant  claimed  before  the  i>"nn 
arbitrator  a  sum  of  money  due  to  him  on  the  balance  of  Warltcrs. 
an  account^  which  was  admitted  by  the  plaintiff  to  be  due. 
The  awards  after  stating  that  it  was  made  of  and  con- 
eeming  the  premises,  merely  directed  a  verdict  to  be  en- 
tered for  the  plaintiff  with  damages.  It  was  objected  that 
this  was  an  adjudication  only  on  the  subject-matter  of  the 
action,  but  the  Court  held  the  award  sufScient.  Piatt  v. 
HaU  {b)y  Brown  and  Croydon  Canal  Company  {c),  and  AUenby 
T.  Proudlock  {d),  are  also  authorities  in  support  of  this 
award.  The  Court  will  not  encourage  technical  objections 
of  this  kind  to  awards,  the  object  of  which  is  to  put  an 
end  to  litigation* 

Erie  and  Gray,  contra. — ^This  award  is  no  determination 
of  all  the  matters  in  difference  between  the  parties;  it 
contains  nothing  but  a  finding  on  the  three  issues  raised 
on  the  record  in  the  action.  A  specific  award  on  certain 
matters  therein  mentioned  cannot  be  taken  to  extend  also 
to  other  matters  not  mentioned :  Doe  d.  Madkins  v.  Hor- 
ner {e),  Gyde  v.  Boucher  {/).  Suppose  there  were  a  refer- 
ence of  a  claim  on  a  bill  of  exchange,  a  trespass,  and  a 
demand  for  the  price  of  goods,  and  the  arbitrator  decided 
on  the  first  only;  could  it  by  any  possibility  be  intended 
that  he  had  determined  the  other  matters  also  ?  And  the 
Court  will  not  listen  to  the  statement  of  the  arbitrator 
himself,  after  he  has  made  his  award,  for  that  would  be  to 
allow  him  to  supply  a*  fact  necessary  to  give  it  validity, 
after  his  authority  has  expired.  The  rule  is  clear,  that  if, 
on  a  reference  of  several  matters  of  difference,  the  arbitra- 
tor omit  to  decide  one  of  them,  that  vitiates  the  whole 

(a)  1  B.  &  Aid.  106.  {d)  4  Ad.  &  £11.  326. 

(6)  2  M.  &  W.  391.  ((f)  8  Ad.  &  EIL  235 ;  3  N.  P. 

(c)  9  Ad.  &  £11.  522;  1  P.  D.      344. 
391.  (/)  5  Dowl.  P.  C.  127. 
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'I  ■'. 


1842. 


Dunn 

V, 

Warltbes. 


Exeh.qf  Pleas,  award:  Randall y.  Randall  {a),  Mitchell  v.  Staveley  {b),  Birks 

V.  TVippet{c). 

Lord  Abinger^  C.  B. — If  this  matter  had  been  res 
Integra^  I  should  certainly  have  been  disposed  to  think 
that  this  award  was  void ;  but  we  are  bound  by  the  autho- 
rities which  have  been  referred  to^  and  cannot  set  it  aside. 
Our  judgment^  however^  will  not  be  finals  since  the  matter 
may  be  reviewed  in  an  action  brought  on  the  alleged 
breach  of  contract  respecting  the  slates.  But  for  those 
authorities^  I  should  certainly  have  thought,  that  as  the 
award  must  be  in  writing,  its  silence  as  to  any  matter  in 
difference  brought  before  the  arbitrator  prevented  it  from 
being  a  sufficient  exercise  of  the  authority  vested  in  him 
by  the  submission.  There  would  be  much  weight  in  the 
argument,  that  the  words  "  of  and  concerning  the  pre- 
mises'' shewed  that  the  matter  in  question  had  been  dis- 
posed of,  if  that  matter  had  been  previously  mentioned  in 
specific  terms ;  but  that  has  not  been  done.  The  authori- 
ties, however,  especially  the  case  of  Gray  v.  Gwennn^,  are 
too  strong  to  be  got  over,  and  therefore  the  rule  for  set- 
ting aside  the  award  must  be  discharged. 

Aldebson,  B. — I  think  this  case  must  be  governed  by 
the  decision  in  the  case  of  Gray  v.  Gwennap.  There  can  be 
no  doubt  that  an  arbitrator  is  bound  to  decide  upon  all  the 
matters  in  difierence ;  but  the  question  is,  whether  he  is 
bound  to  decide  them  in  express  terms.  In  HayUar  v. 
Ellis  {d),  where  there  were  counter-claims,  an  award  that 
the  plaintiff  had  no  cause  of  action  was  held  to  be  suffi- 
ciently certain. 


GuRNEY,  B.,  concurred. 


Rule  discharged. 


(a)  7  East,  81. 
(6)  16  East,  58. 


(c)  ]  Saund.  28  c. 

{d)  6  Bing.  225 ;  3  M.  &  P.  553. 
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1842. 

Gabriel  and  Another  v.  Evill.  ^"^ — v— ' 

A  Jan,  13. 

SSUMPSIT  for  goods  sold  and  delivered^  and  on  an  In  May,  1839, 

account  stated.    Plea^  non  assumpsit.    At  the  trial  before  of  the  finn'of 
Lord  Abinger,  C.  B.,  at  the  London  sittings  after  Michael-  po»fa  tobVcom 
mas  Term,  it  appeared  that  the  defendant  was  sought  to  *  partner  with 

.iTkAct-rriii  them,  the  terms 

be  chai^d  as  a  partner  with  B.  &  S.  Yanderplank^  to  of  the  intended 
whom  the  goods  in  question  had  been  actually  delivered,  hIJI|"Slt  A. 

and  who  carried  on  business  in  partnership  as  woollen-  i?!!ii,^""^  *" 

*  *^  X  1,000  in  mo- 

drapers,  in  the  city.    The  defendant,  a  clothier,  who  had  ney  and  £i,ooo 

supplied  them  with  goods,  and  to  whom  they  were  consi-  should  be  enti- 

derably  indebted,  in  May  1839,  proposed  to  become  a  ^hlrdofthe* 

partner  with  them :  and  the  terms  of  the  intended  partner-  *'•»  *"d  be  a 

*^  .  dormant  part- 

ship  were  settled  in  a  written  memorandum,  which,  how-  ner,*  the  name 

ever,  was  never  signed  by  either  of  the  parties.     The  de-  to  be  changed" 

fendant  was  to  bring  in  £1,000  in  money  and  £1,000  in  JJJ^  ®;^^;  *^^' 

cloths,  and  to  be  entitled  to  one-third  of  the  profits,  and  ncnhip  was  to 

'  ,  .  _  i.  .  **»*«  from  the 

was  to  be  a  dormant  partner,  without  any  power  of  inter-  1st  Apni,  1889, 
ference  as  to  the  management  of  the  concern ;  the  name  of  to  hiiMeifthe 
the  firm  was  to  be  changed  to  that  of  B.  &  S.  Vanderplank  ^JJ^j"  j^^  ^^ 
&  Co.,  and  the  partnership  was  to  date  from  the  1st  April,  any  period 
1839;  but  under  the  circumstances,  the  defendant  reserved  months  from 
to  himself  the  option  of  determining,  at  any  period  within  |jj*[  he^wouid' 
twelve  months  after  that  day,  whether  he  would  become  a  become  a  part- 

"  ,  ner.   The  name 

partner.   The  name  of  the  firm  was  altered  accordingly,  and  of  the  firm  was 
a  new  banking  account  was  opened  in  the  name  of  B.  8c  S.  ingiy,  and  a  ' 
Vanderplank  &  Co. ;  and  evidence  was  given  from  which  it  account"wM* 
mificht  be  inferred,  that  the  defendant  had  made  the  ad-  opened  in  the 

in  .  1  1      /.  nameofB.  S.  ft 

vance  of  £1,000  in  money  and  £1,000  m  goods  to  the  firm;  Co. ;  and  A.ad- 
but,  within  the  twelve  months,  the  defendant  declared  his  £2,^(h)o  to^the 
determination  not  to  enter  into  the  partnership.     The  f^he^tweWc**" 
firm  of  B.   &   S.  Vanderplank  &  Co.   was  dissolved  in  months  he  de- 

A  ,-.^-  /•/».  jj^      clared  his  deter- 

August,  1840,  and  no  account  of  profits  was  rendered  to  mination  not  to 
the  defendant,  nor  did  he  ever  claim  any  profits.     The  p^rt^eJiwp^l 

Held,  that  A. 
was  not  liable 
for  goods  supplied  to  the  firm  after  May,  1839,  for  that  he  never  became  a  complete  partner. 
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Exch,  of  PUat,  Lord  Chief  Baron  was  of  opimon,  upon  this  eyidence,  that 

the  defendant  was  not  liable,  and  accordingly  directed  a 
nonsuit. 


Erie  now  moved  for  a  new  trial,  and  contended  that,  as 
against  third  persons,  the  circumstances  proved  at  the  trial 
constituted  the  liability  of  a  partner.  The  option  was  in 
the  defendant,  and  the  facts  shewed  that  it  was  exercised; 
at  all  events,  there  was  evidence  to  go  to  the  jury  that  it 
was.  Whenever  a  concern  is  carried  on  with  the  joint 
assent  of  several  persons,  and  any  one  of  them  has  a  right 
to  file  a  bill  for  an  account  of  the  profits,  that  is  a  part- 
nership ab  initio.  [Lord  Abinger,  C.  B. — The  whole  agree- 
ment here  is,  that  if  the  defendant  shall  agree  to  become  a 
partner  with  the  others  from  a  given  day,  they  shall  divide 
the  profits  from  that  day.]  It  is  against  the  policy  of  the 
law  that  a  party  shall  be  allowed  to  reserve  a  right  to  di- 
vide the  profits  of  a  concern,  with  such  an  option  in  the 
mean  time.  Is  he,  after  watching  the  progress  of  business 
for  years,  to  have  a  right  to  take  away  a  share  of  the  pro- 
fits ab  initio,  if  it  be  a  profitable  business,  or  to  take  the 
frmds  as  a  creditor  if  it  be  not  ?  [Rolfe,  B. — It  is  a  fiedlacy 
to  say  the  defendant  becomes  a  partner  from  the  beginning 
of  the  twelve  months ;  he  becomes  a  partner  from  the  time 
when  he  declares  himself  such,  with  a  right  retrospectively 
to  an  account  of  the  profits.  Alderson,  B. — ^And  here  he 
declares  within  the  time  limited  that  he  will  not  be  a  part- 
ner.] If  he  retains  the  option,  the  law  casts  on  him  the 
liability  of  a  partner.  He  had  always  the  power  of  giving 
himself  the  right  to  an  account  of  the  profits :  ^but  that  in 
an  option  which  the  law  will  not  aUow  to  subsist. — He  cited 
Howell  V.  Brodie  (a). 

Lord  Abingeb,  C.  B. — The  defendant  clearly  was  not  a 
partner  until  he  had  exercised  the  option  given  him  of 

(a)  6  Bing.  N.  C.  44;  8  Scott,  372. 
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declaring  himself  such.     He  never  had  a  right  to  an  ac-  J^h.  of  PUas, 
count  of  the  profits  of  the  concern.  ^  *    ^ 

Gabribl 

Alderson^  B.^  and  Rolfe,  B.^  concurred.  9. 


EVILL. 


Bule  refused. 


LoYELL  V.  Elizabeth  Walker^  sued  as  Elizabeth  Win*       jan,  13. 

STANLEY. 

UeBT  by  the  payee  against  the  acceptor  of  a  bill  of  ex-  A  plea  in  abate- 
change,  with  counts  for  goods  sold  and  delivered,  work  and  uon  of  debt,^of 
labour  and  materials,  and  upon  an  account  stated.    To  the  *^®  defendant's 

'  *^  coverture,  u  a 

first  two  counts  the  defendant  pleaded  her  coverture  in  dilatory  plea 

abatement,  and  to  the  residue  of  the  declaration,  that  she  affidavit  of  ven- 

was  never  indebted.     The  former  plea  not  being  accompa-  the  sut.4  Anne 

nied  by  any  affidavit  of  verification,  the  plaintiff  signed  *^*i^r*L^^^ 

judgment  as  for  want  of  a  plea.  no  such  affida- 

vit, the  plain- 
tiff is  entitled 

Ogle  now  moved  for  a  rule  to  shew  cause  why  that  judg-  mentas  fof " 
ment  should  not  be  set  aside  for  irreffularity,  upon  affida-  ''■"'  ©fa  plea, 

°  ^'      r  although  part  of 

vits  which  stated,  that  the  action  was  brought  (independ-  the  cause  of  ac- 

ently  of  the  bill  of  exchange)  to  recover  the  amount  of  a  aftcr'STcover- 

dress-maker's  bill;  that  the  defendant  had  intermarried  ^^^- 

after  the  acceptance  of  the  bill  of  exchange,  but  that  a 

considerable  portion  of  the  other  claim  had  accrued  since 

her  marriage. — ^The  first  question  is,  whether  the  plea  of 

coverture  is  to  be  considered  a  dilatory  plea  within  the 

stat.  of  4  Anne,  c.  16,  s.  11,  and  therefore  requiring  an 

affidavit  of  verification.     It  has  been  decided  that  it  is 

not  a  plea  falling  within  the  provisions  of  the  stat.  3  &  4 

Will.  4,  c.  42,  s.  8:  Janes  v.  Smith  (a).    Neither  is  it,  as  to 

the  causes  of  action  which  accrued  before  the  marriage,  a 

dilatory  plea  within  the  statute  of  Anne.    As  to  them,  the 

defendant's  defence  is,  that  she  is  entirely  dischai^ed  by 

her  marriage,  all  her  property  having  passed  to  her  hus- 

(a)  3  M.  &  W.  526. 
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Exek,  of  Pleas,  baod^  and  he  being  the  only  party  against  whom  execution 

can  issue.  [Lord  Abinger,  C.  B. — I  have  always  under- 
stood that  a  dilatory  plea  is  one  that  does  not  deny  the 
plaintiff's  right  of  action^  but  says  that  it  is  not  brought  in 
the  proper  form  against  the  proper  party.  Alderson,  B. — 
This  plea  only  means — I  am  not  liable  for  this  debt  during 
my  husband's  lifetime.]  The  defendant  says,  that  by  the 
marriage  all  her  liability  is  transferred  to  her  husband.  It 
is  like  a  plea  of  the  defendant's  bankruptcy.  [Alderson,  B. 
— ^That  shews  that  the  defendant  never  can  be  liable.] 

Secondly,  the  plea  of  coverture,  at  all  events,  covered  all 
that  part  of  the  clause  which  accrued  after  the  marriage, 
and  as  to  that  it  was  not  necessary,  before  the  new  rules, 
to  verify  it  by  affidavit.  lAlderson,  B. — When  the  plaintiff 
comes  to  assess  his  damages  on  the  writ  of  inquiry,  he  will 
only  take  out  execution  for  the  amount  of  the  goods  sup- 
plied before  the  coverture.  If  he  takes  out  execution  for 
the  whole,  the  defendant  may  apply  to  set  it  aside  as  to 
the  residue.]  He  has  taken  his  judgment  for  the  whole, 
and  therefore  for  too  much.  [Lord  Abtnger,  C.  B. — How 
could  the  plaintiff  split  the  plea  ?  The  defendant  pleads 
her  coverture  as  to  all  to  which  it  can  apply,  and  the  plea 
of  never  indebted  as  to  the  rest.] 

Per  Curiam,  ^^^  ^^^^^ 


/^^  14^  Carpenter  and  Another  v.  Smith. 


C 


The  "public  use  V^'ASE  for  the  infringement  of  a  patent  for  certain  im- 

and  exercise"  of  a.     « •      i      i  j      ^.i.  •!.•  !•     i_i      ^ 

an  invention,  provemcuts  ^'lu  locks  and  other  securities  appbcable  to 
ventoirfrom  ^^^^^  and  Other  purposes.''  Pleas,  first,  not  guilty;  se- 
being  consi-       coudly,  that  the  plaintiffs  were  not  the  true  and  first  in- 

dered  a  novelty, 

is  a  use  in  pub' 

lie,  so  as  to  come  to  the  knowledge  of  others  than  the  inventor,  as  contradistinguished  from  the 

use  of  it  by  himself  in  private;  and  does  not  mean  a  use  btf  tkt  public  generally. 

Therefore,  where  an  improved  lock,  for  which  the  plaintiff  had  a  patent,  had  previously  been 
used  by  an  individual  on  a  gate  adjoining  a  public  road,  for  several  years ;  and  several  dosens  of  a 
similar  lock  had  been  made  at  Birmingham  from  a  pattern  received  from  America,  and  sent 
abroad ;  it  was  held  that  this  constituted  such  a  public  use  and  exercise  of  the  invention  as  to 
avoid  the  patent 
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Teuton  of  the  said  improvements ;  thirdly,  that  the  said  Exeh.  of  PUat, 
improvements  were  not  a  new  invention  as  to  the  public  ^ 

use  and  exerdse  thereof;  on  which  issues  were  joined.  Carpenter 

At  the  trial  before  Lord  AHnger,  C.  B.,  at  the  Middle-  Smith. 
sex  sittings  after  Michaelmas  Term,  the  main  question 
between  the  parties  was,  whether  the  plaintiffs'  invention, 
the  principle  of  which  was  a  combination  of  the  bolt  and 
latch  of  the  lock  within  one  hasp,  was  or  was  not  a  no- 
velty. A  witness  called  by  the  defendant  proved,  that  in 
the  year  1816  he  received  from  a  house  in  the  United 
States  a  pattern  of  a  lock  similar  in  principle  to  the  plain- 
tiffs', and  that  he  procured  several  dozens  to  be  made  at 
Birmingham  according  to  the  pattern,  and  sent  them  to 
America.  The  defendant  also  produced  a  lock  similar  to 
that  of  the  plaintiffs,  which  he  proved  to  have  been  used 
for  sixteen  years  on  a  gate  adjoining  a  public  road,  belong- 
ing to  a  clergyman  of  the  name  of  Davies,  residing  near 
Birmingham.  For  the  plaintiffs  it  was  contended,  that 
inasmuch  as  there  was  no  proof  that  the  locks  in  question 
had  been  brought  into  public  general  use  in  this  coimtry, 
the  plaintiffs'  might  nevertheless  be  considered  a  new  in- 
vention. The  Lord  Chief  Baron,  in  summing  up,  stated 
that  an  invention  could  not  be  considered  new,  which  had 
been  in  public  tise  before ;  that  the  word  public  was  not 
equivalent  to  general,  but  was  distinguished  from  secret 
use :  and  he  expressed  his  opinion  that  the  circumstance 
of  a  lock,  similar  in  principle  to  the  plaintiff's,  being  on 
Mr.  Davies's  gate  for  so  long  a  period,  and  the  manufac- 
ture of  several  dozens  by  an  English  artist  for  money, 
without  secrecy,  amounted  to  a  public  use  of  those  locks. 
The  jury  having  found  a  verdict  for  the  defendant, 

Kelly  now  moved  for  a  new  trial,  on  the  ground  of  mis- 
direction.— ^The  rule  of  law  on  this  subject  is  not  so  narrow 
as  it  was  stated  to  be  by  the  learned  Judge.  The  mere 
manufacture  or  use  of  an  invention  by  an  individual  who 

VOL.  IX.  X  M.  w. 
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£reft.  y  Pieoi,  may  himself  have  discovered  it^  even  in  such  a  mannertliat 

a  particular  portion  of  the  public  in  his  particular  locality 
may  have  access  to  it^  but  without  its  being  sold  or 
brought  into  the  market^  does  not  constitute  such  a  '^  pub- 
lic use  or  exercise''  of  that  invention  as  to  prevent  another 
person^  who  does  not  ccpy  it^  from  afterwards  obtaining  a 
patent  for  the  same  principle:  Morgan  v.  Seaward  {a). 
[Alderson,  B. — How  then  do  you  get  over  the  case  of 
the  invention  for  which  a  patent  was  avoided^  because  it 
had  been  previously  published  in  a  book  {b)  ? — ^the  prin- 
ciple beings  that  it  could  be  appropriated  by  any  body^ 
because  it  had  already  been  given  to  every  body.]  All 
that  is  required  by  the  statute  21  Jac.  1^  c.  3^  s.  6^  is^  that 
the  grant  shall  be  made  "  to  the  first  and  true  inventors 
of  such  manufSeu^tures^  which  others  at  the  time  of  the  mak« 
ing  of  the  grant  did  not  use/'  The  statute  intended  to 
prevent  loss  to  the  inventor  of  a  useful  instrument^  who 
brings  it  into  public  use  and  exercise^  by  reason  of  the 
making  of  a  former  similar  invention  not  brought  into 
practice,  or  the  use  whereof  may  be  said  to  have  ceased. 
[Lord  Abinger,  C.  B. — By  how  many  of  the  public  would 
you  allow  it  to  be  known,  and  what  are  the  public?  How 
vague  a  rule  you  would  establish  for  each  case !  Would 
you  say  that  the  use  by  a  particular  club  would  be  a  use 
by  the  public  ?  or  suppose  the  inventor  of  a  machine  gives 
away  a  hundred  among  his  friends,  and  they  use  it?]  In 
Lewis  V.  Marling  (c),  a  model  and  a  specification  of  a  ma- 
chine similar  to  that  for  which  the  patent  was  granted, 
had  been  brought  over  from  America  and  shewn  to  several 
persons:  but  it  was  held,  that  ^  no  machine  had  been 
manu£Eu;tured  and  brought  into  use,  and  as  the  patentee 
had  not  seen  that  model  or  specification,  he  might  still  be 
considered  the  inventor.  So,  in  Jones  v.  Pearce  {d),  where 
it  was  proved  for  the  defendant  that  a  Mr.  Strutt  had 

(a)  2  M.  &  W.  544.  (c)  10  B.  &  Cr.  22. 

(6)  Dr,  Brewtter's  Kaleidof€ope.  (<Q  Godson  on  Patent^  46. 
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constmcted  wheels  similar  in  principle  to  that  of  the  plain-  Arcft.  ftf  PUa*, 
Hffs,  Pattesan,  J.,  in  summing  up  to  the  jury^  said^  that  if  - 

it  appeared  that  the  wheel  "was  used  openly  in  public^  so  Carpenter 
that  every  body  might  see  it^  and  the  plaintiffs  had  conti-  smith. 
nued  to  use  the  same  thing  up  to  the  time  of  taking  out 
the  patent^  undoubtedly  that  would  be  a  ground  to  say  that 
the  plaintiffs'  invention  was  not  new/'  ^Alderson,  B. — 
That  is  the  very  same  principle  of  law  as  was  laid  down  by 
my  Lord  in  the  present  case :  the  only  restriction  I  should 
put  upon  it  would  be^  that  it  need  not  appear  that  the 
machine  was  used  up  to  the  time  of  taking  out  the  pa- 
tent.] People  would  not  become  acquainted  with  the 
principle  of  this  invention  by  passing  along  the  road  past 
the  gate  by  thousands;  and  yet  thereby  a  person  bon& 
fide  discovering  it  for  himself^  and  bringing  it  into  public 
use  in  another  part  of  England^  is  to  be  precluded  from 
taking  out  a  patent.  Such  a  construction  of  the  law  is 
surely  too  large. 

Aldebson^  B. — I  think  there  ought  to  be  no  rule  in 
this  case.  I  have  not  the  least  doubt  that  that  is  the 
right  construction  of  the  law  which  my  Lord  has  put  upon 
it.  "  Public  use''  means  a  use  in  public,  so  as  to  come  to 
the  knowledge  of  others  than  the  inventor,  as  contradis- 
tinguished from  the  use  of  it  by  himself  in  his  chamber. 
How,  then,  can  it  be  contended  that  the  lock  which  has 
been  used  in  public  by  Mr.  Davies  for  so  many  years,  is 
a  new  invention?  If  the  plaintiffs'  doctrine  is  correct,  it 
would  follow  that  if  Mr.  Davies  were  to  change  his  lock 
to  another  gate,  he  would  be  liable  to  an  action  for  an 
infringement  of  the  plaintiffs'  patent.  The  case  of  Lewis 
V.  Marling  went  to  the  very  extreme  point  of  the  law. 

GuBNEY,  B.,  concurred. 

Lord  Abinqeb,  C.  B. — I  agree  in  thinking  that  there 

x2 
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Ejtek.  of  Pleat,  is  HO  ground  for  disturbing  the  verdict.    I  was  counsel  in 

*  ^    the  cases  of  Lewis  v.  Marling  and  Jones  v.  Pearce,  and  I 

Caepbntbr    recollect  that  those  cases  proceeded  on  the  ground  of  the 

Smith.       former  machines  being  in  truth  mere  experiments,  which 

altogether  failed.    The  '^  public  use  and  exercise''  of  an 

invention  means  a  use  and  exercise  in  public,  not  by  the 

public.    There  are  some  expressions  in  former  cases  which 

iFcre  referred  to  on  the  trial,  which  rather  leant  towards 

Mr.  Kelly^s  argument,  and  I  therefore  thought  it  fit  to  lay 

down  the  rule  of  law  in  the  broad  terms  I  did.    I  have 

always  entertained  the  same  opinion  on  the  subject. 

Rule  refused. 


Jan.  14.  Smith  v.  Martin. 

Where  a  mate-  ASSUMPSIT  by  indorsee  against  maker  of  a  promissory 
in  pleading  is  notc,  indorsed  and  delivered  by  the  defendant  to  F.  &  Co.^ 
by\hrinbl^     who  indorsed  it  to  G.  V.  &  Co.,  who  indorsed  it  to  the 

quent  pleading,  plaintiflT. 
it  is  not  there-     *^ 

fore  admitted  a#  Plea,  that  the  Said  several  indorsements  in  the  declara* 

dispensrwUh^  tiou  mentioned  were  indorsements  in  blank;  and  that 

fow^Uuf  jury*  *^®^  *^®  indorsement  of  the  said  note  by  the  defendant  to 

To  a  deciara-  F.  &  Co.,  and  before  the  delivery  thereof  to  the  plaintiflT, 

tiou  in  assump* 

sit  by  indorsee  the  uotc  was  in  the  hands  of  O.  v.,  who,  at  the  time  of 
of^*promis8^ry  niaking  the  order  of  Nisi  Prius  hereinafter  mentioned,  was 
note,  the  de.     ^jj^g  lawful  owncr  thereof:  that  whilst  the  note  was  so  in 

fendant  plead*  ' 

ed,  that  the  note  the  hands  of  G.  V.,  it  was  by  an  order  of  Nisi  Prius,  by 
and  delivered  to  conscut  of  the  Said  O.  V.,  ordered  that  the  said  note  and 
Ws  indorwr,^in  ^®  claim  of  the  Said  G.  V.  thereon  should  be  referred  to 

Tiolation  of  good 
fidth,  and  in 

fraud  and  contempt  of  an  order  for  referring  the  claim  of  that  indorser  to  arbitration ;  and  that 
the  plaintiff  took  the  note  with  full  knowledge  of  the  premises.  The  plaintiff  replied  that  he  had 
not,  when  he  took  the  note,  any  knowledge  of  the  premises  in  Uie  plea  mentioned.  Issue 
thereon: — Held,  that  upon  these  pleadings  the  defendant  was  bound  to  begin  at  the  trial,  and  to 
prove  the  plaintiff's  knowledge  of  the  fraud;  and  that  the  plaintiff  was  not  bound  in  the  first 
instance  to  prove  consideration  given  for  the  indorsement  to  him. 
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arbitration :  that  the  note  was  delivered  by  G,  V.  to  the  Exeh.  rf  PUat, 

plaintiff  after  the  making  of  the  said  order,  and  before  any 

award  was  made  in  the  premises,  and  in  violation  of  good 

faith,  and  in  fraud  and  contempt  of  the  said  order;  and 

that  the  plaintiff  took  the  said  note  with  full  knowledge 

of  the  premises.    Verification. 

Replication,  that  the  plaintiff  had  not,  at  the  time  when 
he  so  took  the  said  note,  any  knowledge  of  the  premises  in 
the  plea  mentioned,  upon  which  issue  was  joined. 

Notice  was  given  to  the  plaintiff  to  prove  the  consider- 
ation for  the  indorsement  to  him. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Middle* 
sex  sittings  after  Michaelmas  Term,  it  was  contended  on 
the  part  of  the  defendant,  on  the  authorityof  Bingham 
V.  Stafdey  (a),  that  inasmuch  as  the  replication  admitted  a 
firaudulent  delivery  of  the  note  to  the  plaintiff  by  G.  V., 
the  plaintiff  was  bound  to  begin,  and  in  the  first  instance 
to  prove  consideration.  The  Lord  Chief  Baron,  how- 
ever, was  of  opinion,  that  even  though  the  fraud  of  G.  V. 
was  admitted  by  the  replication,  still,  as  the  note  was  not 
therefore  absolutely  void  as  against  the  plaintiff,  but  only 
capable  of  being  made  so  by  proof  of  his  knowledge  of  the 
fraud,  that  fact  was  to  be  proved  affirmatively  by  the  de- 
fendant. The  defendant  accordingly  began,  and  failing  to 
prove  the  plaintiff's  knowledge  of  the  fraud,  the  plaintiff 
had  a  verdict  for  the  amount  of  the  note  and  interest. 

Crowder  now  moved  for  a  new  trial,  on  the  ground  of 
misdirection. — The  learned  Judge  ought  to  have  called 
upon  the  plaintiff  to  prove  consideration  for  the  note.  The 
replication,  by  omitting  to  traverse  the  material  allega- 
tion of  fraud  contained  in  the  plea,  must,  according  to 
the  rules  of  pleading,  be  taken  to  have* admitted  it:  and 
where  fraud  in  the  transmission  of  the  instrument  to  the 

(a)  1  G.  &  D.  237. 
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Ssek.  nf  Pteat,  holder  IS  proved  or  admitted^  lie  is  bound  to  shew  that  he 

was  not  cognizant  of  that  &aud^  and  that  he  gave  value. 
The  cases  of  Bingham  v.  Stanley ,  and  of  Edmunds  y. 
Groves  (a),  in  this  Courts  are  at  variance  as  to  the  effect 
of  admissions  on  the  record.  In  the  latter  case,  Alderson, 
B.,  laid  it  down  that  ''an  admission  on  the  record  is 
merely  a  waiver  of  requiring  proof  of  those  parts  of  the 
record  which  are  not  denied,  the  party  being  content  to 
rest  his  claim  on  the  other  facts  in  dispute;  but  if  any 
inferences  are  to  be  drawn  by  the  jury,  they  must  have 
the  facts,  from  which  such  inferences  are  to  be  drawn^ 
proved  like  any  other  facts.''  On  the  other  hand.  Lord 
Denman,  C.  J.,  in  delivering  the  judgment  of  the  Court  in 
Bingham  v.  Stanley,  says,  in  reference  to  the  case  of  Ecl^ 
munds  v.  Groves,  "  Upon  full  consideration,  we  cannot 
agree  with  the  doctrine  thus  stated.  We  think  that  an 
admission  made  in  the  course  of  pleading,  whether  in  ex- 
press terms  or  by  omitting  to  traverse  what  has  been 
before  alleged,  must  be  taken  as  an  admission  for  all  the 
pxirposes  of  the  cause,  whether  the  facts  relate  to  the  par* 
ties  or  to  third  persons,  provided  the  allegation  so  made  be 
material.  We  find  no  authority  to  the  contrary ;  and  in- 
deed, in  former  times,  before  the  new  rules,  such  admis- 
sions, in  the  absence  of  a  protest,  estopped  the  party,  even 
in  another  cause,  from  disputing  the  fact  so  admitted.'' 
[^Alderson,  B. — ^If  the  allegation  of  knowledge  of  the  fraud 
was  a  necessary  allegation  in  the  plea,  was  it  not  for  the 
defendant  to  prove  it  ?  ]  The  admission  made  by  the  plain- 
tiff on  the  pleadings,  that  the  transfer  of  the  note  to  the 
plaintiff  arose  out  of  a  fraud,  cast  upon  the  plaintiff's  title 
such  an  impeachment  as  to  shift  the  onus  of  proof,  and  threw 
it  upon  him  to  shew,  not  only  that  he  had  no  knowledge 
of  the  fraud,  but  that  he  gave  value  for  the  note.  There 
can  be  no  real  distinction  between  the  effect  of  the  admis- 

(a)  2  M.  &  W.  642.    See  also      661 ;  BennUm  v.  Davison,  3  M.  & 
Nicollt  V.  Battard,  2  C,  M.  &  R.      W.  182. 
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aion  of  a  fact  by  the  party  on  the  record,  and  the  proof  of  Bjeek.  of  PUatp 
it  by  the  mouths  of  witnesses.  The  defendant  in  this 
case,  therefore,  stood  in  just  the  same  position  as  if  he 
had  called  witnesses,  and  had  tainted  the  instrument  with 
fraud.  [Lord  Abinger,  C.  B. — ^The  mere  circumstance  of 
the  plaintiff  being  the  holder  of  the  note,  prim&  facie  im- 
ports that  he  is  the  holder  for  value.  If  this  case  had 
been  tried  on  non  assumpsit,  before  the  new  rules,  would 
not  the  defendant  have  been  bound  to  prove  fraud  in  con- 
nexion with  the  note,  and  a  knowledge  of  that  fraud  in 
the  plaintiff?]  The  course  of  proceeding  before  the  new 
rules  would  have  been  this : — the  plaintiff  would  first  have 
put  in  the  note,  and  there  rested  his  prim&  facie  case:  the 
defendant  must  then  have  given  evidence  to  shew  that  the 
transfer  of  the  note  was  tainted  with  fraud;  and  having 
done  that,  the  plaintiff  would  have  been  compelled  to 
shew  that  he  gave  value  for  the  note,  and  that  he  had  no 
knowledge  of  the  fraud.  And  here  the  situation  of  the 
plaintiff  was  this,  that  he  was  the  holder  of  a  note  admit- 
ted by  himself  to  have  been  fraudulently  negotiated :  he, 
therefore,  was  equally  bound  to  shew  that  he  had  given  value, 
and  that  he  had  no  knowledge  of  the  fraud.  [Aldersonj 
B. — Assuming,  for  the  sake  of  the  argument,  that  the 
circumstances  of  fraud  alleged  in  the  plea  are  admitted  as 
facts  by  the  replication,  how  do  they  afford  prim&  facie 
evidence  of  the  plaintiff's  knowledge  of  that  fraud?  Where 
a  plea,  as  in  this  case,  states  facts  amounting  to  fraud, 
and  alleges  that  the  plaintiff  had  knowledge  of  them,  the 
issue,  according  to  your  argument,  is  on  the  plaintiff: 
then  suppose  he  proves  considerationy  which  way  ought  the 
verdict  to  be  ?  His  having  given  consideration  proves  no- 
thing conclusively  as  to  his  want  of  knowledge  of  the  fraud.} 
The  plaintiff  is  bound,  imder  such  circumstances,  to  go 
further,  and  to  prove  also  that  he  took  the  instrument 
under  such  circumstances  as  shew  him  not  to  have  been 
cognizant  of  the  fraud.     Issue  is  constantly  taken  on  the 
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Bxeh,  qf  Pleas,  double  averment^  that  consideration  was  given^  and  that 

the  plaintiff  had  no  knowledge  of  the  alleged  fraud.  The 
rule  on  this  subject  is  laid  down  in  Mills  v.  Barber  {a). 
That  was  an  action  by  indorsee  against  acceptor  of  a  bill 
of  exchange :  plea,  that  the  bill  was  an  accommodation 
bill,  and  that  no  consideration  passed  between  any  of  the 
parties  to  it :  replication,  that  the  drawer  indorsed  it  to 
the  plaintiff  for  consideration,  on  which  issue  was  joined : 
and  it  was  held  that  the  plaintiff  was  not  bound,  in  the 
first  instance,  to  prove  that  he  gave  value  for  the  indorse- 
ment to  him,  but  that  it  lay  on  the  defendant  first  to  im- 
peach his  title,  by  shewing  fraud  or  duress,  or  that  the 
bill  had  been  lost  or  stolen.  Here  the  plaintiff's  title  is 
impeached  on  the  ground  of  fraud,  his  prim&  fade  title 
arising  from  the  possession  of  the  note  being  rebutted  by 
his  own  admission  on  the  record,  that  it  is  a  note  tainted 
with  fraud,  whereby  he  stands  in  the  same  position  as  if 
that  fact  had  been  proved  against  him  by  witnesses. 

Lord  Abinger,  C.  B. — I  think  no  rule  ought  to  be 
granted  in  this  case.  I£  we  entertained  any  doubt  on  the 
point,  we  should  think  it  a  fit  case  for  further  discussion ; 
but  the  arguments  which  have  been  used  have  not  shaken 
the  opinion  we  had  formed  at  the  commencement  of  the 
case. 

Alderson,  B. — I  must  say  it  seems  to  me  to  be  unjust 
and  unreasonable  to  prevent  a  party,  by  the  rules  of 
pleading,  from  denying  a  particular  fact,  and  yet  to  call 
upon  the  jury  to  treat  that  fact  as  proved.  If  that  be  the 
law,  then  a  double  replication  is  of  the  very  essence  of 
justice.  Personally,  I  should  desire  to  have  the  matter 
fully  discussed ;  but  as  the  opinion  of  this  Court  is  at  va- 
riance with  that  which  has  been  expressed  by  the  Court  of 
Queen's  Bench,  the  difference  can  be  settled  only  in  a 

(a)  1  M.  &  W.  425. 
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Court  of  error.    I  have  considered  the  decision  of  the  ^ch.  of  PUat, 

1842 
Court  of  Queen^s  Bench  with  every  possible  respect ;  but  ^ 

I  must  say  it  is  not  satisfactory  to  my  mind^  and  appears        Smith 

to  me  to  present  many  difficulties.  Martiv. 

GuBNET^  B. — I  agree  in  thinking  that  there  ought  to 
be  no  rule  in  this  case.  I  think  it  is  too  much,  upon 
these  pleadings^  to  throw  upon  the  plaintiff  the  burthen  of 
proving  that  he  had  no  knowledge  of  the  fraud.  The 
defendant  has  averred  affirmatively  that  the  plaintiff  had 
knowledge  of  the  fraud,  and  the  defendant  ought  to  prove 
the  fact. 

Rule  refused  (a). 

(a)  See  Lewis  v.  Parker,  4  Ad.  &  £11.  838;  6  Nev.  &  M.  294. 


SebLE  V.  NoBTON.  Jan,  14. 

jtLsSUMPSIT  on  a  banker's  cheque,  dated  March  19,  A  post-dated 
1841,  made  by  the  defendant,  delivered  by  him  to  J.  ^Sm  void,**** 
Wright,  and  by  Wright  to  the  plaintiff.    There  were  also  "^(^°^"J**** 
counts  for  money  paid,  and  on  an  accoimt  stated.    The  evidence  for 

any  purpose. 

defendant  pleaded  to  the  first  count,  that  he  did  not  make  Tiierefore,  the 
the  note,  and  also  pleas  denying  due  presentment  and  no-  f^  an"act1on°on 
tice  of  non-payment;  and  to  the  other  counts,  non  assump*  J^^J.  *J^J{^* 
sit.    At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Lon-  the  count  for 
don  sittings  afler  Michaelmas  Term,  it  was  proved  by  the  because  he  can- 
defendant  that  the  plaintiff  received  the  cheque  from  ^Jh^Jiuprilduc. 
Wright  (to  whom  he  gave  value  for  it)  some  days  before  5°8  ^^^  cheque, 
the  date  which  it  bore.    It  was  contended  for  the  plaintiff, 
that  he  might  still  recover  on  the  count  for  money  paid, 
and  that  the  cheque,  though  post-dated,  was  evidence  to 
support  that  count.  The  learned  Judge  thought  otherwise, 
and  directed  a  verdict  for  the  defendant,  giving  the  plain- 
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jBxeA.  rf  Pieat,  tiff  leave  to  move  to  enter  a  verdict  for  him  on  the  second 
>         •  ^    count  for  the  amount  of  the  cheque. 

SSELB 

Norton.  S.  Temple  now  moved  accordingly. — ^The  money  paid  by 

the  plaintiff  to  Wright  on  the  transfer  of  the  cheque  was 
money  paid  to  the  use  of  the  defendant,  and  the  cheque 
might  be  used  as  evidence  of  it.  In  Bayley  on  Bills, 
858,  (5th  edit.),  it  is  laid  down  that  "  a  bill  is  primft  &cie 
evidence  of  money  lent  by  the  payee  to  the  drawer,  and 
a  note  of  money  lent  by  the  payee  to  the  maker,  and  each, 
consequently,  of  money  had  and  received  by  the  drawer  or 
maker  to  the  use  of  the  holder,  and  of  money  paid  by  the 
holder  to  the  use  of  the  drawer  or  maker.''  The  case  of 
Dimsdale  v.  Lanchester{a)  shews,  that  an  action  for  money 
had  and  received  may  be  maintained  by  the  indorsee  of  a 
promissory  note  against  the  maker.  The  party  originally 
giving  the  cheque  acknowledges  himself  to  have  money  in 
his  hands  to  the  use  of  the  p^y  to  whom  he  gives  it,  and 
so  also  of  the  person  to  whom  that  party  gives  it  for  value. 
[Lord  Abinger,  C.  B. — That  is  to  make  an  action  on  an 
implied  contract  assignable.]  The  maker  calls  upon  each 
bearer  to  pay  the  amount  to  the  party  from  whom  he  re- 
ceives it,  and  undertakes  that  either  his  banker  or  he  will 
pay  it  to  the  holder.  Bales  v.  Dicker  {b)  may  appear  to 
be  an  authority  against  the  plaintiff;  but  it  is  distinguish- 
able, because  there  the  party  sought  to  be  charged  on 
the  count  for  money  paid,  was  not  the  drawer  or  maker, 
but  the  acceptor  of  a  bill.  The  acceptor  admits  a  debt  dae 
to  the  drawer,  and  therefore  the  indorsement  by  him  is  the 
assignment  of  a  chose  in  action ;  but  the  drawer  may  be 
said  to  require  all  the  subsequent  parties  to  pay  the  amount 
to  his  use.  [Lord  Abitiffer,  C.  B. — How  does  the  present 
question  arise  ?  The  cheque,  being  post-dated,  was  void, 
and  therefore  not  receivable  in  evidence.]      It  may  be 

(a)  4  Esp.  201,  n.  (6)  Moo.  &  M.  821. 
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looked  at  to  shew  the  terms  on  which  the  money  was  ad-  Bxeh.  of  PUat, 
vanced  by  the  plainti£f  to  Wright.  [Alderson,  B. — ^Wright 
could  not  have  enforced  payment  of  the  cheque  against  the 
defendant.  Then  how  can  the  payment  to  him  on  a  cheque 
on  which  the  defendant  is  not  liable  be  payment  to  the  use 
of  the  defendant?]  According  to  Sutton  y.  Toomer(a),  a 
promissory  note  which  was  given  as  a  security  for  a  depo- 
rit,  uid  afterwards  altered,  may  be  given  in  evidence  to 
shew  the  terms  on  which  the  deposit  was  made ;  yet  there 
the  note  could  not  be  enforced  as  a  security.  [Lord  Aim' 
yer,  C.  B. — ^There  the  note  was  originally  a  good  note^  and 
it  still  remained  a  note  for  its  original  purpose;  the  objec- 
tion was,  that  the  banker  had  made  another  note  without 
a  new  stamp.]  The  ground  of  decision  was,  that  although 
the  plaintiff  could  not  recover  by  force  of  the  instrument 
itself,  he  might  recover  on  the  count  for  money  lent,  and 
give  the  note  in  evidence  for  that  purpose. 

Lord  Abingeb,  C.  B. — I  think  there  is  no  ground  for  a 
rule.  The  case  cited  rests  on  a  different  principle.  Sup* 
pose  the  case  of  a  bond,  which  was  originally  good,  but 
was  afterwards  destroyed  or  altered ;  the  party  could  not 
declare  upon  it,  because  he  had  made  it  void  as  a  security 
by  his  consent ;  but  it  would  still  be  evidence  to  shew  the 
nature  of  the  transaction.  Here  the  cheque  could  not  be 
read  at  all;  it  was  altogether  void. 

Alderson,  B. — This  was  a  paper  altogether  inadmissible 
as  evidence. 

GuRNEY,  B.,  concurred. 

Rule  refused. 

(a)  7  B.  &  Cr.  416;  1  M.  &.  R.  125. 
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£xeh,  o/Pleoi, 
1842. 

Jan,  14.  BUSSET  V.  BaRNETT. 

Where  goods  JJeBT  for  goods  sold  and  delivered,  and  on  an  account 

ready  money,  Stated.    The  particulars  of  demand  claimed  the  sum  of 

DMdeacw^-  **  ^'*  ^**  ^'*  being  the  balance  of  an  account  for  goods  sold  and 

Sngiy,  no  debt  delivered  by  the  plaintiff  to  the  defendant.    Fleas,  except 

arises,  and  such  •'  *  ^         '  -^ 

payment  is  as  to  the  sum  of  49.  od.,  parcel  &c.,  nunquam  indebitatus ; 
abtrimto'tibe'  &s  to  that  sum,  a  tender,  which  was  denied  by  the  replica- 
general  issue.     ^^^^     ^^  ^j^g  ^^^j  hetoTe  the  imder-shcriff  of  Middlesex, 

it  appeared  that  the  action  was  brought  to  recover  an 
alleged  balance  of  a  disputed  account  for  goods  bought  by 
the  defendant,  for  ready  money,  at  the  plaintiff's  shop. 
The  defendant  produced  evidence  to  prove  that,  within 
ten  minutes  after  the  delivery  of  the  goods  at  his  house, 
he  paid  for  them  in  full,  with  the  exception  of  the  49.  6(L 
as  to  which  the  tender  was  pleaded.  It  was  objected  for 
the  plaintiff,  that  it  was  not  competent  to  the  defendant 
to  give  evidence  of  this  payment,  there  being  no  plea  of 
payment  on  the  record:  but  the  under-sheriff  thought 
that,  under  the  circumstances,  no  debt  ever  arose  between 
the  parties,  and  therefore  the  evidence  was  admissible 
under  the  plea  of  nunquam  indebitatus,  and  he  accord- 
ingly received  it :  and  the  tender  being  also  proved  to  the 
satisfaction  of  the  jury,  the  defendant  had  a  verdict  on 
both  issues. 

C.  Janes  now  moved  for  a  new  trial,  on  the  ground  of 
misdirection,  and  contended  that  the  defence  was  inadmis- 
sible without  a  plea  of  payment.  [Aldereon,  B. — ^The  plea 
of  nunquam  indebitatus  means,  that  there  never  was  a  sale 
of  goods  to  the  defendant  on  credit.  This  was  a  mere  ex- 
change of  goods  for  money,  and  no  debt  ever  arose.  Lord 
Abinger,  C.  B. — ^There  was  no  contract  whereby  the  de- 
fendant became  indebted  to  the  plaintiff*]     In  Goodchild 
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y.  Pledge  [a),  where  to  a  count  in  debt  for  £20  for  goods  Bxeh.  of  PUas, 
sold  and  delivered,  the  defendant  pleaded,  that  before  the  ^  ^^^' 
commencement  of  the  suit,  and  when  the  said  sum  of  £20 
became  due  and  payable,  to  wit,  on  &c.,  the  defendant 
paid  the  plaintiff  the  said  sum  of  £20,  according  to  the 
defendant's  said  contract  and  liability ;  this  plea  was  held 
bad  on  demurrer  for  concluding  to  the  country,  and  not 
with  a  verification ;  and  Parke,  B.,  there  says,  '^  The  mo- 
ment the  goods  are  delivered,  is  there  not  a  cause  of  action, 
throwing  the  proof  of  its  discharge  on  the  defendant  ?'' 
And  he  adds — "  The  new  general  issue,  that  the  defend- 
ant  never  was  indebted,  that  is,  at  no  instant  of  time,  was 
framed  for  the  express  purpose  of  making  all  these  de- 
fences pleadable  by  way  of  discharge/'  [Alderson,  B. — 
What  the  learned  Judge  there  means  is,  that  the  moment 
goods  are  delivered  an  credit,  a  contract  arises  whereby  the 
defendant  becomes  indebted.  No  doubt  that  was  a  pro- 
per case  for  a  plea  of  payment.]  This  was  a  defence  in 
the  nature  of  confession  and  avoidance. 

Lord  Abinoer,  C.  B. — In  this  case  the  goods  were  not 
delivered  upon  a  contract  out  of  which  a  debt  arose :  there 
was  no  promise  to  pay,  but  immediate  payment. 

Alderson,  B. — ^Where  there  is  a  contract  for  the  sale 
and  delivery  of  goods  for  ready  money,  and  ready  money 
is  paid,  there  is  no  debt. 

Gurnet,  B.,  concurred. 

Rule  refused. 

(a)  1  M.  &  W.  363. 
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ErdL  of  PleaSf 
1842. 

'  Greenshields  v.  Crawford. 

Jan,  17.  A 

In  an  action  by  jtLSSUMFSIT  by  indorsee  against  acceptor  of  a  bill  of 
l^P^  ofa  "*  exchange.  Plea,  denying  the  acceptance^  and  issue  there- 
biu  of  ex.         on^  ^t  the  trial  before  Rolfe,  B.,  at  the  Middlesex  sittings 

change,  it  ap-  •^  '       '  ** 

pearedtiiattiie  in  this  Tcrm^  the  bill,  when  produced,  appeared  to  be  di- 
ed  to  <*  Charles  rccted  to  "  Charles  Banner  Crawford,  East  India  House.'' 
IbJdrEaSTn'dia  ^  witucss  Called  for  the  plaintiflf  stated,  [that  the  hand- 
Hottie,"  and      writing  of  the  acceptance,  "  C.  B.  Crawford,''  was  that  of 

accepted  **C.B.  ®  r  >  *  ^ 

Crawford."  It  a  gentleman  of  that  name,  who  was  formerly  a  derk  in  the 

this^^^ture*  East  India  House,  but  had  left  it  five  years  ago;  but  he 

Zm^^o^!^'  ^^  ^^*  ^^^  whether  that  Mr.  Crawford  was  the  defend- 

genUeman  of  ant  in  this  action.    It  was  contended  for  the  defendant 

that  naiue,  for-  /*».  •■•  ^    t      *  i        *         t»   ■* 

meriy  a  cleric  that  there  was  no  sufficient  evidence  of  the  identity  of  the 
india^Hoase,  p^rsou  whoso  handwriting  on  the  note  was  proved,  with 
who  had  left  it    ^hg  defendant.    The  learned  Judge  overruled  the  objec- 

n¥e  years  ago :      ^  °  •* 

^Heidt  that      tion,  aud  the  plaintiff  had  a  verdict. 

this  was  suffid- 

the  identity  of  Corrie  now  movcd  for  a  new  trial,  and  re-xirged  the  ob- 
wiA  the^^on  Jection  taken  at  Nisi  Prius;  citing  ParHns  v.  Hawkshaw{a), 
whose  hand-      and  WhUelocke  V.  Mxisgroveib). 

writing  was 
proved. 

Lord  Abinoer,  C.  B. — ^I  am  of  opinion  that  the  evi- 
dence was  quite  sufficient.  Here  the  bill  is  drawn  upon 
Charles  Banner  Crawford,  and  addressed  to  him  at  the  In- 
dia House.  The  evidence  is,  that  there  is  a  person  of  the 
name  of  Charles  Banner  Crawford;  that  he  once  belonged  to 
the  India  House ;  and  that  the  acceptance  is  in  his  hand- 
writing. That  is  surely  sufficient  evidence  of  identity, 
especially  as  no  affidavit  is  produced  to  shew  that  he  is  not 
really  the  defendant  in  the  action.  The  case  of  WhUelocke 
V.  Miagrove  was  quite  difiPerent  in  its  circumstances.  There 
the  learned  Judge  at  the  trial  was  inclined  to  think,  that 
mere  evidence  of  the  handwriting  of  the  attesting  witness, 
and  that  he  had  gone  to  America,  was  not  sufficient  proof 

(a)  2  Stark.  239.  {h)  1  C.  &  M.  511. 
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of  the  signature  to  the  note^  which  was  that  of  a  marks-  Exeh.  cf  Pkas, 
man;  but  he  left  it  to  the  jury  to  determine  whether  they     ^  ^  *   . 
were  satisfied  with  the  evidence^  and  they  found  a  verdict  Grbbnshiblds 
for  the  defendant.     The  jury  were  the  proper  judges^  and     Crawford. 
they  thought  the  evidence  was  not  sufficient.     The  Court 
thought  their  verdict  ought  not  to  be  set  aside,  because 
they  could  not  see  that  they  had  come  to  a  wrong  condu- 
sion;  and  I  quite  agree  in  that  decision. 

Alderson,  B. — I  think  there  was  abundant  evidence  of 
identity  in  this  case.  It  is  quite  a  different  question  whe- 
ther^ if  you  allow  the  handwriting  of  an  attesting  witness 
to  be  proof,  it  is  sufficient  to  shew  the  identity  of  the  at- 
testing witness,  and  it  is  thence  to  be  inferred  that  he  saw 
the  party  execute  the  instrument,  whether  by  name  or 
otherwise.  I  agree  that  in  such  case  there  should  be  some 
additional  evidence,  beyond  the  mere  identity  of  the  at- 
testing witness. 

Rule  refused  (flf). 

(a)  See  Simpson  v.  Dismore,  ante,  47 ;  Jonet  v.  Jones,  ante,  75. 


C. 


FisTOR  V.  Cater.  Jan.  17. 


OVENANT. — The  declaration  stated,  that  by  articles  By  agreement 
of  agreement,  dated  20th  October,  1824,  made  between  the  October,  1824, 
plaintiff  of  the  first  part,  John  Evans  and  A.  J.  Mackenzie,  forae'I^ame- 

ment  in  1819, 
for  the  grant  of  a  lease  of  copyhold  premises  to  A.  B.  for  twenty-one  years,  from  the  25th  of 
March,  1820,  and  that  A.  B.  had  requested,  and  the  plaintiff  had  agreed,  that  the  defendant 
should  be  accepted  as  tenant,  and  a  lease  should  be  granted  to  him  instead  of  to  A.  B.,  on  the 
same  terms;  and  that  the  plaintiff  was  desirous  to  let  the  premises  to  the  defendant  so  soon  as  a 
good  license  for  that  purpose  should  be  granted  to  him  by  the  lord  of  the  manor,  but  not  before: 
the  plaintiff,  in  consideration  of  the  covenants  and  agreements  thereinafter  contained  on  the  part 
of  die  defendant,  covenanted  that  he  would,  so  soon  as  a  good  license  for  that  purpose  should 
have  been  procured  by  him  from  the  lord,  at  the  defendant's  expense,  lease  the  premises  to  the 
defendant  for  all  the  residue  then  unexpired  of  the  term  of  twenty-one  years  from  the  25th  of 
March,  1820,  &c :  and  the  defendant  thereby  covenanted,  from  thenceforth  yearly  during  the  re- 
mainder to  come  of  the  said  term,  to  pay  the  plaintiff  the  rent,  and  also  that  he  would /rom  time  to 
tim*  during  the  term  to  be  granted  as  qforesaid,  keep  the  premises  in  repair,  &c.  &c.  The  agreement 
contained  also  a  covenant  by  the  plaintiff  for  quiet  enjoyment  during  the  remainder  of  the  term, 
on  payment  of  the  rent  and  performance  of  the  covenants.  The  defendant  entered  upon  the 
premises,  and  occupied  them  until  the  expiration  of  twenty-one  years  from  the  25th  of  March, 
1820 : — Held,  that  he  was  liable  on  the  covenant  for  repair,  although  no  lease  had  ever  been 
made  to  him  pursuant  to  the  agreement,  nor  any  Ucenae  obtained  from  the  lord  for  that  purpoae. 
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Ezeh.  rf  Pleat,  the  then  churchwardens  of  the  parish  of  St.  Mary  Wal- 
•  ^  thamstow^  and  James  Turner  and  James  Vickery,  the 
PiiTOR  then  overseers  of  the  poor  of  the  said  parish^  of  the  second 
Cater.  part^  Elizabeth  Price^  widow  and  administratrix  of  William 
Price,  deceased^  of  the  third  part,  Charles  Rowland  and 
Janet  his  wife,  and  Mary  Maclaurin,  (executors  of  Duncan 
Madaurin,  deceased),  of  the  fourth  part,  and  the  defend- 
ant of  the  fifth  part  (profert) ;  after  reciting  an  agreement^ 
dated  29th  November,  1819,  whereby  the  then  church- 
wardens and  overseers  of  the  poor  of  the  said  parish  agreed 
to  make  and  execute  a  lease  to  the  said  William  Price  of 
the  hereditaments  therein  mentioned,  for  the  term  of 
twenty-one  years,  to  commence  from  the  25th  of  March^ 
1820,  at  the  yearly  rent  of  47/.  5«.,  and  reciting  that  the 
said  William  Price  afterwards  contracted  and  agreed  with 
the  said  Duncan  Maclaurin  that  the  said  lease  should  be 
made  to  him  in  lieu  of  the  said  William  Price ;  that  the 
said  C.  Rowland  and  Janet  his  wife,  and  Mary  Maclaurin, 
had  applied  to  the  said  churchwardens  and  overseers,  par- 
ties thereto,  and  requested  that  the  defendant  should  be 
accepted  tenant  of  the  same  premises,  and  that  a  lease  thereof 
should  be  granted  to  him  instead  of  the  lease  so  contracted 
to  be  granted  to  the  said  William  Price,  on  such  terms  and 
conditions  as  were  mentioned  and  contained  on  the  part  of 
the  said  William  Pricein  the  said  first-mentioned  agreement; 
and  that  the  plaintiff,  with  the  consent  of  the  said  church- 
wardens and  overseers,  had  agreed  to  accept  the  defendant 
as  tenant,  and  to  comply  with  the  request  of  the  said  C. 
Rowland,  fee.;  and  that  the  hereditaments  in  the  said  arti- 
cles of  agreement  mentioned  were  of  copyhold  or  custom- 
ary tenure,  and  held  of  the  lord  of  the  manor  of  Waltham- 
stow,  Torrey,  and  High  Hall,  in  the  county  of  Essex,  and 
no  license  liad  then  been  granted  by  the  lord  of  the  said 
manor  to  the  plaintiff  to  demise  the  said  hereditaments  to 
the  defendant;  and  that  the  plaintiff  was  wiUing  and  de- 
sirous to  let  and  demise  the  hereditaments  in  the  said  ar- 
ticles of  agreement  mentioned  to  the  defendant,  his  execu- 


^ 


HILARY    TERM,   5  VICT.  817 

ton  and  administrators^  when  and  so  soon  as  a  good  and  Exeh.  rf  Pieat^ 
sufficient  license  for  that  purpose  should  be  granted  to 
him  by  the  lord  of  the  said  manor^  but  not  before :  he  the 
plaintiff,  in  consideration  of  the  covenants  and  agreements 
thereinafter  contained  on  the  part  of  the  defendant,  his 
executors,  &c.,  did  for  himself,  his  heirs  and  assigns,  cove- 
nant, promise,  and  agree  with  the  defendant,  his  executors 
and  administrators,  in  manner  following  (that  is  to  say) ; 
that  he  the  plaintiff,  his  heirs  or  assigns,  should  and  would, 
when  and  so  soon  as  a  good  and  sufficient  license  for  that 
purpose  should  have  been  procured  by  the  plaintiff,  his 
executors  or  administrators,  from  the  lord  of  the  manor 
aforesaid,  at  the  proper  costs  and  charges  of  the  defendant, 
his  executors,  &c.,  demise  and  lease  all  that  piece  or  parcel 
of  land,  and  all  that  messuage  or  dwelling-house  and  pre- 
mises, in  the  said  articles  particularly  mentioned,  unto  the 
defendant,  his  executors,  &c.,  for  all  the  residue  and  re- 
mainder then  to  come  and  unexpired  of  the  term  of  twenty- 
one  years,  to  be  computed  from  the  25th  of  March,  1820, 
at  and  under  the  yearly  rent  of  47/.  6s.,  by  two  equal  half- 
yearly  payments,  &c.  And  the  defendant,  for  the  consider- 
ations aforesaid,  did  thereby,  for  himself,  his  heirs,  execu- 
tors, and  assigns,  covenant,  promise,  and  agree  with  the 
plaintiff,  his  heirs  and  assigns,  that  he  the  defendant,  his 
executors,  fee.,  should  and  would  from  thenceforth  yearly 
and  every  year  during  the  residue  and  remainder  then  to 
come  of  the  said  term,  well  and  truly  pay  or  cause  to  be  paid 
to  the  plaintiff,  his  heirs  and  assigns,  the  said  rent  of  47/.  5«., 
at  the  days  and  times  and  in  the  proportions  aforesaid. 
[Then  followed  covenants  by  the  defendant,  from  time  to 
time  during  the  term  thereby  agi'eed  to  be  granted,  to  pay  all 
taxes  charged  on  the  premises:  from  time  to  time  during  the 
term  to  be  granted  as  aforesaid,  to  repair  the  premises,  and 
to  paint  the  outside  once  in  each  three  years  during  the 
term ;  and  a  covenant  by  the  plaintiff  for  quiet  enjoyment 
by  the  defendant  during  the  remainder  of  the  term,  on 

VOL.  IX.  Y  M.  W. 
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Sxeh.  of  p/eoj,  payment  of  the  rent  and  performance  of  the  covenants.] 
-  And  lastly^  it  was  by  the  said  articles  agreed  and  declared 
PisTOR  ty  and  between  the  said  parties  thereto,  that  such  lease, 
Catsr.  when  granted  in  pursuance  of  such  license  so  to  be  obtained 
as  aforesaid,  should  contain  covenants,  provisoes,  and 
agreements  similar  to  and  founded  upon  the  several  co- 
venants, provisoes,  and  agreements,  therein  contained,  and 
none  other.  The  declaration  then  averred,  that  after  the 
making  of  the  said  articles  of  agreement,  to  wit,  on  &c., 
the  defendant,  under  and  by  virtue  of  the  said  articles, 
entered  into  and  upon  the  said  premises  mentioned  there- 
in, and  became  and  was  possessed  thereof,  and  conti- 
nued possessed  thereof,  imder  and  by  virtue  of  the  said 
articles  of  agreement,  from  thence  until  the  25th  day  of 
March,  1841,  when  the  said  term  mentioned  in  the  said 
articles  of  agreement  expired  by  effluxion  of  time;  and  as- 
signed breaches  of  covenant  in  not  keeping  the  premises 
in  repair,  and  not  painting,  pursuant  to  the  agreement. 

Special  demurrer,  assigning  for  causes,  first,  that  the 
declaration  does  not  shew  that  the  premises  mentioned  in 
the  articles  of  agreement  declared  upon  were  at  any  tune 
demised  and  leased  by  the  plaintiff  to  the  defendant  for 
the  term  of  years  mentioned  in  the  said  articles,  in  pursu- 
ance of  the  plaintiff's  covenant  therein  contained;  and 
secondly,  that  it  appears  by  the  declaration,  that  the  pre- 
mises agreed  to  be  demised  to  the  defendant  were  copy- 
hold premises,  and  that,  in  order  to  enable  the  plaintiff  to 
demise  the  same,  it  was  necessary  that  he  should  procure 
the  license  of  the  lord  of  the  manor  for  that  purpose,  but 
it  is  nowhere  alleged  or  shewn  in  the  declaration,  that  the 
plaintiff  did  ever  apply  for  or  obtain,  or  use  any  endeavour 
to  obtain  such  license  from  the  lord  of  the  said  manor,  or 
that  any  license  was  ever  granted  to  the  plaintiff  by  the 
lord  of  the  said  manor,  to  enable  him  to  demise  the  pre- 
mises to  the  defendant.    Joinder  in  demurrer. 


flshf  in  support  of  the  demurrer. — The  declaration  dii- 
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doses  no  legal  liability  on  the  part  of  the  defendant  to  re-  ^ck.  qf  PUtu, 
pair  the  premises.     The  covenants  are  only  to  pay  rent,  ^ 

to  repair,  &c.,  during  the  term  thereby  agreed  to  be  Pistor 
granted,  i.  e.,  during  the  remainder  of  the  term  of  twenty-  Catbiu 
one  years  of  which  a  lease  is  thereafter  to  be  made  by 
the  plaintiff  to  the  defendant.  The  defendant's  liability, 
therefore,  did  not  attach  until  the  remainder  of  that  term 
had  been  granted  to  him  by  a  valid  lease.  The  articles 
of  agreement  themselves  did  not  and  could  not  constitute 
an  actual  demise,  it  being  necessary  first  to  obtain  a  li- 
cense firom  the  lord.  The  parties  have  made  the  grant  of 
that  license  a  condition  precedent  to  the  granting  of  the 
term,  during  which  alone  the  defendant's  liability  under 
the  covenants  is  to  subsist.  [Lord  Abinger,  C.  B. — The 
declaration  shews  that  the  defendant  has  in  fact  entered 
on  the  premises,  and  held  them  during  the  whole  remain- 
der of  the  twenty-one  years.  Suppose  he  had  been  turned 
out  by  the  lord,  and  had  sued  the  plaintiff  on  his  covenant 
for  quiet  enjoyment,  what  defence  would  he  have  had? 
The  defendant  has  had  the  whole  benefit  of  the  lease  with- 
out the  license,  and  yet,  at  the  end  of  the  twenty-one 
years,  says  he  is  not  liable  on  the  covenants.]  It  is  clear 
no  term  actually  vested  in  the  defendant :  but  the  cove- 
nant is  only  to  repair  during  the  term.  Until  a  license 
was  obtained,  and  a  valid  grant  of  the  term  made  to  him, 
he  was  not  bound  by  this  covenant.  It  would  be  unrea- 
sonable to  suppose  that  he  should,  since  he  might  have 
been  turned  out  by  the  lord  the  day  after  he  had  put  the 
premises  into  complete  repair.  [Lord  Abtnger,  C.  B. — 
On  the  other  hand,  he  might  be  content  to  rest  upon  the 
covenant  for  quiet  enjoyment,  without  the  license  being 
obtained.]  If  there  be  any  hardship  on  the  plaintiff,  he 
has  brought  it  upon  himself  by  not  procuring  the  license 
and  tendering  the  lease.  In  Doe  d.  Coore  v.  Clare  (a), 
it  was  held  that  an  instrument  on  an  agreement  stamp, 

(a)  2  T.  R.  739. 
Y  2 
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Exeh.  of  Pleas,  reciting  that  A.,  in  case  he  should  be  entitled  to  certain 
^   ^  '   .     copyhold  premises  on  B/s  deaths  would  immediately  de- 
PisTOR       mise  them  to  C.^  and  declaring  that  he  did  thereby  agree 
Catkr.       to  demise  and  let  the  same^  with  a  subsequent  covenant 
to  procure  a  license  to  let  from  the  lord^  operated  only 
as  an  agreement  for  a  lease^  and  not  as  an  actual  demise. 
That  case  shews  that  the  license  of  the  lord  is  a  condition 
precedent  essential  to  a  valid  lease.     The  same  appears 
from  the  case  of  Doe  d.  Nunn  v.  Lufkin  {a).     If  the  license 
had  been  refused  by  the  lord^  the  defendant  could  not 
have  enforced  a  specific  performance  of  the  agreement; 
why  then  should  the  plaintiff  be  at  liberty  to  take  advan- 
tage of  it  in  the  absence  of  such  license^  and  of  the  lease 
to  be  founded  thereon  ? 

Cleaaby,  contra^  was  stopped  by  the  Court 

Lord  Abinger^  C.  B. — It  is  clear  that  by  these  articles 
of  agreement^  the  parties  intended  to  covenant  with  each 
other,  independently  of  the  lease  to  be  afterwards  granted. 
If  this  had  been  an  ejectment  by  the  landlord,  after  six 
months'  notice  to  quit,  the  cases  cited  might  have  applied ; 
but  then  an  action  might  have  been  brought  by  the  de- 
fendant against  the  plaintiff,  on  his  covenant  for  quiet 
enjoyment,  for  turning  him  out  of  possession.  This  is  a 
contract  which  is  to  bind  both  parties  even  if  no  lease  be 
granted,  and  in  addition,  the  defendant  was  to  have  a 
lease,  if  the  license  should  be  obtained.  No  lease  having 
been  made,  but  the  defendant  having  occupied  for  the 
whole  of  the  term  agreed  upon,  and  having  had  the  full 
benefit  which  he  could  have  enjoyed  under  the  lease,  he 
cannot  now  say  that  the  covenants  are  not  binding,  be- 
cause the  lease  was  not  granted. 

Alderson,  B.,  and  Gurney,  B.,  concurred. 

Judgment  for  the  plaintiff. 

(a)  4  £:a8t,  221. 
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Exch.ofPUm^ 
1842. 

Sterickeb  and  Another  v.  Barker.  Jan.  19. 

Assumpsit  by  indorsee  against  drawer  of  a  bill  of  ex-  in  an  action  by 

change.     The  declaration  alleged^  that  the  defendant^  on  against  the 

the  5th  May,  1841,  made  his  bill  of  exchange  in  writing,  o^exchi^ge.***" 

and  directed  the  same  to  one  George  Baxter,  and  thereby  ^^«  omUsion  of 

a  promise  by 

required  the  said  George  Baxter  to  pay  to  the  order  of  the  the  drawer  to 
defendant  103/.  78.  6rf.,  two  months  after  the  date  thereof,  mere\y*mS^Br 
which  period  had  elapsed  before  the  commencement  of  this  <>^^orni,  which 

*  *  can  only  be 

suit;  and  the  defendant  then  indorsed  the  said  bill  to  the  taken  advan- 

plaintiffs ;  and  that  the  said  George  Baxter  did  not  pay  the  ciai  demurrer. 

said  bill,  although  the  same  was  presented  to  him  on  the  ,y,tlL'Son 

day  when  it  became  due,  whereof  the  defendant  then  had  ^^^  promise  it 

m  such  case 
notice.  altogether  un» 

Plea,  that  the  defendant  had  not  notice  of  dishonour  of  "**^***"y- 
the  said  bill  of  exchange  on  the  day  when  the  same  became 
due,  modo  et  forma. 

Special  demurrer,  assigning  for  cause,  that  the  defend- 
ant was  not  entitled  to  notice  of  the  dishonour  of  the  bill 
on  the  day  when  it  became  due,  and  that  the  pretended 
traverse  in  the  plea  raised  an  issue  wholly  immaterial. 
Joinder  in  demurrer. 

The  points  marked  for  argument  by  the  defendant  were, 
that  the  declaration  was  insufficient;  first,  because  it  stated 
that  the  defendant  had  notice  on  the  day  of  the  dishonour 
of  the  bill;  secondly,  because  it  contained  no  averment  of 
any  promise  by  the  defendant. 

Bali  appeared  to  support  the  demurrer,  but  the  Court 
called  on 

JFordsworth,  contra. — The  plea  undoubtedly  cannot  be 
sustained.  But  the  declaration  is  bad  on  general  demur- 
rer, for  want  of  an  allegation  of  a  promise  to  pay.    That  is 
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Exch,  of  Pleat,  a  defect  not  of  form  merely,  but  of  substance ;  Henry  v. 
.  ^  '  ^  Burbidge  (a).  That  was  an  action  by  the  indorsee  against 
Stericker  the  drawer  of  a  bill  of  exchange,  and  no  promise  to  pay 
Barker.  was  alleged.  Tindal,  C.  J.,  says — ^'In  this  action,  whidi 
is  against  the  drawer,  the  bill  does  not  constitute  a  debt, 
but  raises  a  promise  by  implication  of  law,  to  pay  in  case 
of  the  acceptor  failing  to  do  so.  That  promise,  I  am  of 
opinion,  ought  to  be  alleged  in  the  declaration.''  The  cases 
of  Hayter  v.  Moat  (i),  and  Harding  v.  Hibel  (c),  are  autho- 
rities to  shew  that  a  promise  to  pay  is  necessary  in  an  in- 
debitatus coimt,  and  that  such  promise  is  matter  of  sub- 
stance, and  not  of  form  merely.  Where  the  action  is 
against  the  acceptor,  indeed,  no  promise  to  pay  need  be 
alleged,  because  his  liability  is  not  implied  and  conditional, 
like  that  of  the  drawer,  but  express  and  absolute  on  the 
face  of  the  contract.  Griffith  v.  Roxbrough  (rf)  will  proba- 
bly be  cited  on  the  other  side.  There,  undoubtedly,  this 
Court  appeared  to  think  that  no  promise  to  pay  need 
now  be  alleged  in  a  count  on  a  bill  or  note,  and  held  that 
at  all  events  the  omission  of  it  could  only  be  taken  advan- 
tage of  on  special  demurrer :  but  the  cases  of  Hayter  v. 
Moat  and  Harding  v.  Hibel  were  not  referred  to. 

BaU,  in  reply. — The  objection  to  the  declaration  is,  at 
all  events,  matter  of  form  only,  and  not  of  substance. 
The  count  pursues  the  form  given  in  the  rule  of  Trin.  T., 
1  Will.  4.  The  promise  to  pay  is  not  now  traversable,  and 
therefore  none  need  be  alleged.  Besides,  this  is  an  action 
against  the  drawer  by  his  indorsee,  on  a  bill  payable  to  the 
order  of  the  drawer,  and  there  is  therefore  a  privity  of  con- 
tract between  the  parties. 

Lord  Abinger,  C.  B. — It  is  clear  that  the  defendant 

(a)  3  Bing.  N.  C.  501 ;  4  Scott,  296.        (c)  4  Tyrw.  314. 
(i)  2  M.  &  W.  56.  (rf)  2  M.  &  W.  734. 
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dbuld  not  have  traversed  the  promise  to  pay,  and  therefore  Exck.  qf  pteai, 
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I  think  the  plaintiffs  were  not  bound  to  allege  it.     If  that 

view  of  the  case  had  been  presented  to  the  Court  of  Com-     stericker 

mon  Pleas  in  the  case  of  Henry  v.  Burbidge,  I  cannot  but      Barker. 

think  that  they  would  have  formed  a  different  conclusion. 

The  judgment  must  be  for  the  plaintiffs. 

Alderson,  B. — It  is  sufficient  to  say,  as  I  said  in  the 
case  of  Griffith  v.  Roxbrough,  that  the  promise  to  pay,  in 
this  case,  not  being  traversable  by  the  defendant,  the  omis- 
sion of  it  is,  at  all  events,  mere  matter  of  form,  which  can- 
not be  taken  advantage  of  except  on  special  demurrer. 


GuRNBY,  B.,  concurred. 


Judgment  for  the  plaintiffs. 


Vesey  V,  Mantell.  /^„^  ]9 

XJ£BT  on  bond.  The  declaration  stated,  that  the  defend-  The  condition 
ant,  by  his  writing  obligatory,  bearing  date  the  2nd  Sep-  riddngthatone 
tember,  1840,  acknowledged  himself  to  be  held  and  firmly  ^u?i'.*'*p,f**^ 
bound  to  the  plaintiff  in  the  penal  sum  of  £100,  subject  eery  against  ae- 
to  a  condition  therein  contained,  whereby,  after  reciting  (naming  them) 
that  one  Mary  Ann  Torwood  had  exhibited  her  bill  of  com-  Jefendant^M 
plaint  in  the  High  Court  of  Chancery  against  Isabella  defendants, 

was,  that  the 

Books,  Charles  Brutton  (and  several  other  parties  therein  now  defendant 
named),  and  the  now  defendant,  as  defendants;  the  con-  luch  cosu^a" 
dition  of  the  said  writing  obligatory  was  declared  to  be  ^1^^^°"'^ °^ 
such,  that  if  the  now  defendant,  his  heirs,  &c.,  should  well  should  award  to 
and  truly  pay  or  cause  to  be  paid  all  such  costs  as  the  said  fendants  :— 
Court  should  think  fit  to  award  to  all  the  said  defendants  ^.^Vict*  w 

this  condition 
was,  that  the  defendant  should  pay  the  costs  awarded  to  all  or  any  of  the  defendants  except 
himself. 
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Bxeh,  qfPleoi,  in  the  said  caose^  then  the  said  writing  obligatory  should 
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be  Yoid^  &c.  Averment,  that  the  said  Court  awarded  to 
the  said  Isabella  Rooks  and  Charles  Brutton,  the  defend- 
ants in  the  said  cause,  the  sum  of  45/.  18^.  lid.,  for  their 
costs,  &c.  Breach,  non-payment  of  that  sum  by  the  de- 
fendant. 

General  demurrer,  and  joinder. — The  ground  of  demurrer 
stated  in  the  margin  was,  that  by  the  condition  the  pay- 
ment was  to  be  of  costs  awarded  by  the  Court  to  all  the 
defendants  in  the  said  suit ;  whereas  the  declaration  shewed 
an  award  of  costs  to  some  of  the  defendants  only,  and  not 
to  all. 

Erie,  in  support  of  the  demurrer. — The  declaration  does 
not  shew  any  breach  of  the  condition  of  this  bond.  The 
condition  was,  that  the  defendant  should  be  liable  to  pay- 
ment of  the  costs  only  in  case  of  their  being  awarded  to 
all  the  defendants.  He  has  not  made  himself  responsible 
for  costs  which  may  become  payable  to  a  single  defendant. 
In  Kipling  v.  T\imer  (a),  where  the  condition  of  the  bond, 
after  reciting  that  three  parties  had  filed  their  bill  in  equity 
against  two  defendants  (naming  them),  was,  that  the 
obligor  should  pay  such  costs  as  the  Court  of  Chancery 
should  award  to  the  defendants,  the  majority  of  the  Court 
were  certainly  of  opinion  that  the  death  of  one  defendant, 
before  any  award  of  costs,  could  not  be  pleaded  in  dischai^ 
of  the  bond ;  but  Abbott,  C.  J.,  dissented,  and  said, — "  I 
doubt  whether  we  can  properly  introduce  the  words  '  or 
either  of  them '  into  the  condition  of  this  bond,  in  order 
to  satisfy  the  intention  of  the  parties.^'  A  long  series  of 
cases,  from  that  of  Lord  Arlington  v.  Merricke  (i),  down 
to  that  of  The  University  of  Cambridge  v.  Baldwin  (c),  has 
fully  established  the  principle,  that  the  strictest  con- 
struction is  to  be  applied  to  the  obligation  of  sureties.     In 

(a)  5  B.  &  Aid.  261.  the  cases  collected  in  the  notes. 

(6)  2  Saund.  403  ;  and  see  (c)  5  M,  &  W.  580. 
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suits  in  equity^  a  plaintiff  is  sometimes  directed  to  pay  ^n^^*  ^  P^h 

costs  to  one  defendant^  and  to  receive  them  from  another;  '  ^ 

and  it  is  not  at  all  necessarily  implied  in  this  condition,  Vesey 

that  the  defendant  should  pay  the  costs  which  may  be  Mantell. 
awarded  to  one  defendant  only. 

Montague  Smith,  contra. — ^The  word  "  all  '*  must,  in  order 
to  effectuate  the  plain  intention  of  the  parties,  be  construed 
distributively,  as  in  Kipling  v.  Thmer.  [Alderson,  B. — 
The  construction  for  which  Mr.  Erie  contends  would  lead 
to  this  absurdity,  that  the  defendant  is  to  pay  the  costs  that 
may  be  awarded  to  himself.] — He  was  then  stopped  by  the 
Court. 

Erie  was  heard  in  reply. 

Lord  Abinoer,  C.  B. — It  is  clear  that  the  word  "all'^ 
cannot  mean  that  the  defendant  is  to  pay  the  costs  that 
may  be  awarded  to  all  the  defendants  jointly ,  for  then  the 
absurdity  would  follow,  to  which  my  brother  Alderson  has 
referred,  that  he  would  have  to  pay  them  to  himself.  The 
construction  of  the  condition  must  therefore  be,  that  the 
defendant  shall  pay  the  costs  that  may  be  awarded  to  all  or 
any  of  the  defendants  in  the  suit  except  himself.  The  judg- 
ment must  be  for  the  plaintiff. 

Alderson,  B. — I  am  clearly  of  the  same  opinion.  The 
word  "  all  '*  must  be  taken  distributively ;  it  cannot  have 
been  meant  to  be  used  in  the  joint  sense,  otherwise  it  would 
import  that  the  defendant  was  bound  to  pay  such  costs  as 
should  be  awarded  to  himself  and  others. 

GuRNEY,  B.,  concurred. 

Judgment  for  the  plaintiff. 
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Ejcch.  of  Pleas, 
1842. 

Jan.  19.  Spaeth  v,  Hare^  Knt.^  and  Others. 

Declaration  in  ASSUMPSIT. — ^The  declaration  stated^  that  whereas  the 

statedfthat  the  defendants^  on  &c.^  bought  of  the  plaintiff  a  certain  quantity 

bouS?t*of'the  ^^  linseed,  on  board  a  certain  ship,  to  be  worked  by  the 

plaintiff  a  buvers  in  fourteen  days  from  the  ship^s  arrival  at  the  river 

quantity  of  lin-  ^    i     . 

seed,  to  be  Thames,  and  the  seed  being  ready  for  delivery,  and  the 
buyew  in^il  *  amount  to  bc  paid  either  in  ready  money,  less  2^  per  cent, 
days  from  rtic  ^  discouut.  Or  by  the  defendants'  acceptance  at  two  months, 
the  river,  the  Averments,  that  the  linseed  arrived  in  the  river  Thames, 
in  ready  money,  aiid  was  ready  for  delivery,  and  that  fourteen  days  from 
c«nt.^di»oount,  ^*^  being  SO  ready  had  elapsed ;  and  although  the  plaintiff 
or  by  the  de-      would  havc  delivered  the  said  linseed,  and  then  tendered 

fendants'  ac- 

cepunce  at  two  and  offered  the  same  to  the  defendants  for  their  acceptance, 
ment,  that  the '  ^^^  would  also  havc  drawn  upon  the  defendants,  and  have 
aiS*was*read^  received  their  acceptance  at  two  months,  for  the  price  of 
for  delivery ;  the  samc,  of  which  the  defendants  had  notice,  and  were 
had  elapsed ;  then  requested  to  pay  for  the  said  linseed  in  ready  money, 
SilfpWntifften-  ^'  *^  S^^®  ^^cir  said  acceptance ;  and  although  the  defend- 
d*rV*  *°  Jf**  ants  then  wholly  neglected  and  refused  so  to  give  such  ac- 
their  accept-      ccptaucc  as  aforesaid,  and  then  discharged  and  exonerated 

ance  and 

would  have  re-  the  plaintiff  from  drawing  upon  them,  or  tendering  for  their 
accM)tance'at  acceptance  any  bill  of  exchange,  yet  that  the  defendants 
two  months  for  jj^  ^ot  nor  would  acccpt  the  said  linseed,  nor  work  the 

the  price,  and 

although  the      same,  nor  pay  the  price  thereof  in  ready  money  to  the 

defendants  |   .      .^ 

were  requested    plaintlH. 

to  pay  in  ready      Third  plea,  that  the  defendants  were  not  requested  by 

money,  or  to  r       f  ^  j 

give  their  ac-     the  plaintiff  to  pay  for  the  said  linseed  in  ready  money,  or 

ceptance,  and  .  .     .  . ,  ,  /•         a        -n  i 

refused  to  do  to  give  their  said  acceptance,  modo  et  forma.  Fourth 
diKhVrged*"     P^®*>  ^^^^  ^^®  defendants  did  not  refuse  to  give  such  ac- 

the  plaintiff 

from  tendering 

a  bill  for  titeir  acceptance,  yet  they  did  not  accept  or  work  the  linseed,  or  pay  for  it  in  ready 

money. — Pleas,  first,  that  the  defendants  were  not  requested  to  pay  for  the  linseed  in  ready 

money,  or  to  give  their  acceptance :    2nd,  that  they  did  not  refuse  to  give  their  acceptance,  or 

discharge  the  plaintiff  from  tendering  a  bill  for  their  acceptance: — Held,  that  both  pleas  were 

bad,  as  traversing  averments  which  were  immaterial  to  the  maintenance  of  the  action. 
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ceptancei   or  discharge  or  exonerate  the  plaintiff  from  Exek.  of  p 
drawing  upon  them,  or  tendering  to  them  for  their  accept- 
ance any  bill  of  exchange,  modo  et  formft. 

Special  demurrer  to  the  third  plea,  assigning  for  causes, 
that  the  defendants  have  therein  attempted  to  take  issue 
on  an  averment  in  the  declaration,  not  material  to  the 
plaintiff's  claim  to  damages,  and  not  constituting  a  condi- 
tion precedent  to  the  plaintiff's  right  to  sue :  and  that  the 
plea  furnishes  no  answer  to  the  plaintiff's  claim  to  damages 
in  respect  of  the  defendants  not  having  accepted  the  said 
goods,  and  not  having  worked  them.  There  was  also  a 
demurrer  to  the  fourth  plea,  assigning  in  substance  the 
same  causes.     Joinders  in  demurrer. 

Barstow,  in  support  of  the  demurrers. — ^These  pleas  pro- 
fess to  answer  the  whole  count,  but  they  give  no  answer 
whatever  to  that  part  of  the  breach  which  complains  of  the 
non-acceptance  of  the  linseed,  and  the  not  working  it  out 
of  the  ship  within  the  fourteen  days.  All  that  the  third 
plea  says  is,  that  the  defendants  were  not  requested  to  pay 
in  ready  money  or  to  give  their  acceptance.  That  is  quite 
immaterial  to  the  maintenance  of  this  action.  The  same 
objection  applies  to  the  fourth  plea.  A  clear  cause  of  ac- 
tion, therefore,  remains  upon  the  declaration  unanswered. 

Hwann,  contra. — ^The  pleas  are  good,  for  they  traverse  a 
material  averment,  which  was  essential  to  the  maintenance 
of  the  action.  Upon  the  true  construction  of  this  contract, 
the  tender  of  the  bill  by  the  plaintiff  for  acceptance,  and 
the  acceptance  of  the  goods  by  the  defendants,  were  mutual 
conditions :  and  the  defendants  were  not  bound  to  accept 
the  goods  until  the  plaintiff  tendered  them  a  bill  for  accept- 
ance, that  being  the  special  mode  of  payment  agreed  upon. 
The  plaintiff  was  to  do  the  first  act,  namely,  to  draw  the  bill. 
If  this  averment  had  not  been  introduced  into  the  declara- 
tion, it  would  be  consistent  with  it  that  the  defendants 
refused  to  receive  the  goods,  because  the  plaintiff  would 
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jRMh.jf  Pleas,  not  draw  the  bill.  The  defendants  had  the  option  of  paying 

by  bill  at  two  months  if  they  thought  fit,  and  their  con- 
tract was  to  accept  the  goods  only  provided  the  plaintiff 
would  receive  payment  in  that  mode.  The  law  on  this 
subject  is  thus  stated  in  the  note  to  Peeters  v.  Opie{a): — 
"  Where  two  concurrent  acts  are  to  be  done,  the  party  who 
sues  the  other  for  non-performance  must  aver  that  he  has 
performed,  or  was  ready  to  perform,  his  part  of  the  con- 
tract.^'  The  averments  traversed  by  the  pleas  were  there- 
fore material  and  traversable,  and  the  issues  are  well 
taken  upon  them. 

Lord  Abingeb,  C.  B. — ^The  plaintiff  has  averred  in  his 
declaration  all  that  he  was  bound  to  do  in  order  to  maintain 
the  action.  The  contract  was,  that  the  defendants  should 
buy  of  the  plaintiff  a  quantity  of  linseed,  to  be  worked  by 
them  within  fourteen  days  after  it  arrived  in  the  river  and 
was  ready  for  delivery,  and  to  be  paid  for  in  ready  money, 
minus  a  certain  discount,  or  by  their  acceptance  at  two 
months.  The  declaration  states  the  arrival  of  the  linseed, 
and  that  it  was  ready  for  delivery,  and  avers  that  it  was 
duly  tendered  to  the  defendants  for  their  acceptance,  and 
that  they  were  requested  to  pay  for  it  in  ready  money,  or 
to  give  their  acceptance,  which  they  refused  to  give,  and 
discharged  the  plaintiff  firom  drawing  upon  them :  and  it 
is  then  averred  as  a  breach,  that  the  defendants  did  not 
accept  or  work  the  linseed,  or  pay  for  it  in  ready  money. 
To  this  the  defendants  plead,  that  they  were  not  requested 
to  pay  in  ready  money,  or  to  give  their  acceptance,  and  in 
another  plea,  that  they  did  not  refuse  to  give  their  accept- 
ance, or  discharge  the  plaintiff  from  drawing  upon  them  or 
tendering  a  bill  for  their  acceptance.  That  is  no  answer  to 
the  breach  of  contract  alleged  in  the  declaration ;  it  leaves 
it  in  doubt  whether  they  had  or  had  not  refused  to  accept 
the  goods.     Why  should  the  plaintiff  request  them  to  pay 

(«)  2  Saund.  352,  b. 
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either  in  bills  or  cash,  until  tliey  had  accepted  the  goods?  Bxek,  of  pieat, 
They  might  have  said  that  they  were  willing  to  pay  by  a 
bill,  but  that  the  plaintiff  required  cash,  and  that  would 
have  been  a  good  defence;  but  the  issues  raised  by  these 
pleas  are  altogether  immaterial.  Our  judgment  must 
therefore  be  for  the  plaintiff. 

Alderson,  B. — I  am  of  the  same  opinion.  The  facts 
stated  in  these  pleas  are  wholly  immaterial  to  the  mainte- 
nance of  the  action,  on  the  state  of  facts  set  forth  in  the 
declaration.  The  agreement  of  the  defendants  is,  that  they 
will  accept  the  goods,  and  pay  for  them  in  one  of  two 
modes.  As  soon,  therefore,  as  the  plaintiff  tendered  the 
goods,  and  the  defendants  refused  to  receive  them,  the  con- 
tract was  broken,  and  the  right  of  action  accrued. 

GcRNBY,  B.,  concurred. 

Judgment  for  the  plaintiff. 


HORNE  V.  EaMSDALE.  •^«»-  ^^• 

Assumpsit.    The  declaration  stated,  that  by  a  certain  To « declaration 
agreement  made  between  the  plaintiff,  as  clerk  to  the  com-  ittt^J^ 
missioners  for  building  a  certain  bridge,  to  wit,  at  Staines,  ^ndThatV^ani 
in  the  county  of  Middlesex,  of  the  first  part,  one  W.  Tay-  **>«  defendanu 

agreed  to  join 

lor  of  the  second  part,  and  G.  Simpson  and  the  defendant  with  t.  in  a 
of  the  third  part,  it  was  agreed,  that  whereas  the  commis-  tioned^^orpay- 
sioners  were  empowered  to  erect  a  certain  toll-gate,  and  mentoftherent 

*^  o       '  under  the  lease; 

the  said  W.  Taylor  had  been  and  was  declared  the  renter  and  alleging  at 
of  the  tolls  to  be  received  at  the  said  gate,  and  had  pro-  the  defendant 
posed  the  said  G.  Simpson  and  the  defendant  as  his  sure-  x.^?"  he\ond  : 

the  defendant 
pleaded,  first,  that  at  the  time  of  tendering  the  bond  to  him,  S.  bad  not  executed  the  same,  nor 
was  he  present  ready  to  execute  it  jointly  with  the  defendant :  2nd,  that  S.  died  before  the  com- 
mencement of  the  suit,  and  that  before  his  death  the  bond  was  not  tendered  to  the  defendant 
for  execution,  nor  was  he  requested  to  execute  it: — Jleldf  that  the  pleas  were  bad. 
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Etch,  of  Pieast  tics;  and  whereas  the  said  W.  Taylor  had  agreed  to  exe- 
cute a  counterpart  of  the  lease  which  the  commissioners 
should  execute  to  him  of  the  said  tolls ;  and  the  said  O. 
Simpson  and  the  defendant  undertook,  on  their  parts,  for 
the  punctual  payment  of  the  rent  according  to  the  terms 
of  that  agreement,  and  to  join  with  the  said  W.  Taylor  in 
a  bond  in  the  penal  sum  of  1000/.,  for  the  due  performance 
of  the  covenants  and  payment  of  the  rent  in  the  said  lease 
contained  and  reserved,  &;c.  The  declaration  then  averred, 
that  the  commissioners  did  execute  a  lease  to  Taylor,  pur- 
suant to  the  agreement;  and  that  although  Taylor  and 
Simpson  did  afterwards,  to  wit,  on  &c.,  execute  a  certain 
bond  in  the  penal  sum  of  1000/.,  for  the  due  payment  of 
the  rent  reserved  by  the  said  lease ;  and  although  the  de- 
fendant was  afterwards,  to  wit,  on  &c.,  requested  by  the 
commissioners  to  join  in  the  said  bond,  and  to  execute  the 
same,  and  although  the  said  bond,  after  the  same  was  exe- 
cuted by  the  said  W.  Taylor,  was  tendered  to  the  defend- 
ant to  be  executed  by  him ;  yet  the  defendant  did  not  nor 
would  join  with  the  said  W.  Taylor  in  the  said  bond, 
whereby  the  commissioners  were  unable  to  recover  from 
the  defendant  the  sum  of  800/.  then  due  from  the  said  W. 
Taylor  to  the  said  commissioners  for  the  rent  of  the  said 
tolls,  &c. 

Fleas : — ^First,  that  at  the  time  of  tendering  and  offering 
the  said  bond  to  the  defendant  to  be  executed  by  him,  as 
in  the  declaration  mentioned,  the  said  G.  Simpson  had  not 
executed  the  same,  nor  was  he  present  on  that  occasion, 
ready  to  execute  the  same  jointly  with  the  defendant;  se- 
condly, that  the  said  G.  Simpson  departed  this  life  before 
the  commencement  of  this  suit,  and  that  before  the  decease 
of  the  said  G.  Simpson,  the  said  bond  was  not  tendered  or 
offered  to  the  defendant  for  his  execution,  nor  was  he,  be- 
fore the  decease  of  the  said  G.  Simpson,  requested  to  exe- 
cute the  same. 

To  these  pleas  the  plaintiff  demurred  specially ;  assign- 
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ing  for  causes  of  demurrer,  that  the  facts  of  Simpson's  not  ^ch,  of  PUat, 
having  executed  the  bond  before  it  was  tendered  to  the  de-  ^  '  ^ 

fendant  for  his  execution,  and  of  his  having  died  before  it       Hornb 
was  so  tendered,  were  no  answer  to  the  action.     Joinder     Ramsdalb. 
in  demurrer. 


Cleasby,  in  support  of  the  demurrer. — These  pleas  fur- 
nish no  answer  to  the  action.  The  first  appears  to  suppose 
it  to  have  been  material  that  the  sureties  should  both  exe- 
cute the  bond  at  the  same  time  and  place.  But  there  is 
no  agreement  on  the  part  of  one  surety,  that  the  other 
shall  also  execute ;  otherwise  it  would  only  be  for  two  of 
the  obligors  to  refuse  to  meet  for  the  purpose  of  executing 
it,  and  the  lessor  would  be  left  without  any  mode  of  ob- 
taining security.  The  second  plea  merely  amounts  to  this, 
that  Simpson  had  not  executed  the  bond  when  it  was  ten- 
dered to  the  defendant  for  execution.  If  that  be  a  defence, 
each  surety  has  but  to  refuse  to  execute,  and  the  plaintiff 
is  without  remedy.  There  is  no  condition  that  either  of 
them  shall  not  join  the  principal  in  the  bond,  unless  the 
other  has  first  executed,  or  is  ready  to  join  in  the  execu- 
tion. They  cannot  be  compelled  to  meet  for  the  purpose. 
— ^The  Court  then  called  upon 

jBrfe,  contra. — It  is  part  of  the  stipulation  between  the 
parties  that  there  shall  be  two  sureties :  but  the  commis- 
sioners have  executed  the  lease  with  one  surety  only,  and, 
having  lain  by  until  the  other  is  dead,  and  the  principal 
has  become  insolvent,  now  call  upon  the  former  for  pay- 
ment of  the  whole  sum  due.  This  amounts  to  such  laches 
on  their  part  as  discharges  the  defendant  from  his  obliga- 
tion ;  since  he  may  reasonably  allege,  that  one  motive  for 
his  becoming  a  surety  was  that  his  co-surety  would  exer- 
cise some  control  over  the  principal:  his  situation  has 
therefore  been  altered  to  his  prejudice,  by  the  neglect  of 
the  commissioners  to  obtain  the  signature  of  both  sureties 
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Erek.  of  PUaSf  pursuant  to  the  agreement.  In  BelhUrs  v.  Ebstcarth  (a),  the 
^  ^  ^  defendant  gave  a  bond  to  the  plaintiffs  for  the  due  account- 
HoRNB  ing  of  the  principal,  who  afterwards,  with  the  plaintiffs' 
Ramsdalb.  knowledge,  took  a  partner :  it  was  held  that  the  defendant 
was  thereby  discharged  from  liability.  InDancey.  Girdler{b), 
where  the  defendant  gave  a  bond  to  the  plaintiffs,  payable  to 
them  and  their  successors,  as  governors  of  a  society,  condi- 
tioned for  the  &ithful  accounting  with  them  and  the  suc- 
cessors, governors,  &c.,  of  a  collector ;  and  the  society  was 
afterwards  incorporated  by  letters  patent ;  it  was  held,  that 
the  defendant  was  not  liable  for  the  default  of  the  collector 
subsequently  to  such  incorporation.  [Alderson,  B. — Here 
the  parties  agree  to  join  with  Taylor  in  the  bond;  the  only 
material  thing,  therefore,  was  that  Taylor  should  execute 
it.]  Suppose,  when  the  parties  met,  one  refused  to  exe- 
cute; might  not  the  other  take  advantage  of  his  reftisal? 
If,  before  the  bond  was  tendered  to  the  defendant  for  exe- 
cution, Simpson  had  been  released,  the  defendant  would 
surely  have  been  discharged.  But  further,  the  declaration 
is  defective :  the  agreement  ought  to  have  been  made  with 
the  commissioners ;  and  unless  it  were  so  made,  there  was 
no  consideration  for  the  defendant's  promise,  inasmuch  as 
it  does  not  appear  that  the  plaintiff  had  any  authority  to 
make  the  agreement  on  their  behalf.  The  whole  of  the 
consideration  is  the  lease  of  the  tolls  to  Taylor  by  the  com- 
missioners. 

Lord  Abinoer,  C.  B. — I  am  clearly  of  opinion  that  the 
plaintiff  is  entitled  to  the  judgment  of  the  Court.  The 
agreement  must  receive  the  same  interpretation  as  it  would 
have  borne  at  the  time  when  it  was  signed.  It  is  a  con- 
tract by  each  of  the  intended  sureties  to  join  in  the  bond 
with  Taylor,  the  principal ;  i.  e.  to  execute  the  bond  in  the 
character  of  surety.     It  is  not  a  contract  that  they  shall 

(a)  3  Campb.  53.  (b)  1  N.  R.  34. 
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.execute  it  in  the  presence  of  each  other^  or  that  if  one  die^  Exeh,  of  Ptms, 

the  other  shall  be  at  liberty  to  refuse  to  execute  it.    As  to  ^  ^      ^ 

the  other  point,  I  think  the  declaration  is  quite  sufficient.  Horns 


r. 
Ramboalb, 


Alderson,  B. — I  am  of  the  same  opinion.  What  the 
defendant  undertook  was,  to  join  with  Taylor  in  the  bond. 
The  only  condition  precedent  was  the  execution  of  the 
bond  by  Taylor.  He  has  executed  it,  but  the  defendant 
refuses  to  do  so.  I  think  he  has  no  right  so  to  refuse ;  it 
is  no  part  of  the  agreement  that  he  shall  join  with  the 
other  surety  in  the  execution. 

OuRMET,  B.,  concurred. 

Judgment  for  the  plaintiff. 


England  and  Another,  Executors,  v.  Watson,  Executor.       Jan.  19. 

XJEBT  on  bond  by  the  plaintiffs,  as  executors  of  the  sur*  Payment  of 
viving  executor  of  the  will  of  W.  Pinning,  the  survivor  of  cou^  under 
Samuel  Bean,  against  the  defendant  as  executor  of  John  ^\^  *  is^in* 
Watson.    The  declaration  stated,  that  John  Watson  in  discharge  of 

principal  and 

his  lifetime,  by  his  writing  obligatory  &c.,  acknowledged  interest  on  a 
himself  to  be  held  and  firmly  bound  to  the  said  W.  Pin-  cannot*be  *^  ' 
ning  and  S.  Bean  in  the  sum  of  £3000  :  and  averred  as  a  P^?^^  ^^  »» 

^  '  action  on  the 

breach  the  non-payment  thereof  by  John  Watson  in  his  bond, 
lifetime,  or  by  the  defendant  as  executor  since  his  decease. 
The  plea  set  out  the  bond  and  condition  on  oyer.  The 
condition,  after  reciting,  that  by  a  marriage  intended  to  be 
solemnized  between  the  said  John  Watson  and  Elizabeth 
Robinson,  he  the  said  John  Watson  would  receive  with 
his  said  intended  wife  the  sum  of  £2000  and  upwards, 
stated,  that  the  bond  was  to  be  void,  if,  after  the  marriage, 
the  said  John  Watson  should  die  in  the  lifetime  of  his  said 
intended  wife,  and  his  heirs,  executors,  &c.,  should,  within 
six  months  after  his  decease,  pay  to  the  said  W.  Pinning 

VOL.  IX.  z  M.  w. 
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Sxeh,  nf  Pieoi,  and  8.  Bean  tile  sam  of  £1500^  in  trust  for  his  said  m- 

.1^?!  .    tended  wife ;  bat  if  she  should  die  in  his  lifetime^  the  b<nid 

Bnolakd  was  to  be  void  in  case  he  should  make  payment  to  the 
Watson,  person  or  persons  to  whom  she  should^  by  any  will  or 
other  testamentaiy  writings  give  or  bequeath  all  or  any 
part  of  the  daid  sum  of  £1500.  The  plea  then  aU^ed 
payment  into  CovStt  of  the  sum  of  £315^  principal  Inoney 
and  ^terest  due  upon  the  htmd,  together  with  the  ^iirtlier 
«um  of  £11  for  costs;  and  averred  that  those  sums  were 
the  full  amount  due  for  principal^  interest^  and  costs.  Ve- 
rification. 

General  demurrer  and  joinder. 

The  points  marked  for  argument  on  the  part  <^  the 
plaifitiflb  wenre : — Ist^  l^t  payment  of  money  into  Courts 
under  the  stat.  4  &  5  Anne^  c.  16^  in  discharge  of  all  prin- 
cipal and  interest  due  upon  a  bond^  and  of  costs  incurred 
in  any  suit  at  law  or  in  equity^  could  not  be  pleaded :  2ndly, 
that  the  provisions  of  the  4  &  5  Anne^  c.  16^  s.  3^  did  not 
apply  to  the  ease  of  a  bond  conditioned^  like  the  pre9ent> 
for  the  payment  of  uncertain  amounts^  contingent  on  tm- 
certain  events :  Srdly,  that  under  the  stat.  8  &  9  Will.  3, 
c.  11^  the  plaintiffs  were  entitled  to  have  judgment  for  the 
whole  penalty  on  the  bond^  to  stand  as  a  security  for  fu- 
ture breaches. 

The  defendant's  points  were: — Ist^  that  the  bond  in 
question  was  a  bond  with  a  condition  of  defeasance/to  make 
void  the  same  upon  payment  of  a  less  sum  at  a  day  cer- 
tain^ within  the  4  Anne^  c  16^  ss.  12  &  13  :  2ndly,  that  by 
that  statute^  payment  into  Court  of  the  sum  actually  due 
upon  such  abend  at  any  tiine^  with  costs^  might  be  pleaded> 
and^  if  no  more  wefre  actually  due,  was  a  complete  answer 
to  the  action  upon  it :  4rdly^  that  the  plea  stated  a  tiraveirs- 
able  fact^  viz.  that  no  more  than  £315  was  due  upon  the 
bond^  and  that  a  good  issue  might  be  taken  thereon. 


Orampion,  in  mipport  of  the  demurrer.-^This  plea  is 
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altogether  unwarranted  by  precedent.    It  is  an  attempt  to  Ezch.  of  Pieat^ 

.  .  1842 

extend  the  provisions  of  the  stat.  4  &  5  Anne^  c.  16^  as.  12  - 

&  13,  to  the  case  of  a  bond  debt  payable  on  a  contingency.  England 
Sach  a  construction  is  altogether  opposed  to  the  established  Watsom. 
sense  of  the  statute.  The  12th  section  enacts,  that  where 
an  action  of  debt  is  brought  '^  upon  any  bond  which  hath 
a  condition  of  defeasance  to  make  void  the  same  upon 
payment  of  a  lesser  sum  at  a  day  or  place  certain/'  if  the 
obUgor  has,  before  action  brought,  paid  the  principal  and 
interest  due  by  the  defeasance,  dthough  not  strictly  ac- 
cording to  the  condition,  such  payment  may  be  pleaded  to 
the  action,  and  shall  be  an  effectual  bar.  The  13th  section 
enacts,  '^  that  if  at  any  time,  pending  an  action  upon  any 
such  bond  with  a  penalty,  the  defendant  shall  bring  into 
the  Court  where  the  action  shall  be  depending,  all  the 
principal  money  and  interest  due  on  such  bond,  and  also 
all  such  costs  as  have  been  expended  in  any  suit  or  suits 
at  law  or  in  equity  upon  such  bond,  the  said  money  so 
brought  in  shall  be  deemed  and  taken  to  be  in  full  satis- 
faction and  discharge  of  the  said  bond;  and  the  Court 
shall  and  may  give  judgment  to  discharge  every  such  de- 
fendant of  and  from  the  same  accordingly .''  The  clear 
meaning  of  that  section  is,  not  that  the  amount  of  the  debt 
is  to  be  found  and  settled  by  a  jury,  but  that  it  is  to  be 
ascertained  by  the  officer  of  the  Court. — He  was  then 
stopped  by  the  Court,  who  called  on 

W.  H.  fFatson,  contra. — The  defendant  is  entitled  to 
plead  the  payment  into  Court  in  this  case.  Before  the 
stat.  3  &  4  Will.  4,  c.  42,  s.  21,  and  the  rules  of*  Court 
founded  thereon,  of  Hilary  Term,  4  Will.  4,  and  Trinity 
Term,  1  Vict.,  the  general  rule  was,  that  money  could  be 
paid  into  Court  only  in  actions  of  debt  or  assumpsit,  where 
the  plaintiff  demanded  a  sum  certain,  or  one  capable  of 
being  ascertained  by  mere  computation.  There  were  also 
several  particular  statutes,  under  which  it  would  be  paid 

z2 
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Bxeh,  of  puoM,  in,  e.  AT.,  the  Carriers'  Act,  1  Will.  4,  c.  68.     But,  until  the 

1842 

^     recent  statute  and  the  new  rules,  it  could  in  no  case  be 

England  pleaded.  Now  the  rule  of  Trinity  Term,  1  Vict.,  is  in  the 
Watson.  most  general  terms :  it  directs,  that  when  money  is  paid 
into  Court,  it  shall  be  pleaded  in  all  cases.  Secondly,  this 
bond  is  within  the  4  &  5  Anne,  c.  16,  s.  12 ;  for,  being 
payable  six  months  after  Watson's  decease,  it  is  a  bond 
payable  ''  at  a  day  certain.''  A  bond  payable  on  a  contin- 
gency, when  the  contingency  has  happened,  is  within  the 
statute.  In  Murray  v.  Earl  of  Stair  (a),  which  was  the 
case  of  a  post  obit  bond,  payable  six  months  after  the  de- 
cease of  the  then  Earl  of  Stair,  Abbott,  C.  J.,  thought  it 
was  within  the  statute.  In  Ex  parte  fftnchester  {b). 
Lord  Hardwicke  thought  it  was  not  a  case  faUing  within 
the  statute ;  but  there  the  contingency  had  not  happened, 
because  the  principal  money  had  not  become  due.  [At- 
derson,  B. — This  is  not  like  the  case  of  a  bill  of  exchange, 
which  shews  on  the  face  of  it  how  much  is  due ;  it  is  the 
case  of  money  payable  at  a  certain  time  after  a  man's 
death :  is  the  Master  to  determine  the  fact  or  the  time  of 
the  death  ?  There  may  in  such  a  case  be  matters  in  con- 
troversy, which  the  party  has  a  right  to  have  brought  be- 
fore a  jury.  The  case  is  different  where  the  contingency 
has  already  happened,  and  nothing  more  is  required  than 
mere  computation ;  here  it  has  to  be  ascertained  whether 
the  contingency  has  in  fact  happened  or  not.]  The  test 
is,  whether  it  is  a  case  in  which  it  is  necessary  to  assign 
breaches  under  the  stat.  8  &  9  Will.  3,  c.  1 1,  s.  8 ;  if  it  be  not, 
the  case  is  governed  by  the  statute  of  Anne.  In  Cardozo 
V.  Hardy  (c),  where  the  bond  was  payable  at  a  day  named, 
or  within  a  month  after  the  death  of  the  obligee,  which 
should  first  happen,  it  was  held  to  be  a  case  in  which  it 
was  not  necessary  to  assign  breaches. — He  cited  also  SmUh 
V.  Bond  {d).     [Lord  Abingery  C.  B. — Should  not  the  plea 

(a)  2  B.  &  Cr.  82.  (c)  2  Moore,  220. 

(h)  1  Atk«  118.  (<Q  10  Bing.  125  ;  3  M.  &  Scott,  528. 
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have  stated  the  time  when  the  money  became  due  ?]    That  ^c*.  ©/  PUaSf 
would  be  a  question  to  be  determined  by  the  jury.  '  ^ 

England 

Crampton,  in  reply.-The  new  rules  have  no  application  w^t'ok. 
whatever  to  this  case.  They  are  applicable  to  those  cases 
in  which^  previously,  money  could  have  been  paid  into 
Court :  but  the  Court  did  not,  under  the  former  practice^ 
allow  money  to  be  paid  into  Court  in  an  action  of  debt  on 
bond.  The  rule  is  correctly  stated  in  Selwyn's  Nisi  Prius, 
tit.  Debt,  Vol.  1,  p.  542,  (8th  edit.) :—''  In  debt  upon 
bond,  the  Court  will  not  permit  money  to  be  paid  into 
Court,  but  will  refer  it  to  the  Master  to  compute  what  is 
due  for  principal  and  interest.^'  Under  the  stat.  4  &  5 
Anne,  c.  16,  the  application  is  made  to  the  equitable  juris- 
diction of  the  Court,  and  the  Court  exercises  a  discretion 
upon  it ;  it  is  in  no  respect  the  province  of  the  jury,  nor 
can  money  be  paid  into  Court  in  such  a  case,  so  as  to  affect 
the  pleadings. 

Lord  Abinoer,  C.  B. — I  am  of  opinion  that  the  plain* 
tiffs  are  entitled  to  the  judgment  of  the  Court.  Under 
the  statute  of  Anne,  a  defendant,  in  certain  cases  of  debt 
upon  bond,  may  pay  into  Court  the  principal  money  and 
interest,  with  costs  of  suit,  the  whole  to  be  computed  by 
the  Master,  and  the  Court  may  thereupon  stay  the  pro- 
ceedings in  the  action.  But  it  does  not  at  all  follow  that 
the  defendant  can  plead  such  payment;  indeed,  it  must 
often  happen  that  the  proceedings  will  be  stayed  before  he 
will  be  required  to  plead.  The  new  rules  have  no  applica- 
tion to  such  a  case  as  this ;  all  that  they  do  is  to  direct 
that  payment  of  money  into  Court  must  be  pleaded,  which 
applies  to  those  cases  where  the  payment  is  made  without 
leave  of  the  Court, 

Alderson,  B. — I  am  of  the  same  opinion.  The  pay- 
ment of  money  into  Court  under  the  new  rules  has  nothing 
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Emoland 

r. 
Watson. 


Etch,  of  PUat,   wliatever  to  do  with  the  present  case.    There  the  defendant 

fixes  the  amonnt  himself^  and  pays  it  in  at  his  peril :  bat 
under  the  statute  of  Anne^  the  Court  is  to  ascertain^ 
through  its  officer^  the  amount  due  for  principal  and  in- 
terest^ and  costs  upon  the  bond^  and  to  discharge  the  de- 
fendant from  the  debt.  In  this  case,  the  defendant  claims 
himself  to  determine  the  amount  due  firom  him  for  prin- 
cipal^ interest^  and  costs,  and  wants  the  jury  to  decide 
whether  he  is  right  or  wrong :  but  the  statute  declares 
that  that  is  a  question  for  the  Coiurt. 


OuBNEY,  B.,  concurred. 


Judgment  for  the  plaintiffs*. 


Jan,  19. 


Tylee  V.  Bland. 


Assumpsit  for 
work  and  la- 
bour, money 
paid,  and  on  an 
account  stated. 
Plea,  as  to 
4/.  16«.,  parcel, 
&C.,  that,  after 
the  making  of 
the  defendant's 


Assumpsit  for  work  and  labour^  money  paid,  and  on 
an  account  stated. 

Flea,  as  to  the  sum  of  4/.  16^.,  parcel  &c.,  that  after  the 
making  of  the  promises  by  the  defendant  in  the  deelaratioii 
mentioned,  and  before  the  commencement  ^  the  suit,  to 
wit,  on  the  28th  of  June,  1841,  the  defendant  was  ready 
orT&cTtbe '^'^  and  willing  to  pay,  and  tendered  to  the  plaintiff  the  sum 
defendant  ten-    ^f  4/^  jg^  ^nd  that,  afkcr  the  making  of  the  promises  as  to 

dered  to  the  '  '  .      . 

plaintiff 4;.  16«.,  that  sum,  he  hath  always  been  and  still  is  ready  to  pay  the 
sum',  be  has  ai-  said  sum  of  4L  168.  to  the  plaintiff,  and  now  brings  the 

rTdV'^^.y       ««»«  i°tO  Court,  &C. 
the  said  sum  of 
42.  I6i.  to  the 

plaintiff,  and  now  brings  the  same  into  Coort,  8te. — Replication,  that  before  the  making  of  the 
tender  in  the  plea  mentioned,  and  before  and  at  the  time  of  the  demand  and  refusal  hereinafter 
mentioned,  a  larger  sum  than  4/.  16f.,  to  wit,  7/.  12«.,  that  sum  including  the  4/.  16t.,  was  due 
from  the  defendant  to  the  plaintiff  on  account  of  divers  of  the  causes  of  action  in  the  declar- 
ation ;  and  that  before  the  making  of  the  said  tender,  to  wit,  on  &c.,  the  plaintiff  demanded  of 
the  defendant  payment  of  the  said  sum  of  7/.  12«.,  which  so  included  the  said  sum  of  4/.  IBs, ; 
yet  the  defendant  did  not  pay  the  said  sum  of  7/.  12<.,  or  any  part  thereof,  but  refused  to  pay 
the  same  and  every  part  thereof,  and  that  no  set-off  or  other  just  cause  then  existed  for  the 
non-payment : — B9ld,  on  special  demurrer,  that  the  replication  was  good. 
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Beplication^  tliat  before  the  making  of  the  said  tender  E^tek.  qf  Pk^, 
in  the  said  plea  alleged,  and  before  and  at  the  time  of  the    -  ii^__' 
demand  and  refusal  hereinafter  mentioned^  a  larger  sum        tylbr 
than  4L  Ifo.^  to  wit,  the  sum  of  7L  \%s.,  the  said  last-men-       Blamd. 
tioned  sum  including  the  said  sum  of  4JL  \6».,  was  due  from 
tilie  defendant  to  the  plaintiff  on  account  of  divers  of  the 
said  causes  of  action  in  the  declaration  mentioned ;  and 
that  before  the  making  of  the  said  tender  in  the  said  plea 
alleged,  to  wit,  on  the  25th  of  June,  1841,  the  plaintiff 
demanded  of  the  defendant  payment  of  the  said  sum  of 
IL  \2s*,  which  so  then  included  the  said  sum  of  42.  Ifo,, 
yet  the  defendant  did  not  pay  to  the  plaintiff  the  said  sum 
of  7/.  \2s.  or  any  part  thereof,  but  then  wholly  neglected 
and  refiised  to  pay  the  said  sum  of  7L  \2s»  and  every  part 
thereof;  and  that  no  set-off  or  other  just  cause  then  existed 
for  non-payment  by  the  defendant  of  the  said  sum  of  7U 
12b.  or  any  part  thereof.— Verification. 

Special  demurrer,  and  joinder  in  demurrer. 

Ogle,  in  support  of  the  demurrer. — ^This  was  a  good  tender 
of  the  4/.  16«.  The  plaintiff  seeks  to  recover  on  several 
causes  of  action,  and  the  defendant  in  such  case  has  a  right 
to  plead  a  tender  to  one  of  them.  Suppose  the  defendant 
were  charged  as  obligor  on  two  bonds,  one  for  3001.  and 
the  other  for  200/.,  might  he  not  plead  a  tender  as  to  one 
of  them,  denying  his  liability  on  the  other  ?  In  Bac.  Abr.» 
Tender,  449,  it  is  laid  down  that  '^  if  A.  be  indebted  to  B. 
in  divers  distinct  sums  of  money,  he  may  make  a  tender 
of  any  one  of  the  simis.'^  Cotton  v.  Godwin  (a)  wiU  be  relied 
on  for  the  plaintiff,  but  that  case  is  distinguishable,  because 
there  there  was  but  a  single  cause  of  action.  Here  the 
defendant  was  always  ready  to  pay,  so  far  as  regards  this 
sum  of  4/.  1 69.  The  plea  is  good  as  to  that  amount,  and 
the  replication  contains  no  answer  to  it. 

(fl)  7  M.  &  W.  147. 
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Bxek.  qfPieoi,      Martin,  contra. — ^The  replication  is  good.    The  cause  of 

1642  •         .  .  . 

^     action  disdoaed  by  the  declaration  is  one  which  the  plain* 

Tyler        tiff  might  enforce  at  once,  without  any  demand  of  payment. 

Bland.  Then  the  plea  of  tender  means  this :  that  the  debtor^ 
though  he  was  bound  to  pay  without  demand^  may  tender 
the  sum  due ;  and  if  he  can  also  make  out  that  he  was 
always  ready  to  pay  it,  the  law  excuses  him  from  any  da- 
mages subsequent  to  such  tender.  He  must  shew  affirm- 
atively, that  from  the  time  of  the  accruing  of  the  debt  he 
was  always  ready  to  pay;  and  therefore  it  is  that  a  de- 
mand and  refusal  previously  to  the  tender  prevents  him 
from  ever  availing  himself  of  the  tender,  because  he  has  once, 
made  a  default.  Now  this  replication  shews  that  there  was 
a  time  when  the  defendant  was  not  ready  to  pay  the  4/.  16^., 
viz.,  when  he  refused  payment  ^'  of  the  said  sum  of  71. 12$. 
(which  included  the  4/.  16s.)j  and  every  part  thereof 
[Alderson,  B. — Kthe  words  "and  every  part  thereof  are 
a  material  part  of  the  averment,  you  are  right.]  The  de- 
fendant might  have  rejoined  a  tender  of  the  41,  16«.  [M' 
dersan,  B. — ^The  question  is,  whether  this  replication  does 
state  a  demand  and  refusal  of  the  4/.  16s.  Suppose  the 
one  party  demands  71.  12s.,  and  the  other  says,  I  do  not 
owe  you  more  than  4/.  16^.,  and  no  more  passes ;  is  that  a 
refusal  of  payment  of  the  4/.  16s.  ?]  Yes,  because  it  is  the 
duty  of  the  debtor  to  pay  the  sum  justly  due,  and  there  is 
BO  obligation  on  the  creditor  to  demand  it ;  and  it  makes  no 
difference  whether  it  be  demanded  as  part  of  a  larger  sum 
or  not.  A  tender,  at  the  time  of  the  demand,  of  the  41. 16s., 
would  indeed  have  been  an  answer  to  this  replication ;  but 
on  these  pleadings  it  appears  to  be  a  previous  demand  of 
the  71.  12s.j  and  a  refusal  of  all  and  every  part  of  that  sum. 
[Lord  Abinger,  C.  B. — ^Are  we  bound  to  assimie  that  the 
tender  stated  in  the  plea,  and  admitted  by  the  replica- 
tion, was  made  at  a  different  time  from  the  demand  ?  It 
might  have  been  immediately  after,  and  part  of  the  same 
transaction.    A  previous  demand  means  a  demand  made  on 
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a  substantially  different  occasion.]     It  is  admitted  by  this  Etch,  of  PUat, 
demurrer,  that  a  larger  sum  than  4/.  16*.,  and  including     ^      J^'    ^ 
that  sum,  was  due;  that  the  plaintiff  demanded  it,  and  the        Tylir 
defendant  refused  to  pay  the  same  and  every  part  thereof;       Blavo. 
and  all  that  appears  further  is,  that  on  a  subsequent  occa- 
sion, the  defendant  tendered  the  4/.  16s,  only;  but  his  pre- 
vious default  had  incapacitated  him  from  setting  up  that 
defence.     Cotton  v.  Godwin  is  precisely  in  point. 

Offk,  in  reply. — ^The  whole  appears  on  the  pleadings  to 
have  been  one  and  the  same  transaction.  [Lord  Abrnger^ 
C.  B. — ^To  make  out  your  defence,  you  ought  to  shew  that 
then  and  there  you  tendered  the  whole  sum  demanded,  or 
that  no  more  was  due  than  4/.  16*.,  and  that  you  then  tender- 
ed that.]  How  could  the  defendant  rqoin,  but  by  repeating 
the  tender,  as  alleged  in  the  plea  ?  The  replication  ought  to 
have  shewn  that  a  larger  sum  was  due  than  the  amount  ten- 
dered, on  the  same  cause  of  action.  In  Cotton  v.  Godwin^ 
the  replication  was  applied  to  the  specific  cause  of  action 
as  to  which  the  tender  was  made ;  but  that  is  not  so  here. 
[Aldersony  B. — ^Why  could  not  you  rejoin  that  when  the 
plaintiff  demanded  the  7/.  12*.,  you  tendered  the  4/.  16*.? 
you  ought  to  amend  by  so  rejoining.] 

Lord  Abinoer,  C.  B. — ^Where  the  replication  to  a  plea 
of  tender  re-enforces  the  demand,  and  sets  it  up  again,  the 
rejoinder  must  either  deny  or  confess  and  avoid  that  de- 
mand, otherwise  it  must  be  taken  that  the  whole  sum  is  due. 
Therefore,  although  the  original  plea  of  tender  does  not 
admit  the  whole  sum  to  be  due,  it  is  admitted  on  this 
demurrer.  The  defendant  should  have  rejoined  by  re- 
alleging a  tender,  at  the  time  of  the  plaintiff's  demand  of 
7/.  12*.,  of  the  smaller  sum  of  4/.  16*.,  and  denying  that 
more  was  due. 

Alderson,  B. — All  the  facts  stated  in  the  replication 
are  admitted  by  the  demurrer,  and  facts  may  be  supposed 
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Exch.  qf  Pkas,  which  make  them  all  true :  as  a  demand  of  the  whole,  after- 

1842 

\      ^  '  ^    wards  payment  of  part^  and  then  a  tender  of  the  reaidue. 

Tylsr 

9. 

Bland.  Gurney^  B.  concurred. 

Leave  to  amend  on  payment  of  costs ;  otherwise  judg- 
ment for  the  plaintiff. 


j^  21.  Plock  and  Another  v.  Facheco. 

A  Judge  made  Ix*  V.  RICHARDS  moTcd  for  a  rule  to  shew  cause  why 

arresf  of  the '^^  the  defendant  in  this  cause  should  not  be  dischai^ed  out 

i!i«3***°ii?*'^  of  custody^  and  why  the  plaintiffs  should  not  pay  the  oosta 

capias  was  in-  of  this  application.     It  appeared  from  his  affidavit,  that 

tmA'^^d..  the  defendant,  having  gone  on  board  a  vessel  at  South- 

mounfoahe  a*»ptoii  bouud  for  the  West  Indies,  was  arrested  at  Fal- 

debt).    The  mouth  ou  a  capias  issued  in  pursuance  of  a  Judge's  order 

Court  refused  ^  ^  , 

to  discharge  uudcr  1  &  2yict.  c.  110,  s.  8*  The  learned  Judge,  before 
Lu' ofSy.  making  the  order,  inquired  the  amount  of  the  debt,  and 
and  directed      ^iems  informed  that  it  was  422/.  13*.  4rf.,  he  indorsed  oa 

the  writ  to  be  °  ' 

amended  on       the  Order  the  sum  of  i£422.    The  defendant  was  arrested 

payment  by  the    ^        -  «  .  ^^  .••r»^j/»  t  •  i  t 

plaintiff  of  the  for  the  sum  of  422/.  lo8.  iid.,  for  which  amount  the  capias 
JJfwtionforJhe  wss  indorsed. 

defendant's  dis* 

^  "^*'  Bichards  contended  that  the  arrest  was  bad,  having 

been  made  for  a  larger  amount  than  that  ordered  by  the 
Judge.  The  statute  empowered  an  arrest  only  '^for  such 
sum  as  such  Judge  should  think  fit,  not  exceeding  the 
amount  of  the  debt  or  damages,^'  and  enabled  the  plaintiff 
to  sue  out  thereon  a  writ  of  capias,  in  the  form  contained 
in  the  schedule  annexed  to  the  act;  according  to  which 
form,  the  writ  was  to  be  indorsed  for  the  amount  of  bail 
ordered  by  the  Judge.  He  cited  Hodgkinson  v.  Hoc^kin- 
8(m  (a),  where  the  defendant  was  discharged  out  of  ous- 

(a)  1  Ad.  &  £11.  53S ;  3  Nev.  &  Man.  564. 
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tody,  on  the  ground  that  in  the  copy  of  the  capias  the  Bxck.  of  p/*«, 
direction  appeared  to  be  to  the  sheriff  of  "  Middesex/' 


Ckasby  shewed  cause  against  the  rule  in  the  first  in- 
stance ;  and  also  applied  for  a  cross  rule  to  shew  cause  why 
the  writ  of  capias  should  not  be  amended,  by  substituting 
thereon  the  sum  of  £422  instead  of  422/.  18«.  4id.  He 
urged  that  the  Courts  had  always  acted  on  the  principle  of 
allowing  amendments  in  writs,  where  the  justice  of  the  case 
requires  them,  and  where  no  injury  is  done  to  any  party. 
In  Laroche  v.  Wasbrough  (a),  which  was  an  application 
to  amend  a  writ.  Lord  Kenyan  said,  ''  The  justice  of  the 
case  requires  that  we  should  permit  the  plaintiff  to  amend. 
If  the  defendant  had  indeed  suffered  by  the  excess  in 
the  execution,  that  might  have  varied  the  case;  but  here  he 
has  not  sustained  any  damage  by  \t"  So  here,  the  defend- 
ant  can  have  sustained  no  damage  whatever  by  being  held 
to  bail  for  the  odd  shillings  and  pence  beyond  the  sum  di- 
rected by  the  Judge.  The  Court  is  expressly  empowered^ 
by  the  6th  section  of  the  act,  upon  the  application  of  a 
party  by  rule  or  order  for  his  dUcharge  from  arrest,  to 
make  absolute  or  discharge  such  rule  or  order,  or  ''  to 
make  such  other  order  therein  as  to  such  Judge  or  Court 
shall  seem  fit/^ 

Richards^  in  reply. — In  Trotter  v.  Ba$s  (6),  the  Court 
held  that  they  had  no  jurisdiction  to  amend  a  writ  of  sum- 
mens.  Such  an  amendment  was  indeed  allowed  in  La* 
km  v.  Watson  {c),  but  that  was  in  order  to  save  the  Statute 
of  Limitations;  and  Parke,  B.,  in  his  judgment,  appears  to 
confine  such  amendments  to  cases  of  that  nature.  [Akler^ 
son,  B. — The  stat.  1  &  2  Vict.  c.  110  had  not  then  passed ; 
and  therefore  the  exception  could  not  have  been  extended 

(fl)  2  T.  R.  737.  (b)  1  Bing.  N.  C.516;  1  Scott,  40y. 

(c)  2  C.  &  M.  685. 
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£jreA.  rf  Pleat,  to  a  case  like  the  present.]     Partridge  y.  WaUbmk{a)  is 

an  authority  to  the  same  effect. 

Lord  Abinoeb^  C.  B. — ^In  this  case^  as  no  oppression 
appears  to  have  been  exercised  towards  the  defendant^  and 
as  we  are  empowered,  by  the  6th  section  of  the  act,  to 
make  such  order  in  the  matter  as  we  shall  think  fit,  under 
all  the  circumstances,  we  think  the  defendant  should  pay 
into  Court  the  sum  of  i£422,  and  £20  in  lieu  of  bail,  with 
liberty  to  take  out  those  sums  on  putting  in  and  perfecting 
special  bail :  Mr.  Cleasby^s  rule  for  amending  the  writ  will 
be  made  absolute,  and  Mr.  RicharcWs  rule  discharged,  the 
plaintiffs  paying  the  costs  of  this  application. 

Alderson,  B. — ^I  agree  in  opinion  that  this  writ  ought 
to  be  amended,  and  think  that,  in  so  doing,  we  are  not 
departing  from  any  principle  laid  down  by  this  Court  in 
former  cases.  We  have  allowed  writs  to  be  amended,  where 
justice  appeared  to  require  it,  and  the  situation  of  the  par- 
ties has  not  been  changed  by  the  amendment,  as  in  the 
case  of  the  Statute  of  Limitations.  Here  the  Judge  thought 
the  plaintiffs  were  in  danger  of  losing  their  debt  by  the 
defendant's  quitting  England  in  case  he  were  at  large;  and 
it  seems  to  me  that  that  circumstance  brings  the  case 
within  the  same  principle  that  governed  the  Courts  in  re- 
gard to  the  Statute  of  Limitations.  Here,  too,  we  have 
something  by  which  the  writ  can  be  amended.  The  rules 
will  therefore  be  disposed  of  in  the  manner  which  has 
been  stated  by  my  Lord  Chief  Baron ;  and  the  plaintiffs 
will  be  quite  sufficiently  punished  for  their  mistake  by  pay- 
ing the  costs  of  these  applications. 

Gueney,  B.,  concurred. 

Rule  accordingly. 

(a)  1  M.  &  W.  316. 


nawte. 
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Bjceh.  of  PteuM, 
1842. 

Ball  and  Others  v.  Gordon  and  Others.  Jan.  24. 

Assumpsit  by  indorsees  against  acceptors  of  a  bill  of  Declaration  by 
exchange.     The  declaration  stated,  that  "  whereas  certain  Lcccp'torTj'"' 
persons  using  the  name,  style,  and  firm  of  M'Leod  &  Co.,  wu  of  exchange 

^  ^  '      ^     ^  '   stated  it  to  be 

on  the  14th  day  of  July,   1841,  made  their  bill  of  ex-  drawn  by"  cer- 
change  in  writing,  and  thereby  required  the  defendants  usin^Thc^nime, 
to  pay,  four  months  after  the  date  thereof,  to  them  the  said  J^m!  &  Co '" 
M'Leod  &  Co.,  or  order,  132/.  0«.  Id.  value  received,  which  *"**  '*>*« "  ^^ 

Mid  M.  &  Co." 

period  has  now  elapsed ;  and  the  defendants  accepted  the  indorsed  it. 
said  bill,  and  the  said  M^Leod  &  Co.  then  indorsed  the  twTwaa^nota 
same  to  W.  J.  Strickland,  who  then  indorsed  the  same  to  •"?««"*  dc- 

'  scnption,  as  it 

the  plaintiffs,''  &C.  did  not  shew 

Special  demurrer,  assigning  for  causes,  that  the  alleged  drew  or  indora- 
drawers  of  the  bill  were  not  sufficiently  described,  as  they  JJ^'  *  ***"  *" 
ought  to  have  been  described  by  their  christian  or  names 
of  baptism,  and  surnames,  or  by  the  initial  or  contraction 
of  their  christian  or  first  names,  in  addition  to  their  sur- 
names ;  that  the  description  is  vague  and  uncertain :  and 
that  even  if  "  M'Leod  &  Co.''  is  a  sufficient  description, 
yet  it  is  not  alleged  that  the  supposed  drawers  in  fact  drew 
the  bill  in  that  name,  or  by  means  of  such  description. 
Joinder  in  demurrer. 

BovUl,  in  support  of  the  demurrer. — The  description  of 
the  drawers  of  the  bill  in  this  declaration  is  not  sufficient. 
The  rule  of  the  common  law,  is  that  the  christian  and  sur- 
names of  all  persons  mentioned  in  the  pleadings  should  be 
accurately  set  out ;  Stephen  on  Pleading,  329  (4th  edit.), 
citing  Com.  Dig.,  Abatement  (E.  20),  (F.  19) ;  Buckley  v. 
Thomas  {a),  and  Rowe  v.  Roach  {b).  The  authority  of  this 
rule  is  recognized  also  in  Gamly  v.  Bechinor{c).  And  the 
stat.  3  &  4  Will.  4,  c.  42,  s.  12,  has  no  application  to  this 

(a)  Plowd.  128  a.  (6)  1  M.  &  Selw.  304.  (c)  2  Lev.  197. 
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Sxeh.  of  PUoi,  case,  because  it  applies  only  to  parties  who  are  described 

in  written  documents  by  the  initial  letter  or  contraction  of 
the  christian  or  first  name,  which  is  not  the  case  here.  In 
Reg.  V.  fFest  (a),  where  goods  the  property  of  the  Hull 
and  Selby  Railway  Company  were  described  in  a  coroner's 
inquisition  as  the  property  of  "  The  Proprietors  of  the 
Hull  and  Selby  Railway/'  it  was  held  that  the  inquisition 
was  therefore  bad.  [AMerson,  B. — It  is  consistent  with 
this  declaration,  that  although  the  parties  used  the  name 
of  M'Leod  &  Co.,  they  made  the  bill  in  their  own  proper 
names.]  Then,  with  respect  to  the  indorsement,  it  is  not 
even  said  that  the  said  persons  using  the  name,  style,  and 
firm  of  M^Leod  &  Co.  indorsed,  but  merely  ''  the  said 
MHLteod  &  Co.''  If  the  plaintiffs  do  not  know  the  names, 
there  should  be  an  averment  to  that  effect. 

IZ.  V.  Richards,  contra. — The  declaration  is  sufficient. 
It  is  in  the  form  constantly  used  in  such  a  case.  In  the 
form  given  by  the  rule  of  Trinity  Term,  1  Will.  4,  all  that 
is  stated  is,  that  "  one  E.  F.  made  his  bill  of  exchange  in 
writing,"  &c. ;  it  is  not  said  that  he  made  it  in  the  name  of 
E.  F.  [Lord  Abinger,  C.  B.— The  difficulty  is  this,  that  it 
is  possible  the  persons  using  the  name  of  M^Leod  &  Co* 
may  have  drawn  biUs  and  used  a  different  name  or  names ; 
SO  that  the  defendants  may  plead  to  it,  supposing  it  to  be 
drawn  in  the  name  of  M'Leod  &  Co.,  whereas  you  may 
prove  a  bill  drawn  in  another  name.]  It  is  certain  to  a 
common  intent,  and  must  mean  that  the  drawers  used  that 
name  in  the  instrument  declared  on.  In  Bass  v.  Clive{b), 
the  declaration  was  on  a  bill  drawn  "  by  certain  persons 
trading  under  the  name,  style,  and  firm  of  E.  N.  &  Co.," 
payable  to  their  own  order ;  and  it  was  held,  as  against  the 
acceptor,  who  had  accepted  the  bill  so  drawn,  that  it  was 
no  variance  if  it  were  proved  that  the  firm  consisted  of  one 

(a)  1  G.  &  D.  4S1.  (6)  4  M.  &  Selw.  13. 
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person  only.     [Alderson,  B. — ^Wonld  it  be  suflScient  to  say  ^<''*'  <i/"  p^<u, 
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that  ''a  certain  person  made  his  bill  of  exchange/'  &c.  ?]  It  ^  *   ^ 

is  submitted  that  it  would.  Ball 


The  Court  (a)  intimated  their  opinion  that  the  allega- 
tion was  not  sufficient^  and  gave  Richards  leave  to  amend 
on  payment  of  costs ;  otherwise 

Judgment  for  the  defendants  (6). 

(a)  Lord  Abingetf  C.  B.,  Alderson,  6.,  and  Gurney,  B. 

(h)  See  the  next  case. 


V. 

Gordon. 


TiGAR  and  Another  r.  Gordon  and  Others  (c). 

iVsSUMPSIT  by  indorsees  against  acceptors  of  a  bill  of  Declaration  by 
exchange.  The  declaration  stated^  '^  that  whereas  certain  acceptor  ©nt*** 
persons^  by  and  under  the  name^  style,  and  firm  of  James  g^led^TuTbr' 
Gale  &  Son,  on  the  18th  day  of  October,  1841,  made  their  drawn  by  "cer- 

tain  pertonS}  by 

bill  of  exchange  in  writing,  and  directed  the  same  to  the  and  under  the 
defendants,  and  thereby  required  them  to  pay  to  the  order  SJ^^of  G.V " 
of  the  said  persons  so  using  the  said  name,  style,  and  firm  i^^JIJe'saJd  ^**'! 
of  James  Gale  &  Son,  66/.  7«.  llrf.,  for  value  received,  four  wn**  by  and 
months  after  the  date  thereof,  which  period  had  elapsed  name,  style,  and 
before  the  commencement  of  this  suit;  and  the  defendants  son*"  indorsed 
then  accepted  the  said  bill,  and  the  said  persons,  by  and  it  :—•«*«,  on 

^  ^  '     ^  speaaldemur- 

imder  the  said  name,  style,  and  firm  of  James  Gale  &  Son^  rer,  that  this 
then  indorsed  the  said  bill  to  the  plaintiffs,^'  &c.  description  of 

Special  demurrer,  assigning  for  causes,  that  the  drawers  ind^*^^"*"* 
and  indorsers  of  the  bill  are  not  sufficiently  or  properly 
designated  or  described.    Joinder  in  demurrer. 

BovUlj  in  support  of  the  demurrer,  relied  on  BtUl  v.  Cror- 
don  (d),  and,  in  addition  to  the  authorities  there  cited,  re- 
ferred to  Rex  V.  Harrison  (e) .  The  only  distinction  between 
the  case  of  Ball  v.  Gordon  and  the  present  is,  that  here  it  is 
stated  that  certain  persons,  by  and  under  the  name,  &c.,  drew 

(c)  Decided  at  the  sittings  alter  (d)  Ante,  34& 

Trinity  Term,  1842  (June  22).  (e)  8  T.  R.  508. 
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E*dL  rf  Piemit  the  bill.  But  that  is  not  enough  to  satisfy  the  rule  of  law, 

that  the  names  of  all  persons  mentioned  in  the  pleadings 
should  be  correctly  stated.  It  may  be  said  that  the  acceptor 
is  estopped  to  deny  that  the  bill  was  well  drawn  in  the  name 
of  James  GkJe  &  Co. ;  but  at  all  events  there  is  no  such 
estoppel  as  to  the  indorsement :  the  act  of  acceptance  is 
not  even  prim&  fade  evidence  of  the  indorsement  being 
correct.  And  even  as  to  the  drawings  it  is  not  a  conclu- 
sive admission,  but  only  a£fords  prim&  facie  evidence  that 
the  bill  is  properly  drawn*  It  is  but  a  rule  of  evidence, 
and  does  not  apply  to  the  statement  on  the  pleadings. 

JB.  V.  Richards,  contra. — ^This  is  the  usual  and  invaria- 
ble  form  of  declaration  which  has  long  been  adopted  in 
declaring  on  a  bill  or  note  made  by  a  firm.  The  drawing 
is  admitted  by  the  acceptance;  and  the  declaration  states 
the  bill  to  be  indorsed  by  ^'  the  said  persons'^  who  are  so 
admitted  to  have  drawn  it.  K  this  declaration  be  not  suf- 
ficient, the  difficulties  in  the  way  of  mercantile  transac- 
tions will  be  insurmountable.  Suppose  the  case  of  a 
foreign  bill  in  parts,  one  of  which  comes  over  to  this  coun- 
try and  is  accepted,  and  then  another  arrives  covered  with 
indorsements  by  foreign  firms,  how  is  the  party  suing  to 
set  them  all  out  by  christian  and  surname  ?  Then  it  is 
said  he  must  aver  that  he  does  not  know  them : — does  that 
mean  that  he  must  shew  he  has  no  knowledge  of  them,  or 
no  means  of  knowledge  ?  If  the  latter,  must  he  send  out 
a  commission  to  India  or  China  to  ascertain  the  names, 
before  he  can  declare  upon  the  bill?  It  will  be  wholly 
impossible  for  the  negotiation  of  bills  of  exchange  to  be 
carried  on^  if  the  holder  is  obliged  to  state  all  the  names 
of  all  the  persons  composing  the  different  firms  that  appear 
on  the  face  of  them.  \_Parke,  B. — You  may  have  an  issue 
on  that  most  complicated  of  all  questions — ^partnership — 
raised  upon  every  indorsement.]  The  declaration  here  is 
distinguishable  from  that  in  Ball  v.  Gordon,  because  it 


I 
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states  not  only  that  Gale  &  Co.,  under  that  name,  drew  Exek.  of  Pleat, 
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the  bill  (which  is  admitted  by  the  acceptance),  but  also 

that  the  same  persons  by  the  same  name  indorsed  it. 
\_Parke,  B. — And  that  you  are  bound  to  prove ;  therefore 
if  there  be  such  a  rule  as  is  contended  for  by  the  defend- 
ants, it  is  impossible  for  the  plaintiff  to  succeed,  unless 
either  he  strikes  out  all  such  names,  and  so  loses  the  secu- 
rity of  them,  or  is  able  to  prove  the  Christian  and  surname 
of  them  all,  though  they  may  be  foreign  firms  from  the 
most  remote  parts.]  Rea  v.  Harrison  and  Regina  v.  West 
were  cases  of  coroner^s  inquisitions,  which  are  not  at  all 
applicable  to  the  case  of  a  bill  of  exchange. — He  again 
referred  to  Bass  v.  Clive{a). 

Bavill,  in  reply. — It  is  true  this  form  of  declaration  has 
been  ordinarily  used,  but  that  cannot  repeal  the  rule  of 
law.  In  Wright  v.  Welbie  (6),  it  was  held  that  an  aver- 
ment, in  a  declaration  on  a  policy  of  insurance,  that  cer- 
tain persons  named,  and  also  ^^  certain  persons  trading 
under  the  firm  of  E.,  F.,  &  Co.,"  were  interested  in  the 
property,  was  sufficient  after  verdict;  but  the  Court 
strongly  intimated  their  opinion  that  it  would  have  been 
bad  on  special  demurrer.  This  general  form  may  not 
have  been  before  objected  to,  from  an  apprehension  that 
there  would  be  relief  given  by  amendment,  and  then  that 
the  defendant  might  have  stricter  terms  imposed  on  him 
in  the  subsequent  stages  of  the  cause.  All  the  alleged 
inconvenience  is  avoided  by  stating  the  names  to  be  un- 
known. [Parke,  B. — And  then  there  might  be  an  issue 
whether  they  were  known  or  unknown.  What  matter  the 
names,  if  the  bUl  were  made  by  the  firm  ?]  The  defend- 
ants rely  upon  the  strict  rule  of  pleading. 

Parke,  B. — I  think  this  demurrer  ought  to  be  overruled. 
As  to  the  case  of  Ball  v.  Gordon,  it  certainly  appears  that 
in  that  case  there  was  a  strong  intimation  of  the  opinion 

(a)  4  M.  &  Selw.  13.  (6)  1  Chit.  Rep.  49. 

VOL.  IX.  A  A  M.  W. 
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B*eh.  of  Pleat,  of  the  Court  that  the  declaration  was  insufficient^  and  an 

amendment  in  consequence;  but  it  is  sufficient  to  say 
that  it  is  distinguishable  upon  the  ground  stated  by  Mr. 
Richards :  here  it  does  appear  that  the  bill  was  drawn  in 
the  name  of  the  firm.  According  to  all  the  precedents^  that 
is  sufficient.  That  is  the  form  in  the  precedent  given  by 
Mr.  Justice  Bayley  (a)  j  and  from  my  own  experience  I 
can  say  that  for  a  long  series  of  years  such  has  been  the 
established  practice.  I  should  not  be  disposed  to  depart 
from  that  practice  without  strong  reason;  and  there  is 
none  at  all  here:  on  the  contrary^  the  inconvenience  of 
holding  this  form  defective  would  be  immense ;  it  would 
be  almost  impossible  to  go  on  in  the  negotiation  of  foreign 
bills,  if  it  were  necessary  that  they  should  be  traced  with 
precision  through  so  many  names.  It  is  said  the  inconve- 
nience may  be  avoided  by  saying  that  the  names  are  un- 
known to  the  plaintiff;  but  then  there  would  be  an  issue 
on  that  question,  whether  they  were  known  or  unknown. 
The  case  of  a  declaration  upon  a  policy  of  insurance  is  dif- 
ferent in  two  respects :  in  the  first  place,  the  interest  is 
never  stated  to  be  in  firms ,  but  in  individuals;  and  in  the 
next  place,  the  parties  in  whom  the  interest  is  are  in  fact 
the  plaintiffs,  and  therefore  the  declaration  ought  to  state 
their  names.  The  case  of  a  bill  of  exchange  is  widely  diffe- 
rent, and  the  established  form  of  declaration  is  such  as  has 
been  adopted  in  the  present  case.  It  states  that  the  bill 
was  drawn  by  certain  persons  nsing  the  name,  style,  and 
firm  of  James  Gale  &  Co. — that  it  was  drawn  in  that  name 
— and  that  it  was  indorsed  by  the  same  persons  in  that 
name.  I  think,  therefore,  that  it  is  sufficient,  and  that  our 
judgment  should  be  for  the  plaintiff. 

GuRNEY,  B.,  and  Bolfe,  B.,  concurred. 

Judgment  for  the  plaintiff. 

(a)  Bayley  on  Bills,  (5th  edit.)  375. 
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Exeh,  of  PUagf 
1842. 

GiBBs  V.  Pike.  , 

^^  Jan,  12. 

l^ASE. — ^The  declaration  stated^  that^  after  the  passing  of  Where,  in  a  suit 
a  certain  act  of  Parliament  made  and  passed  in  the  second  ordw"wi  ^de 
year  of  the  reign  of  her  Majesty  Queen  Victoria,  intituled  Jj*^  °i**  ®'. 
''  An  Act  for  abolishing  arrest  on  mesne  process  in  civil  ^  ^e  name  of 
actions,  except  in  certain  cases,  and  for  extending  the  ant.Generai,*in 
remedies  of  creditors  against  the  property  of  debtors,  and  ^^^Vwruin 
for  amending  the  laws  for  the  relief  of  insolvent  debtors  in  ■'^™  admitted 

by  his  answer 

England,^'  and  before  the  committing  of  the  grievances,  to  have  been 
&c.,  a  certain  suit  was  and  still  is  depending  in  the  High  the  side  of  a^ 
Court  of  Chancery,  before  the  Master  of  the  Bolls,  in  ^^JJJj^J^i^ 
which  said  suit  Elizabeth  Wells,  and  one  Fanny  Wells  the  plaintiff  in 

the  suit  reg^s* 

Freeman,   Richard    Freeman,   Robert  J.  Freeman,    and  tered  it  under 

'         1  &  2  Vict-  e 

James  W.  Freeman,  infants,  by  the  said  Elizabeth  Wells,  no,  s.  19  and 
their  next  friend,  were  plaintiffs,  and  John  Gifebs,  and  ^-  ^"  *"  *^"' 

'  *  '  '  sequence  pre- 

one  Richard  Freeman,   and  Fanny  Freeman,  were  de-  vented  from 
fendants:  And  whereas  also,  before  and  at  the  time  of  lands:— j^e/tf, 
the  committing  of  the  grievances,  the  plaintiff  was  and  lerfng^o/Se*" 
still  is  seised  in  his  demesne  as  of  fee  of  and  in  divers  order  was  not  of 

itself  a  wrong- 
lands,  tenements,  and  hereditaments,  with  the  appurten-  fui  act,  and  that 

.  ...  i-i**i  n  TT-  ^^  action  could 

ances,  situate,  lying,  and  being  m  the  county  of  Kent :  be  maintained 
And  the  plaintiff  further  saith,  that  after  the  making  of  the  p^oif  ^f SauL. 
said  act  of  Parliament,  and  before  the  committing  of  the      Sembie,  that 

such  an  order 

grievances,  &c,  and  while  the  said  smt  was  so  depending,  is  within  the 

by  a  certain  order  of  the  Right  Hon.  Henry  Lord  Lang-  82!{.7&2vtct. 

dale,  in  the  said  suit,  bearing  date  &c.,  after  reciting  that  ^  where  evi- 

counsel  for  the  plaintiffs  had  that  day  moved  the  Court,  d«nce  is  re- 

Jected  by  a 

that  the  defendant,  John  Gibbs,  or  the  said  defendants,  judge  at  Nm 
John  Gibbs  and  Richard  Freeman,  might  be  ordered,  on  ,ei  proposing  iT 
or  before  the  26th  day  of  June  then  next,  to  transfer  into  °"«***  *?  "*''• 

•^  'a  formal  ten- 

der of  it  to 
the  judge,  and 
request  him  to  take  a  note  of  it,  or  hie  will  not  be  allowed  to  raise  before  the  Court  any  questions 
arising  out  of  such  evidence,  if  the  judge's  note  does  not  shew  the  point  to  hare  been  raised  at 
the.triaL 

VOL.  IX.  B  B  M.  W. 
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SxeA,  qf  Pleat,  the  name  of  the  accountant-general  of  the  said  Court,  in 

1842 

trust  in  the  said  cause^  the  sum  of  1637/.  8s.  6d,,  £S  per 

cent.  Consolidated  Bank  Annuities^  being  the  amount  of 
the  fund  admitted  by  the  answer  of  the  same  defendants 
in  the  said  suit  to  have  been  invested  in  their  names^ 
upon  the  trusts  of  the  indenture  or  marriage-settlement 
of  the  8th  day  of  December^  1819^  in  the  pleadings  men- 
tioned^ and  to  have  been  sold  out  by  them  on  the  17  th 
day  of  January^  1829;  or  that  the  said  defendant  John 
Oibbs^  (meaning  thereby  the  said  plaintiff)^  and  Bichard 
Freeman^  might  be  ordered^  on  or  before  the  26th  day  of 
June  next^  to  pay  into  the  name  of  the  said  accountant- 
general^  in  trust  in  the  said  cause^  the  sum  of  1404/.  29., 
admitted  by  the  answer  of  the  said  defendants^  the  said 
John  Gibbs  and  Bichard  Freeman^  to  have  been  the 
amount  of  the  proceeds  of  the  sale  of  the  said  trust  fund 
of  1637/.  8s.  6d.,  £3  per  cent.  Consolidated  Bank  An- 
nuities^ received  by  the  said  defendant^  John  Gibbs ;  and 
that  such  sum  of  1404/.  2s.,  when  so  paid  in^  might  be  in- 
vested by  the  said  accountant-general  in  £S  per  cent. 
Consolidated  Bank  Annuities^  in  trust  in  the  said  cause, 
&c. :  upon  hearing  the  said  defendant's,  John  Gibbs' 
(meaning  the  said  plaintiff)  answer  read,  and  what  was 
alleged  by  the  counsel  on  both  sides,  the  said  Right  Hon. 
Henry  Lord  Langdale  did  order,  that  the  said  defendant 
John  Gibbs,  (meaning  thereby  the  said  plaintiff),  should, 
within  a  month  from  that  time,  pay  into  the  bank,  with 
the  privity  of  the  accountant-general  of  that  Court,  to  the 
credit  of  the  said  cause,  the  sum  of  1404/.  2s.,  admitted  by 
the  answer  of  the  said  defendants,  the  said  John  Gibbs 
and  Bichard  Freeman,  to  have  been  the  amount  of  the 
proceeds  of  the  sale  of  the  trust-fund  of  1 637/.  8^.  6d.,  £3 
per  cent.  Consolidated  Bank  Annuities,  received  by  the 
said  defendant,  the  said  John  Gibbs ;  and  it  was  ordered, 
that  such  sum  of  1404/.  2s.,  when  so  paid  into  the  bank, 
should  be  laid  out  in  the  purchase  of  bank  £8  per  cent. 
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aimuitiefl^  in  the  name  and  with  the  privity  of  the  said  Exek.  rf  PUatf 
accountant-general^  in  trust  in  the  said  cause ;  and  he  was  '   ^ 

to  declare  the  trust  thereof  accordingly^  subject  to  the  O""* 
further  order  of  the  said  Court:  and  for  the  purposes  Piu. 
aforesaid^  the  said  accountant-general  was  to  draw  on  the 
bank  according  to  the  form  prescribed  by  the  act  of  Par- 
liamenty  and  the  general  rules  and  orders  of  the  said 
Court  in  that  case  made  and  provided.  And  the  said 
John  Oibbs  in  fieu^t  saith^  that  after  the  making  of  the  said 
order  of  the  said  Right  Hon.  Henry  Lord  Langdale^  they 
the  said  Charles  Andrews  Pike  and  Elizabeth  Wells^  well 
knowing  the  premises^  and  well  knowings  as  the  fact  was 
and  is^  that  the  said  order  was  not  a  decree  or  order  of  a 
court  of  equity,  whereby  any  sum  of  money,  or  any  costs, 
charges,  or  expenses,  were  payable  to  any  person  within 
the  said  act  of  Parliament,  or  the  intent  or  meaning  there- 
of, but  contriving  and  intending  to  oppress,  harass,  and 
aggrieve  the  said  John  Gibbs,  and  to  prevent  him  from 
disposing  of  any  part  of  the  said  lands,  tenements,  and 
hereditaments,  with  the  appurtenances,  of  him  the  said 
John  Oibbs,  and  to  deprive  him  thereby  of  the  means  of 
paying  the  said  sum  of  1404/.  Za.,  in  the  said  order  speci- 
fied, and  satisfying  the  said  order,  and  to  injure  and  pre- 
judice him  in  his  credit  and  circumstances,  to  wit,  on,  &;c., 
wrongfully,  maliciously,  oppressively,  and  unlawfully,  and 
imder  colour  and  pretence  of  the  said  last-mentioned  act 
of  Parliament,  left  and  caused  and  procured  to  be  left 
with  the  senior  Master  of  the  Court  of  Coiomon  Pleas,  at 
Westminster,  a  certain  memorandum  or  minute  in  writ- 
ing, containing  the  name  and  the  usual  or  last-known 
place  of  abode,  and  the  title,  trade,  or  profession  of  the 
said  John  Oibbs  (the  said  plaintiff),  whose  estate  was  in- 
tended to  be  affected  thereby,  and  the  Court,  and  the  title 
of  the  cause  in  which  such  order  was  obtained  and  made, 
and  the  date  of  such  order,  and  the  amount  of  the  monies 
thereby  ordered  to  be  paid;  and  which  same  particulars 

B  b2 
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Bxeh.  rf  PUoi,  contained  in  the  said  memorandum  or  minnte,  so  left  and 
'  caused  and  procured  to  be  left  by  the  said  Charles  An- 
drews Pike  and  Elizabeth  Wells,  as  aforesaid,  were,  hj  such 
leaving  as  aforesaid,  and  hj  and  through  the  wrongfiol, 
malicious,  and  unlawful  procurement  of  the  said  Charles 
Andrews  Pike  and  Elizabeth  Wells,  forthwith  entered  in  a 
book  by  the  said  senior  Master  of  the  Court  of  Common 
Pleas,  according  to  the  provisions  of  the  said  act  of  Par- 
liament, as  and  for  a  memorandum  or  minute  in  writing 
of  a  decree  or  order  of  a  Court  of  Equity,  whereby  a  sum 
of  money,  or  certain  costs,  charges,  and  expenses,  were 
payable  to  a  person  within  the  said  act,  whereby,  after  such 
entry  by  the  said  senior  Master  of  the  Court  of  Common 
Pleas  as  aforesaid  had  been  made  as  aforesaid,  it  then  and 
there  appeared,  from  and  on  the  face  of  such  entry  in  the 
said  book  as  aforesaid,  that  the  said  order  so  made  by  the 
Bight  Hon.  Henry  Lord  Langdale,  so  being  the  said 
Master  of  the  Rolls  as  aforesaid,  was  an  order  within  the 
intent  and  meaning  of  the  said  act  of  Parliament ;  that  is 
to  say,  an  order  of  a  Court  of  Equity,  whereby  the  said  sum 
of  1404/.  2s.  was  payable  to  the  said  Elizabeth  WeUs,  &c., 
and  had  the  effect  of  a  judgment  in  a  superior  court  of 
common  law,  affecting  the  said  lands,  tenements,  and 
hereditaments  of  the  said  John  Oibbs ;  and  that  the  said 
Elizabeth  Wells,  and  that  the  said  Fanny  Wells  Freeman, 
Richard  Freeman,  Robert  John  Freeman,  and  James 
William  Freeman,  were  thereby  to  be  deemed  judgment 
creditors  within  the  meaning  of  the  said  act ;  by  means 
of  which  said  several  premises,  and  by  reason  of  the  said 
order,  from  such  entry  so  made  as  aforesaid,  appearing 
and  purporting  to  have  the  effect  of  a  judgment  against 
the  said  John  Gibbs,  and  so  affecting  the  said  lands,  tene- 
ments, and  hereditaments  of  the  said  John  Gibbs  as  afore- 
said, by  such  wrongful,  malicious,  and  unlawful  procure- 
ment of  the  said  Charles  Andrews  Pike  and  the  said 
Elisabeth  Wells  as  aforesaid,  he  the  said  John  Gibbs  has 
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been  hindered  and  prevented  firom  selling  and  disposing  ^ck,  rf  Ptgat, 

of  certain  lands^  tenements,  and  hereditaments  of  him  the 

said  John  Oibbs,  which  he  otherwise  might  and  would 

have  sold  and  disposed  of  for  divers  large  prices  and  sums 

of  money,  for  the  purpose  of  paying  the  said  sum  of 

1404/.  29.  in  the  said  order  mentioned. 

The  defendant  pleaded  not  guilty. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  London 
Sittings  after  last  Trinity  Term,  it  appeared  that  the  plain- 
tiff, who  was  the  trustee  of  a  settlement  executed  in  1828, 
on  the  marriage  of  a  person  of  the  name  of  Freeman  with 
the  mother  of  the  defendant,  E.  Wells,  hadj  with  the  con- 
nivance of  those  parties,  who  were  only  the  cestui  que 
trusts  for  life,  sold  out  the  trust  fund,  consisting  of  a  sum 
of  jS1404  2s.,  he  paying  them  a  higher  rate  of  interest, 
and  giving  his  bond  for  the  security  of  the  principal. 
After  the  death  of  Freeman,  the  defendant  E.  Wells,  who 
had  a  reversionary  interest  in  the  fund,  with  the  assistance 
of  the  defendant  Pike,  who  acted  as  her  attorney,  filed  a 
bill  in  Chancery  against  Gibbs  to  compel  a  re-investment 
of  the  trust-money ;  and  an  order  for  that  purpose,  bear- 
ing the  date  and  in  the  terms  mentioned  in  the  declara- 
tion, was  made  by  the  Master  of  the  Bolls.  Li  order  to 
raise  money  to  comply  with  this  order,  Oibbs,  in  the 
month  of  October,  1840,  put  up  for  sale  certain  freehold 
land  of  which  he  was  seised,  and  purchasers  offered  them- 
selves for  different  lots ;  but  they  having  discovered  that 
the  above  order  had  been  previously  registered  under  1  &  2 
Vict.  c.  110,  s.  19,  as  an  order  directing  a  sum  of  money 
to  be  paid  by  Gibbs,  and  as  such  having  the  force  of  a 
judgment  at  common  law,  declined  to  complete  the  pur- 
chases. An  application  was  subsequently  made  to  the 
Master  of  the  Bolls  to  get  rid  of  the  registered  order,  who 
refused  to  interfere,  saying  that  he  had  no  jurisdiction 
over  the  officers  of  the  Court  of  Common  Pleas.  On  this 
evidence,  the  Lord  Chief  Baron  told  the  jmy,  that  without 
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Btek.  nf  PUat,  giving  an  opinion  as  to  whether  the  above  order  was  an 

order  for  the  payment  of  money  within  the  meaning  of 
1  &  2  Vict.  c.  110^  B.  19,  and  as  such  entitled  to  be  regis- 
tered, it  appeared  to  him,  that,  in  registering  it,  the  de- 
fendant Pike  had  done  no  more  than  his  duty ;  that  there 
did  not  appear  any  evidence  of  his  having  been  actuated 
by  a  malicious  motive  in  so  doing,  or  that  any  injury  had 
resulted  to  the  plaintiff  from  it ;  but  that,  if  the  jury  could 
see  either,  they  would  find  a  verdict  for  the  plaintiff.  The 
jury  having  found  for  the  defendants, 

Piatt  obtained  a  rule  nisi  for  a  new  trial,  on  the  grounds, 
first,  that  the  learned  Judge  had  misdirected  the  jury  in 
leaving  the  question  of  malice  or  no  malice  for  their  con- 
sideration, as  the  law  always  inferred  malice  on  proof  of  a 
wrongful  act;  and  secondly,  that  he  had  improperly  rejected 
certain  evidence  which  tended  to  establish  malice,  namely, 
the  subsequent  sequestration  of  the  plaintiff's  property, 
and  suing  out  a  writ  of  rebellion,  by  force  of  which  the 
plaintiff  had  been  taken  and  committed  to  the  Fleet  under 
circumstances  of  aggravation.  When,  however,  the  Lord 
Chief  Baron's  note  was  read,  it  was  silent  as  to  the  fact 
of  this  evidence  having  been  tendered. — Against  this 
rule 

Hayes  shewed  cause. — ^The  defendant,  in  registering  this 
order,  did  nothing  more  than  his  duty  as  solicitor  in  the 
suit.  If  there  were  any  doubt  whether  the  order  was  an 
order  within  the  1  &  2  Vict.  c.  110,  he  was  bound  to  register 
it ;  and  if  he  had  not  done  so,  he  might  have  been  liable 
for  negligence.  There  is  nothing  to  shew  that  he  was  ac- 
tuated by  malice,  and  malice  cannot  be  inferred.  The  plain- 
tiff will  probably  rely  on  what  is  laid  down  by  Lord  C.  B. 
Camyn  (a),  that  ''  where  a  man  sustains  a  temporal  loss 

(a)  Com.  Dig.,  Action  on  the  Caie,  (A). 
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or  damage  by  the  wrong  of  another^  he  may  have  an  action  Eieh.  of  pieas, 
on  the  case;"  that  is  admitted^  but  the  act  here  is  not    v..!?^ 
wrongful  in  itself^  and  the  same  principle  applies  as  that 
which  governs  the  cases  of  actions  for  criminal  prosecu- 
tions.   The  declaration  here  avers  not  only  malice,  but  a 
scienter,  which  was  not  proved.   In  Scheibely.  Fairbain  {a), 
the  plaintiff  sued  out  a  capias  ad  respondendum  against 
the  defendant,  and  before  the  latter  was  arrested,  he  paid 
the  debt;  but  it  was  held  that  no  action  would  lie  against 
the  plaintiff  for  neglecting  to  countermand  the  writ,  unless 
malice  was  averred  and  proved.     So,  in  Page  v.  Wiple  {b) 
it  was  held,  that  no  action  will  lie  for  not  preventing,  but 
permitting  and  suffering  the  plaintiff  to  be  arrested  after 
payment  of  debt  and  costs  owing  to  the  defendant,  upon 
a  writ  sued  out  before  such  payment :  Lord  EUenborough, 
C.  J.,  saying  that  he  thought  the  case  not  distinguishable 
from  Scheibel  v.  Fairbain.    In  the  recent  case  of  Saxon  v. 
Castle  (c),  the  plaintiff  gave  the  defendant  a  warrant  of  at- 
torney to  enter  up  judgment,  if  certain  costs  should  be  un- 
paid within  four  days  after  the  Master  should  have  taxed 
the  same ;  the  defendant  procured  a  taxation  ex  parte,  and 
by  an  incorrect  representation  to  the  Master,  obtained  from 
him  an  allocatur  for  more  costs  than  he  was  entitled  to;  by 
order  of  a  judge,  on  summons,  a  new  taxation  was  directed, 
pending  which  the  defendant  arrested  the  plaintiff.    The 
declaration  alleged  only  that  the  defendant  had  "  wrong- 
fully and  injuriously'^  delivered  the  writ  to  the  sheriff,  and 
the  Court  being  of  opinion  that  it  was  necessary  that  malice 
should  be  averred,  arrested  the  judgment.     So,  in  Gibson 
V.  Chaters  {d),  it  was  held  that,  in  an  action  for  maliciously 
holding  to  bail,  it  was  not  sufficient  to  prove  that  the  writ 
was  sued  out  after  payment  of  the  debt,  if  the  circumstances 
afford  no  inference  of  malice ;  but  in  such  case  evidence  of 


(a)  1  Bob.  &  P.  388.  (c)  6  Adol.  &  EU.  652. 

\h)  3  East,  314.  (6)  2  Bos.  &  P.  120. 
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Bxek.  rf  Pieas,  actual  malicc  most  be  given.  In  Mitchell  v.  Jenkins  {a),  it 
*  was  held,  that  in  an  action  for  a  malicious  arrest,  malice  is 
a  question  of  fact  for  the  jury,  who  are  at  liberty,  but  not 
bound,  to  infer  it  from  the  want  of  probable  cause;  and 
that  the  jury  ought  to  be  directed  to  find  whether  there 
was  malice  or  not.  [Aldersan,  B. — The  rule  on  this  sub- 
ject is  correctly  laid  down  in  the  note  to  Hodgson  v.  Scar* 
leii  {b),  which  I  can  vouch  was  furnished  by  the  late  Mr. 
Justice  Hobroyd.']  In  Porter  v.  Weston  (c),  the  defendant 
having  told  a  bail  that  his  principal  was  likely  to  abscond, 
procured  from  him  directions  to  take  his  affidavit  of  justi* 
fication  off  the  file.  The  directions  having  been  given  too 
late,  the  defendant  obtained  by  means  of  them  an  order  of 
a  judge  for  the  render  of  the  principal;  and  it  was  held  that 
an  action  did  not  lie  against  him  for  this  proceeding  at 
the  suit  of  the  principal,  without  aUeging  and  proving  ex* 
press  malice.  All  the  authorities  shew  that  an  averment 
of  a  want  of  probable  cause  is  necessary,  and  that  the  ac- 
tion cannot  be  maintained  without  proving  it. 

Piatt,  in  support  of  the  rule. — ^It  is  not  contended  on 
the  other  side,  that  the  order  was  one  which  fell  within 
the  act  of  Parliament,  and  which  the  defendant  had  a  right 
to  raster;  and  that  being  so,  the  act  itself  was  wrong- 
ftal,  and  it  was  not  necessary  that  actual  malice  should  be 
proved.  Where  a  man  sustains  an  injury  and  a  loss  by 
the  act  of  another,  an  action  on  the  case  may  be  main- 
tained. Com.  Dig.,  Action  on  the  Case,  (A).  In  the 
cases  cited,  it  does  not  appear  that  the  plaintiff  sustained 
any  injury  by  the  mere  act  of  indictment  or  arrest ;  but 
here  both  a  damnum  and  an  injuria  are  alleged  in  the  de- 
claration. Every  man  must  be  taken  to  know  the  lawj 
and  then  the  scienter  must  be   taken   to   be   proved. 

(a)  5  B.  ^c  Adol.  588.  (6)  1  B.  &  Aid.  232. 

(c)  5  Bing.  N.  C.  715  ;  8  Scott,  25. 
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[Alderson  B. — The  scienter  means  actual  knowledge.]  Bseh.  qf  PieMp 
The  defendant  committed  an  injuria  by  registering  the  ^  1842^ 
plaintiff's  property  when  he  had  no  right  to  do  it.  [Alder- 
Wfif  B. — ^What  is  the  injuria  ?  The  registering  of  an  order 
that  is  not  binding  can  do  no  harm :  the  defendant  has 
merely  done  a  nugatory  act.]  By  so  doings  he  has  pre- 
vented the  plaintiff  from  realising  the  amount  which  he 
might  have  obtained  for  his  property.  In  Beaurain  v. 
Scott  {a),  it  was  held  that  an  action  on  the  case  may  be 
maintained  against  a  judge  of  the  Ecclesiastical  Courts 
who  excommunicates  a  party  for  refusing  to  obey  an  order 
which  the  Court  has  not  authority  to  make,  or  when  the 
party  has  not  been  served  with  a  citation  or  monition^  nor 
had  due  notice  of  the  order.  But  further,  if  malice  was 
requisite,  there  was  evidence  of  malice  tendered,  which 
ought  to  have  been  left  to  the  jury. 

Lord  Abingeb,  C.  B. — ^No  doubt  the  plaintiff  in  this 
case  has  suffered  great  prejudice;  but  he  has  done  so 
in  common  with  all  others  who  are  unfortunately  placed 
in  the  same  predicament  with  himself;  and  I  cannot  see 
that,  in  registering  this  order,  the  defendant  Pike  did 
more  than  it  was  proper  for  him  to  do  as  an  attorney  acting 
for  the  benefit  of  his  client  in  a  suit  in  equity.  If  he  were 
guilty  of  a  mistake  in  unnecessarily  registering  this  order, 
I  do  not  see  how  it  could  operate  to  the  injury  of  the 
plaintiff,  for  the  register  refers  to  the  order,  which  would 
speak  for  itself,  and  which  any  one  is  at  liberty  to  inspect ; 
and  therefore,  even  assuming  the  argument  to  be  weU 
founded,  that  this  was  an  order  not  proper  to  be  regis* 
tered,  no  one  could  make  a  mistake,  or  be  misled  by  that 
circumstance,  since,  unless  supported  by  the  order,  the 
registry  is  a  nullity  as  to  any  effect  it  might  have  on  the 
property  of  any  person,  and  therefore  cannot  work  any  in- 

(a)  3  Camp.  387. 
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Arc*,  f^  Pleat,  jury.     On  the  other  hand^  if  it  is  a  matter  of  doubt 

whether  or  not  a  particular  order  of  this  kind  ought  to 
effect  the  benefit  conferred  by  the  late  act^  of  binding 
the  estate  of  the  party,  this  would  be  a  proper  case  to 
register  it ;  for  here  we  have  a  trustee  who  admits,  by  his 
answer  in  Chancery,  that  the  trust-funds  were  remaining 
in  his  hands,  and  the  attorney  had  good  reason  to  think 
that  his  real  estate  would  be  subject  to  the  order  of  the 
Court :  but  even  supposing  him  to  be  wrong  in  this  view, 
still,  if  there  was  a  reasonable  doubt  on  the  subject,  there 
was  a  probable  cause  for  his  registering  the  order.     So 
that,  take  it  either  way,  the  conduct  of  the  defendant  pro- 
tects him  from  the  charge  of  having  acted  maliciously  and 
wrongfully,  and  with  intent  to  injure  the  plaintiff.     If  the 
order  and  the  registry  are  a  nullity,  there  is  no  harm 
done;  if  they  are  not  so,  they  would  be  good  and  valid, 
and  so  no  wrong  be  done.    But  then  it  is  said,  that  the 
Master  of  the  RoUs  doubted,  and  I  confess  I  entertain 
doubts  myself,  whether,  this  is  an  order  within  the  words 
of  the  1  &  2  Yict.  c.  110,  ss.  18,  19;  and  on  the  first 
blush  of  the  matter,  I  was  inclined  to  say  it  was  not ; 
but  I  think  it  comes  within  the  equity  of  the  statute, 
and  was  one  which  might  fairly  be  registered,  with  the 
view  of  raising  the  question.    That  appears  to  dispose  al- 
together of  the  case.    But  Mr.  Plait  says,  that  he  tendered 
evidence  of  malice ;  still,  unless  it  would  go  far  enough  to 
shew  that  the  defendant  knew  he  was  doing  wrong,  it 
could  not  make  out  the  plaintiff's  case.    But  I  cannot 
agree  to  the  principle  of  taking  the  statements  of  counsel 
on  such  a  point  as  that.    What  record  can  you  properly 
appeal  to  for  what  took  place  at  the  trial,  except  the 
judge^s  notes?    It  is  always  in  the  power  of  counselj 
who  is  dissatisfied  at  the  rejection  of  a  piece  of  evidence, 
to  tender  a  bill  of  exceptions;  or  he  may  first  ask  the 
judge  to  make  a  note  of  the  tender,  and  if  the  request  is 
denied,  then  tender  his  bill  of  exceptions.    But  in  the 


HILARY    TBRH^  5  VICT.  381 

course  of  a  trials  many  points  of  evidence  are  suggested,  Ejcek.  rf  pum, 
on  which  the  judge  gives  a  hasty  opinion ;  and  if  counsel 
do  not  press  the  point,  or  ask  the  judge  to  make  a  note  of 
it,  what  is  the  Court  in  banc  to  do,  when  the  question  of 
the  admissibility  of  the  evidence  is  brought  before  them  ? 
If  they  depart  from  the  judge's  note  as  the  record  of  what 
took  place  at  the  trial,  what  a  wide  field  of  discussion 
would  be  opened !  They  would  have  to  take,  in  the  first 
instance,  whatever  the  objecting  counsel  might  suggest, 
whose  representation  of  the  facts  would,  in  all  probability, 
be  denied  by  the  counsel  on  the  other  side,  and  the  Court 
would  be  plunged  into  a  sea  of  difficulty.  Is  it  not  better 
to  take  the  judge's  note  as  authority?  and  when  a  par- 
ticular fact  is  not  found  there,  counsel  ought  not  after- 
wards to  raise  a  question  upon  it.  I  should  never  fed 
offended  at  a  bill  of  exceptions  being  tendered;  and  in  the 
present  case,  I  should  have  taken  a  note  of  the  point,  if 
pressed  to  do  so;  but  as  I  have  no  note  of  its  being  ten- 
dered, I  cannot  admit  its  rejection  as  the  ground  for  a 
new  trial. 

Alderson,  B. — I  quite  agree  with  my  Lord  Chief  Baron 
on  the  main  point  in  this  case,  and  also  as  to  the  necessity 
of  counsel  distinctly  making  a  formal  tender  to  the  Judge 
at  Nisi  Prius  of  evidence  which  he  has  declared  inadmissi- 
ble. Such  a  course  puts  the  £gu^  beyond  all  dispute  at  a 
subsequent  period,  and  saves  all  the  difficulties  which  might 
arise  from  a  contest  between  the  opposite  counsel  as  to  what 
took  place  at  the  trial.  Upon  the  general  question,  how- 
ever, it  appears  to  me  that  this  rule  ought  to  be  discharged. 
In  order  to  sustain  this  action,  the  plaintiff  is  bound  to  shew 
an  injury  done  to  him ;  and  the  question  is,  whether  the 
mere  act  of  registering  this  order  in  the  C<Hnmon  Plea 
office  does  per  se  constitute  one.  It  is  an  order  by  which 
the  Court  of  Chancery  orders  the  plaintiff  to  pay  a  sum  of 
1404/.  29.  into  Court  to  the  credit  of  a  cause;  and  the 
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Sxek.  rf  Pleat,  question  is,  is  that  an  OFder  of  the  Lord  Chancellor  or 

1842 

Master  of  the  Rolls,  whereby  a  sum  of  money  is  made 

payable  to  any  person,  within  the  meaning  of  1  &  2  Vict, 
c.  110,  s.  18  ?  Now,  whether  it  be  such  an  order  or  not, 
is  a  proposition  on  which  I  do  not  mean  at  present  to  give 
any  definite  opinion ;  but  it  is  certainly  within  the  equita- 
ble meaning  of  the  clause,  because  it  is  intended  to  take 
effect  against  the  property  of  the  party,  and  not  to  be  de- 
feated because  he  chooses  to  remain  in  prison  and  refuses 
to  pay ;  in  such  case  it  was  the  general  object  of  the  act 
to  render  his  property  liable.  Now.  although  that  section 
confers  on  an  order  of  this  nature  the  effect  of  a  judgment 
at  common  law,  it  still  renders  it  necessary  to  be  registered, 
in  order  to  bind  the  land  of  the  party  against  whom  it  is 
obtained.  Here,  then,  that  party  is  in  possession  of  the 
land,  and  the  party  by  whom  the  order  was  obtained  regis- 
ters it.  If  that  order  will  bind  the  land,  he  has  only  done 
what  he  ought  to  do;  and  if  it  will  not,  it  becomes  of 
course  inoperative  and  harmless.  How  then  is  his  regis- 
tering the  order  an  injurious  or  wrongful  act  to  any  one? 
It  is  dear  it  is  not.  It  causes  no  damage — it  is  no  injuri- 
ous act ;  and  therefore,  in  order  to  enable  the  plaintiff  to 
maintain  this  action,  it  is  incumbent  on  him  to  shew  that 
this  act,  in  its  nature  not  wrongful,  has  become  so  in  con- 
sequence of  its  having  been  done  through  a  bad  motive. 
For  this  purpose,  and  in  order  to  render  the  act  wrongful 
and  injurious,  he  is  bound  to  add  to  the  fact  of  registering 
the  order  the  absence  of  reasonable  and  probable  cause, 
and  a  malicious  motive  for  doing  so.  If  those  motives  are 
relied  on  and  averred,  they  should  be  proved.  I  do  not 
think  we  ought  to  take  into  our  consideration  the  evidence 
referred  to  by  Mr.  Piatt;  but  suppose  it  were  admitted, 
how  would  it  prove  the  want  of  reasonable  and  probable 
cause,  or  that  this  was  not  a  proper  order  to  be  registered? 
On  the  contrary,  the  jury,  had  the  point  been  left  to  them^ 
would  probably  have  found  that  the  defendant  Pike,  when 
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he  did  the  act^  did  so  fairly^  under  the  belief  that  he  was  B*^^'  ^  p^^^p 
only  doing  what  was  right. 

GuBNSY,  B.^  concurred. 

Rule  discharged. 


Llotd  and  Another  v.  Blackburn.  Jan.  12. 

v^OYENANT  on  an  indenture  of  apprenticeship  against  where,  to  an  ac- 
the  father  of  the  apprentice^  assigning  breaches  by  the  onanindentorc 

The  defendant,  being  under  terms  of  pleading  issuably,  &tber,  for 

after  setting  out  the  indenture  on  oyer,  pleaded,  that  at  apprentice,  the 

the  time  of  making  the  said  indenture,  the  plaintiffs  ^[n"^*"^,, 

carried  on  the  business  of  engineers,  as  copartners :  that  temwofpiead- 

ing  issnably, 

the  apprenticeship  and  covenant  were  made  with  them  as  pleaded  that 
such  copartners,  and  not  otherwise ;  and  that  before  any  earned  on  the 

breach  of  duty  by  the  defendant,  the  plaintiff  dissolved  »>u»ineMofen- 

^     >/  '  r  ^neen  as  co- 

partnership, partner!,  that 

the  covenant! 

were  made  with 

Peacock  having  obtained  a  rule,  calling  upon  the  de-  ^p"  "ew  l^and 
fendant  to  shew  cause  why  this  plea  should  not  be  set  '^»**  y^ttore  any 

breach  of  duty, 

aside,  on  the  ground  of  its  not  being  an  issuable  plea —       they  dinoived 

partnership  :— 
Held,  that  the 

ByUs  now  shewed  cause. — ^The  plea  is  an  issuable  one.  p*«*  '^^  *"  *•" 

^  ^  suable  one,  and 

The  apprentice  has  covenanted  to  serve  the  two  partners,  ought  not  to  b« 
and  when  the  partnership  is  dissolved,  there  necessarily  is 
an  end  of  the  apprenticeship,  as  the  apprentice  cannot 
serve  them  both.  There  is  an  implied  condition  that  the 
partnership  shall  continue.  If  it  were  not  so,  the  greatest 
inconvenience  might  result.  Suppose,  after  the  dissolu- 
tion, one  of  the  partners  were  to  reside  in  Yorkshire,  and 
the  other  in  London,  which  of  them  is  the  apprentice  to 
serve  and  be  with  ?    In  case  a  master  dies,  there  is  clearly 


LI.OTD 
9, 
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^*^\MQ^^^*  a  dissolution  of  the  contract ;  there  is,  however,  no  such 

condition  expressed ;  but  there  is  an  implied  condition. 
This  at  least  shews  that  the  plea  is  an  issuable  one,  and 
Blackburn.    ^  ought  not,  therefore,  to  be  set  aside. 

Peacock,  contra. — ^There  is  a  covenant  in  the  deed  to 
teach  the  apprentice  the  trade  and  business ;  but  there  is 
no  allegation  in  the  plea,  that  anything  has  occurred  to 
put  it  out  of  the  plaintiflPs  power  to  teach  the  apprentice. 
It  simply  amounts  to  this,  that  there  has  been  a  dissolu- 
tion. The  deed  contains  no  stipulation  limiting  the  ap« 
prenticeship  to  the  duration  of  the  partnership,  and  the 
dissolution  cannot  put  an  end  to  the  contract  of  appren- 
ticeship. 

Lord  Abinobr,  C.  B. — I  am  of  opinion  that  this  plea 
ought  not  to  be  set  aside  as  not  being  an  issuable  one,  as  it 
raises  a  fit  question  for  discussion.  I  do  not  express  any 
opinion  upon  the  question  itself.  It  may  be  possible  that 
where,  on  a  dissolution  of  partnership,  one  partner  agrees 
to  resign  the  apprentice  to  the  other,  the  apprenticeship 
may  still  subsist.  On  that,  however,  I  give  no  opinion. 
It  is  sufficient  to  say  the  plea  ought  not  to  be  set  aside. 

Alderson,  B.,  and  Gurney,  6.,  concurred. 

Rule  discharged. 
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Bieh,  rf  Phai, 
1842. 

Nicholson  and  Others  v.  Hood.  j^^^  ^5^ 

Assumpsit.— The  declaration  stated,  that  on  the  6th  where  o., 
April,  1838,  in  consideration  that  the  plaintiffs,  at  the  re-  kccpe?of  a 
quest  of  the  defendant,  would  from  time  to  time  supply  p«biic  home, 
goods  to  one  Charles  Nash  on  credit,  the  defendant  pro-  of  it  to  N.,  who 
mised  and  guaranteed  to  the  plaintiffs  the  payment  of  the  occupation  of  it, 
price  of  any  goods  the  phiintiffs  should  at  any  time  supply  '^l^j^^^^^^ 
to  the  said  C.  Nash,  to  the  extent  of  jCSO;  and  the  plain-  the  name  of  0.5 

and  a  Quantity 

tiffs  aver,  that  they,  confiding  in  the  said  promise  of  the  of  spiriti,  which 
defendant,  did  afterwards,  to  wit,  on  the  day  and  year  miVforiu*r^' 
aforesaid,  and  on  divers  other  days  and  times,  &c.,  supply  waL*4"°^T6^ 
the  said  C.  Nash  with,  and  sell  and  deliver  to  him,  goods,  the  ^a*  supplied  bj 

I  *  .1^         1  A         •..«-■«•■.«        a  distiller  on  the 

pnces  whereof  amounted  to  a  large  sum,  to  wit,  51/.  15#.,  order  of  N.,  and 
on  certain  credit  then  agreed  on  between  the  plaintiffs  and  J^e  prcmiws^  in 
the  said  C.  Nash:  and  although  the  said  credit,  and  the  question:— 
time  for  the  payment  of  the  said  prices  of  the  said  goods,  permit  made 
had  elapsed  before  the  commencement  of  this  suit,  and  of  G°was^i^^ 
although  the  said  C.  Nash  hath  paid  and  satisfied  the  j;*"^  ^^^^ 
plaintiffs  the  sum  of  £25,  parcel  of  the  said  sum  of  51/.  15s. j  sutute. 
yet  the  said  C.  Nash  hath  not  (although  he  was  aft;erward8, 
to  wit,  on  the  7th  December,  1840,  requested  by  the  plain- 
tiffs so  to  do)  as  yet  paid  to  them  the  residue  of  the  said 
sum  of  51/.  15^.,  such  residue  amounting  to  26/.  15^.,  or 
any  part  thereof,  &;c.,   but  hath  hitherto  neglected  and 
refused  so  to  do,  of  which  the  defendant  had  notice,  &;c. 

Pleas :  first,  non  assumpsit;  secondly,  that  the  plaintiff 
did  not  supply  the  said  C.  Nash  with,  or  sell  and  deliver 
to  him,  the  said  goods ;  thirdly,  that  the  goods  in  the  de- 
claration mentioned  to  have  been  supplied  to  the  said  C. 
Nash,  and  sold  and  delivered  to  him  by  the  plaintiffs  as 
therein  mentioned,  were  commodities  for  the  removal  of 
which  a  permit  was,  at  the  time  of  the  removal  thereof  as 
hereafter  mentioned,  by  law  required;  and  which  said 
commodities  were  before  then,  to  wit,  on  the  days  and 
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Mxek.  of  PUoi,  times  in  the  said  declaration  in  that  behalf  mentioned. 

1842 

'  ^     supplied^  and  sold  and  delivered  by  the  plaintiffs  to  the  said 

Nicholson     c.  Nash^  and  removed  from  and  out  of  certain  stock  of  the 
Hood.        plaintiffs^  and  by  them  delivered  to  the  said  C.  Nash^  with- 
out a  permit  accompanying  them^  or  any  or  either  of  them, 
or  any  part  thereof,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  &;c.    Verification. 

Replication  to  the  last  plea,  that  a  permit,  at  the  time 
of  the  removal  of  the  said  goods,  did  accompany  them  ac- 
cording to  the  statute,  &;c.;  on  which  issue  was  joined. 

At  the  trial  before  Lord  Abinffer,  C.  B.,  at  the  Middle- 
sex Sittings  after  last  Trinity  Term,  it  appeared  that  a 
person  of  the  name  of  Oilmore,  being  in  the  occupation  of  a 
public-house,  sold  the  lease  of  it  to  one  Charles  Nash,  for 
whom  a  guarantee  had  been  given,  and  who  entered  into 
the  occupation  of  the  premises,  but  the  license  was  con- 
tinued in  the  name  of  Gilmore,  until  a  new  one  could  be 
procured  in  the  name  of  Nash.  The  goods  in  question, 
being  a  quantity  of  spirits  which  required  a  permit  for 
their  removal,  were  supplied  to  Nash  at  this  public-house, 
but  the  permit  was  made  out  in  the  name  of  Oilmore. 
One  of  the  officers  of  excise,  on  being  examined,  said  that 
the  permit  was  in  the  proper  form,  and  if  it  had  been  made 
out  to  Nash  instead  of  Oilmore,  he  should  have  seized  the 
goods.  On  this  evidence,  the  defendant's  counsel  objected 
that  the  permit  was  not  in  accordance  with  the  provisions 
of  the  act  2  Will.  4,  c.  16,  for  consolidating  and  amend- 
ing the  laws  regulating  the  granting  and  issuing  of 
permits  (a) ;  but  the  learned  Judge  overruled  the  objeo- 


(a)  The  following  are  the  sec-  excise,  until  a  request  note,  or  re- 

tions  of  the  stat  2  Will.  4,  c.  16,  quisition  in  writing,  shall  have  been 

which  were  referred  to  in  the  argu-  delivered  by  or  in  behalf  of  the 

ment: —  person    requiring    such    permit ; 

Sect.  5  enacts,  "  That  no  permit  and  every  permit  which  shall  be 

shall  be  granted  by  any  officer  of  granted  without  a  request  note  or 
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der 


tion,  and  left  the  case  to  the  jury,  who  found  for  the  plain-  Exch.ofPkat, 
tiffs  for  the  amount  claimed ;  leave  having  been  reserved 


1842. 


requisition  being  delivered  in  man- 
ner required  by  tbis  act,  sball  be 
actually  void,  and  sball  not  protect 
any  goods,  wares,  or  mercbandize 
mentioned  in  sucb  permit." 

Tbe  6tb  sect  enacts,  "  Tbat 
every  request  note  for  any  permit 
sball  contain  tbe  date  tbereof,  and 
tbe  name  of  tbe  place  from  wbicb 
and  tbe  place  to  wbicb  tbe  com- 
modities tberein  mentioned  are 
to  be  carried,  and  tbe  mode  of 
conveyance  by  wbicb  sucb  com- 
modities are  to  be  removed,  and 
sball  likewise  contain  the  real  name 
and  surname,  and  place  of  abode, 
of  tbe  person  or  persons  sending 
sucb  commodities,  and  of  tbe  per- 
son to  wbom  tbey  are  to  be  sent, 
and,  in  case  of  a  company  or  co- 
partnersbip,  tbe  name  of  the  firm, 
company,  or  copartnership,  toge- 
ther with  sucb  other  particulars  as 
the  commissioners  of  excise  sball 
from  time  to  time  direct  or  appoint, 
or  as  sball  be  required  by  any  act 
or  acts  relating  to  tbe  commodities 
in  respect  of  wbicb  tbe  permit  sball 
be  required;  and  every  sucb  re- 
quest note  sball  be  signed  by  tbe 
person  requiring  tbe  permit,  or  by 
bis  or  her  known  clerk  or  servant ; 
and  no  permit  sball  be  granted  on 
any  request  note  wbicb  shall  not 
be  so  signed,  and  contain  tbe  seve- 
ral particulars  aforesaid." 

Tbe  7th  sect,  enacte,  "  That 
every  permit  to  be  granted  for  the 
removal  of  any  commodities,  shall 
be  made  out  in  conformity  with  tbe 
request  note ;  and  every  such  per- 
mit sball  be  in  such  form,  and  sball 
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be  marked,  stamped,  and  printed 
with  sucb  stamps,  marks,  figures, 
and  devices,  and  sball  contain  such 
particulars,  as  the  commissioners 
of  excise  sball  direct" 

Tbe  8th  sect  enacts,  "  That 
every  officer  of  excise,  empowered 
to  grant  permits,  sball  express  and 
limit  in  every  permit  granted  by 
him,  as  well  tbe  time  during  which 
such  permit  sball  be  in  force  for 
removing  tbe  commodities  for  wbicb 
the  permit  shall  be  obtained  from 
and  out  of  the  stock  of  the  person 
taking  out  sucb  permit,  as  also  the 
time  within  which  tbe  same  com- 
modities sball  be  delivered  and  ac- 
tually received  into  the  stock  of  tbe 
person  or  persons  to  wbom  the  same 
sball  be  so  permitted  to  be  sent ; 
and  every  permit  which  shall  not 
be  actiudly  used,  as  directed  by  this 
act,  within  the  time  expressed  and 
limited  in  such  permit,  shall,  with- 
in tbe  said  time,  be  returned  and 
redelivered  by  the  person  who  shall 
have  obtained  the  same  to  tbe  pro- 
per officer  of  excise  ;  and  if  any 
permit  shall  not  be  so  returned  as 
aforesaid,  and,  upon  taking  an  ac- 
count by  any  officer  or  officers  of 
excise,  of  tbe  stock  remaining  in 
the  hands  or  custody  of  the  person 
or  persons  from  or  out  of  whose 
stock  tbe  commodities  mentioned 
in  sucb  permit  were  thereby  autho- 
rized to  be  removed,  there  shall  not 
i^pear  a  sufficient  decrease  to  an- 
swer the  removal  of  the  commo- 
dities mentioned  in  such  permit, 
then  the  person  or  persons  from  or 
out  of  whose  stock  the  commodities 

C  M.  W. 


Nicholson 

0. 

Hood. 
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r  Piea$,  to  the  defendant  to  move  to  enter  a  verdict.    A  rule  was 
obtained  accordingly  in  Michaelmas  Term^  against  which 


mentioned  in  such  permit  weretbere- 
by  autborized  to  be  removed,  sball 
forfeit  and  lose  tbe  like  quantity  of 
commodities  so  permitted  to  be  re- 
moved and  not  removed  according 
to  sucb  permission,  and  tbe  same 
may  be  seized  by  any  officer  of  ex- 
cise ;  and  in  case  any  commodities 
specified  in  any  permit  sball  be  re- 
moved from  the  stock  of  tbe  person 
taking  out  sucb  permit,  and  tbe 
same  sball  not,  witbin  tbe  time  ex- 
pressed and  limited  in  such  permit, 
be  actually  delivered  and  received 
into  tbe  stock  of  tbe  person  or  per- 
sons to  wbom  tbe  same  are  men- 
tioned in  such  permit  to  be  sent, 
then  and  in  every  sucb  case,  all 
sucb  commodities  so  removed  as 
aforesaid  sball  be  deemed  to  be 
goods  removed  or  removing  with- 
out permit,  and  sball  be  forfeited 
and  seized  accordingly." 

By  sect.  11,  all  goods  removed 
without  a  permit  are  to  be  forfeited, 
and  the  person  removing  them  is  to 
forfeit  £200. 

By  sect.  12  it  is  enacted,  "  That 
in  any  action  or  suit  at  law  or  in 
equity  on  any  bond,  bill,  note,  or 
other  security,  contract,  agreement, 
promise,  or  undertaking,  where  the 
whole  or  any  part  of  the  considera- 
tion thereof  shall  be  for  tbe  value 
or  price  of  any  commodities,  for  the 
removal  of  wliich  a  permit  is  or 
shall  be  required,  and  for  and  with 
which  a  proper  permit  sball  not 
have  been  given,  the  defendant  in 
such  action  or  suit  may  plead  and 
give  in  evidence  that  such  com- 
modities were  delivered  without  a 


permit  accompanying  them ;  and 
if  the  jury  shall  find  that  such 
goods  were  delivered  without  a  true 
and  lawful  permit  having  been  ob- 
tained for  the  removal  thereof,  they 
shall  find  a  verdict  for  tbe  defend- 
ant ;  and  if  such  commodities  shaU 
have  been  sold  for  ready  money,  or 
if  the  person  selling  the  same  shall 
otherwise  have  been  paid  or  satis- 
fied for  tbe  value  or  price  thereof, 
it  sball  be  lawful  for  the  person 
who  shall  have  paid  or  satisfied 
such  value  or  price,  within  twelve 
calendar  months  after  payment  or 
satisfaction  made,  to  recover  back 
from  the  seller  uf  such  commodities 
tbe  amount  of  the  value  or  price  of 
such  commodities,  to  be  sued  for 
and  recovered  by  action  of  debt,  or 
on  tbe  case  in  any  of  his  Majesty's 
courts  of  record." 

And  by  sect.  19,  "  Whenever,  on 
the  trial  of  any  information,  suit, 
action,  or  other  proceeding  at  law, 
it  may  be  necessary  to  prove  the 
issuing  of  any  permit,  or  the  con- 
tents thereof,  the  counterpart  of 
such  permit,  together  with  tbe  re- 
quest note,  may  in  all  cases  be  ad- 
mitted as  evidence  and  proof  that 
such  permit  was  granted  and  issued, 
and  of  the  contents  thereof,  accord- 
ing to  tbe  purport  of  sucb  counter- 
part and  request  note,  without  pro- 
ducing or  requiring  tbe  production 
of  the  original  permit ;  and  it  shall 
not  be  necessary  to  prove  any  order 
of  tbe  commissioners  of  excise,  ap- 
pointing or  directing  tbe  form  of 
any  such  permit,  or  of  any  counter- 
part thereof  respectively." 
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Otter  and  Hugh  Hill  now  shewed  caose.  The  permit  Exch.  rf  pum, 
granted  for  the  removal  of  these  goods  was  sufficient  in  ^  ^*  ^ 
point  of  law.  It  is  to  be  presumed  that  the  provisions  Nicholson 
of  the  act  have  been  compUed  with,  rather  than  the  con-  Hoop. 
trary ;  and  therefore  the  onus  of  shewing  the  insuffi- 
ciency of  the  permit  lay  upon  the  defendant.  Now  it 
is  not  pretended  that  the  permit  is  at  variance  with  the 
request  note,  or  that  the  commodities  are  improperly  de- 
scribed ;  but  the  objection  is,  that  that  part  of  the  6th 
section  has  not  been  complied  with,  which  requires  ''that 
every  request  note  shall  contain  the  real  name  and  sur- 
name and  place  of  abode  of  the  person  sending  such  com- 
modities, and  of  the  person  to  whom  they  are  to  be  sent  -/' 
that  the  real  name  of  the  party  to  whom  these  goods  were  to 
be  sent  was  incorrectly  given,  inasmuch  as  Nash,  and  not 
Gilmore,  was  the  real  purchaser  of  the  goods.  But  the 
evidence  of  the  excise  officer  shewed  that  the  permit  was 
correct  in  point  of  form,  and  that  if  it  had  been  in  the 
name  of  Nash,  he  should  have  seized  the  goods.  The  6th 
section  is  merely  a  direction  to  the  officers  of  excise  as  to 
what  they  shall  put  into  the  permit ;  and  it  does  not  say 
that  the  permit  shall  be  void  if  those  provisions  are  not 
complied  with.  It  cannot  be  that  a  person  selling  spirits 
is  bound  to  find  out  the  real  name  of  the  person  to  whom 
the  goods  are  to  be  sent.  In  Rex  v.  The  Commissioners  of 
Excise  (a),  Ashhurst,  J.,  said  that  these  statutes  ought  to 
receive  a  liberal  construction.  The  7th  section,  as  to  the 
form  of  the  permit,  is  altogether  directory;  and  it  does  not 
say  that  an  informal  permit  shall  be  void,  or  inflict  a 
penalty  for  it,  in  which  last  case  it  might  be  constructively 
void:  Bartlett  v.  Vinor  (b).  There  is  no  form  of  a  permit 
given  in  this  statute,  nor  does  it  require  that  it  shall  con- 
tain all  that  is  stated  in  the  request  note.  It  may  be 
assumed  that  the  request  note  stated  what  it  ought  to  do. 


(a)  2  T.  R.  381.  (Jb)  Cartbew,  251. 

C  C  2 
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Exeh,  of  Pleas,  This  is  a  case  of  great  importance^  for  if  this  permit  be  held 
^^^'  ,    to  be  insufficient^  every  man  who  sells  any  quantity  of 
NicHOLaoN     spirits  will  be  bound  to  find  out  the  real  name  of  the  pur- 
chasers before  he  sends  them  out. 


Hood. 


Petersdarff,  contra. — The  words  of  the  8th  section  clearly 
shew  that  this  permit  is  invalid ;  for  they  provide  "  that 
every  officer  of  excise  empowered  to  grant  permits,  shall 
express  and  limit  in  every  permit  granted  by  him,  as  weU 
the  time  during  which  such  permit  shall  be  in  force  for 
removing  the  commodities  for  which  the  permit  shall  be 
obtained,  from  or  out  of  the  stock  of  the  person  taking  out 
such  permit y  as  also  the  time  within  which  the  same  comma* 
diiies  shall  be  delivered  and  actually  received  into  the  stock 
of  the  person  to  whom  the  same  shall  be  permitted  to  be  sent, 
i^c"  That  shews  that  the  permit  is  to  be  made  out,  not 
in  the  name  of  the  person  to  whom  they  are  nominally 
sent,  but  in  the  name  of  the  person  of  whose  stock  they 
are  to  form  a  part.  And  adverting  to  the  whole  tenor  of 
the  act,  the  legislature  shews  a  clear  intention  that  no  per- 
son's name  shall  be  inserted  except  the  name  of  the  person  to 
whom  the  goods  are  really  sent,  and  of  whose  stock  they  are 
to  form  part.  If  the  question  were  left  to  the  jury  to  say  to 
whom  were  these  goods  sent,  they  could  never  be  said  to  have 
been  sent  to  Gilmore,  who  was  a  mere  stranger,  having  no 
interest  whatever  in  them.  If  this  permit  were  to  be  held 
sufficient,  it  would  open  a  wide  door  to  frauds  upon  the  reve- 
nue, and  defeat  the  intention  of  the  legislature,  which  was 
to  prevent  the  frauds  resulting  from  permits  being  taken 
out  in  the  name  of  fictitious  or  nominal  parties. 

Lord  Abinoer,  C.  B. — ^This  is  a  case  in  which  I  have 
felt  considerable  doubt,  but  upon  the  whole  we  think  the 
rule  ought  to  be  discharged.  The  only  question  is,  whether 
the  regulations  required  by  the  commissioners  of  excise, 
relative  to  the  matters  to  be  inserted  in  every  permit,  have 
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been  duly  complied  with.    The  commissioners  see  the  per-  Exeh.  of  pieaip 
son  to  whom  the  goods  are  sold,  and,  as  they  have  no  ^ 

power  to  send  them  except  to  the  premises  of  that  party,  Nicholson 
we  must  presume  they  had  directions  to  send  them  to  Oil-  Hood. 
more,  and  make  out  the  permit  in  his  name.  That  they 
accordingly  do ;  and  we  have  it  in  evidence,  that  if  this 
permit  had  been  made  out  in  any  other  way,  the  commis- 
sioners would  have  deemed  it  an  illegal  one.  There  is  no 
evidence  to  shew  that  this  permit  was  contradictory  to  the 
request  note;  nor  is  there  any  fraud  on  the  revenue  in 
this  mode  of  proceeding,  inasmuch  as  the  whole  is  under 
the  control  and  supervision  of  the  commissioners  of  excise, 
to  whose  discretion  it  was  manifestly  the  intention  of  the 
legislature  to  commit  it. 

Alderson,  B. — ^There  is  this  difficulty  pressing  on  the 
defendant  in  this  case,  that  the  onus  lies  upon  him  to  shew 
that  this  permit  is  bad.  The  7th  section  of  the  statute 
requires  every  permit  to  be  made  out  in  such  form  as  the 
commissioners  of  excise  shall  direct;  and  the  19th  pro- 
vides, that  a  counterpart  of  such  permit  shall  be  evidence, 
without  requiring  the  production  of  the  original.  Now, 
we  must  take  it  for  granted  that  the  evidence  of  the 
officer  of  excise,  in  this  case,  is  equivalent  to  the  produc- 
tion of  the  counterpart,  otherwise  there  would  be  no  evi- 
dence of  the  contents  of  this  permit  at  all;  and  if  we  take 
his  evidence  on  the  subject,  it  is  to  the  effect  that  he  con- 
sidered the  permit  a  regular  one.  Now,  there  are  no 
directions  given  in  the  statute  as  to  the  mere  form  of  the 
permit ;  and  the  section  1  have  already  referred  to  says, 
that  the  counterpart  is  to  be  admissible  in  evidence  in  all 
cases  where  it  shall  be  necessary  to  prove  the  issuing  of 
any  permit,  or  the  contents  thereof;  thus,  as  it  should 
seem,  rendering  the  counterpart  or  evidence  of  the  excise 
officer,  evidence  not  only  of  the  fact  of  such  permit  having 
been  issued,  but  also  of  its  contents.    In  short,  the  effect 
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BMck,  1/  Pfaoft  of  the  19th  sect,  ia  to  substitute  parol  evidence  for  that 

which  would  otherwise  be  the  strict  l^al  evidence^  namely, 
the  permit  itself;  and^  if  this  parol  evidence  is  receivable, 
does  it  not  go  to  the  length  of  shewing  that  a  legal  permit 
was  issued  in  compliance  with  the  requisition  of  the  7th 
section? 


Nicholson 

9, 

Hood, 


Gurnet,  B. — ^These  goods  are  forwarded  to  the  premises 
ef  Gilmore,  accompanied  by  a  permit  in  his  name.  What 
possible  objection  can  there  be  to  Nash  going  to  the  excise 
officer  to  request  liquors  to  be  sent  to  Gilmore,  with  a  per- 
mit accordingly  ? 

Rule  discharged. 


Jan.  20. 

Where  the 
sheriff  Mils  a 
term  taken  in 
execution  un- 
der tiJL/a.,  to 
the  execution 
creditor,  but 
executes  no  as- 
signment ia 
writing  of  the 
term,  the  estate 
remains  in  the 
debtor,  and  the 
execution  cre- 
ditor has  no 
defence  to  an 
qectment  at 
his  suit 


Doe  d,  Hughes  v.  Jones. 

At  the  trial  of  this  ejectment,  before  f'Fiffhtman,  J., 
at  the  last  assizes  at  Lancaster,  it  appeared  that  one 
Wright,  the  owner  of  the  premises  in  question,  had  in  the 
year  1827  leased  them  to  the  lessor  of  the  plaintiff  for 
fourteen  years,  at  a  rent  payable  half-yearly,  and  that  the 
plaintiff  had  occupied  and  paid  rent  up  to  the  year  1889, 
when  a  fieri  fiicias  was  put  in  at  the  suit  of  the  defendant, 
under  which  the  lessor  of  the  plaintiff's  goods,  and  the 
lease  of  the  premises,  were  taken  in  execution,  and  sold  by 
the  sheriff.  The  defendant  became  the  purchaser  of  the 
lease,  which  was  accordingly  handed  over  to  him,  and  he 
entered  and  paid  rent  to  the  owner;  but  no  assignment  in 
writing  of  the  lease  had  been  made  by  the  sheriff  to  the 
defendant.  Under  these  circumstances,  the  learned  Judge 
was  of  opinion  that  there  was  no  defence  at  law  to  this 
ejectment,  and  under  his  direction  a  verdict  passed  for  the 
plaintiff. 
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DundaSf  in  Michaelmas  Term  last^  obtained  a  rule  to  Bxth.  of  Pleat, 
Bbew  cause  why  there  should  not  be  a  new  trials  on  the 
groimd  of  misdirection. 

}F.  H.  Watson  {Cresswell  was  with  him)  shewed  cause. — 
This  is  a  case  clearly  within  the  Statute  of  Frauds^ 
and  the  interest  remains  in  the  lessor  of  the  plain- 
tiff. The  Srd  section  of  that  statute  enacts^  "  that  no 
leases^  estates,  or  interests,  either  of  freehold  or  terms  of 
years,  or  any  uncertain  interest,  not  being  copyhold  or 
customary  interest,  of,  in,  to,  or  out  of  any  messuages, 
manors,  lands,  tenements,  or  hereditaments,  shall  at  any 
time  be  assigned,  granted,  or  surrendered,  unless  it  be  by 
deed  or  note  in  writing,  signed  by  the  party  so  assigning, 
granting,  or  surrendering  the  same,  or  their  agents  there* 
unto  lawfully  authorized  by  writing,  or  by  act  and  opera- 
tion of  law.''  Now  here  there  is  no  assignment  in  writing, 
and  the  question  is,  was  there  one  by  act  and  operation  of 
law  ?  Clearly  not ;  for  the  sheriff  had  no  interest  in  the 
lease ;  he  had  merely  a  power  to  dispose  of  it,  which  he 
could  only  execute  by  an  instrument  in  writing.  The 
effect  of  a  seizure  under  a  fieri  facias  is  to  give  the 
sheriff  only  a  special  property  in  the  goods ;  the  general 
property  of  the  owner  is  not  divested :  Morland  v.  PeU 
lati  {a).  In  the  case  of  a  leasehold  interest,  the  sheriff 
has  no  right  whatever  to  enter  into  possession  of  the 
premises,  but  has  only  a  power  to  sell  and  assign  the 
lease.  There  are  a  variety  of  cases  as  to  the  manner  in 
which  the  sheriff  should  execute  the  writ.  One  of  them 
is  Palmer's  case  (6).  In  Rex  v.  Deane  {c),  it  was  held 
that  if  a  sheriff,  on  a  fieri  facias,  sell  a  lease  or  term  of 
a  house,  he  cannot  and  must  not  put  the  person  out  of 
possession,  and  the  vendee  in ;  but  the  vendee  must  bring 
his  ejectment.    That  is  a  strong  authority,  because  it 

(a)  8  B.  &C.  722  ;  2  Man.&  R.411.         (6)  4  Co.  74  ;  Cro.  Eliz.  584. 

(c)  2  Show.  85. 
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S^ek,  qfPimif  ghewB  tbat  wben  he  has  assigned  the  lease^  he  merely  con- 
fers the  title,  not  the  possession.  It  has  never  been  said 
that  the  sheriff,  by  selling  the  lease,  interfered  with  the 
possession.  There  are  some  dicta  which  would  seem  to  the 
contrary  in  Taylor  v.  Cole  (a),  but  the  point  has  never  yet 
been  decided.  Under  a  fi.  fa.  the  sheriff  merely  takes  the 
parchment  containing  the  lease,  with  a  power  to  dispose  of 
it.  The  sheriff  has  done  nothing  here  but  made  a  mere 
seizure  of  the  lease.  IS  the  Court  were  to  hold  that  the 
seizure  of  the  lease  amounted  to  an  assignment  by  opera- 
tion of  law,  the  sheriff  would  become  liable  to  the  cove- 
nants. It  has  been  held  that  a  provisional  assignee  is  not 
an  assignee  of  such  a  nature  as  so  to  become  liable.  The 
lessor  of  the  plaintiff  has  still  the  legal  interest  in  him,  and 
is  therefore  entitled  to  recover.  The  sheriff  has  a  colla- 
teral power;  but  it  is  only  a  power  which  he  may  still 
exercise,  and  assign  the  lease  back  to  the  plaintiff. 

Dundas  and  Crompton,  in  support  of  the  rule.  There  was 
in  this  case  an  assignment  by  act  and  operation  of  law.  This 
is  the  very  case  to  which  the  Statute  of  Frauds  has  reference. 
Before  the  statute,  chattels  real  as  well  as  personal  passed 
by  parol.  In  cases  of  bankruptcy  the  property  passes  by 
operation  of  law,  and  this  is  in  principle  the  very  same 
case  as  that  of  bankruptcy.  Although  it  is  usual  for  the 
sheriff,  under  such  circumstances,  to  execute  a  deed  of 
assignment,  it  is  not  in  strictness  necessary ;  for  the  assign- 
ment is  complete  by  operation  of  law  the  moment  the  pur* 
chaser  accepts  the  lease.  It  is  remarkable,  that  it  is  no 
where  said  that  the  sheriff  must  execute  an  assignment. 
In  Doe  d.  Mitchinson  v.  Carter  {b),  it  was  held  that  the 
sale  of  a  lease,  under  an  execution  against  the  lessee,  did 
not  operate  as  a  forfeiture  of  the  lease  under  the  covenant 
not  to  assign.     In  Higgins  v.  M*Adam  (c),  the  Court  said, 

(a)  3  T.  R.  292.        (6)  8  T.  R.  67.        (c)  3  You.  &  J.  13. 
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"The  rule  is,  that  when  execution  is  executed  the  property  ^ck.  rf  pum, 
is  changed^  and  execution  is  said  to  be  executed  when  a 
sale  has  taken  place/'  That  was  a  case  of  execution  against 
the  goods,  but  there  is  no  distinction  in  that  respect.  In 
Giles  V.  Grover  (c),  Alderson,  B.,  adopts  that  rule,  and  lays 
it  down  thus :  ^*  It  is  not  until  after  the  sale  that  the  right 
of  the  execution  creditor  is  consummate/'  After  being 
put  into  possession  under  the  sale,  could  the  Crown  take 
the  term  under  an  extent  ?  Swain  v.  Morland  [b)  shews 
that  they  could  not,  and  that  as  soon  as  the  execution  was 
executed  the  Crown  had  no  right.  In  this  case,  when  the 
defendant  was  put  into  possession  by  the  bill  of  sale,  the 
title  was  consummated.  In  Doe  d.  Stevens  v.  Donston  (c)^ 
the  sheriff  under  a  fieri  facias  seized  the  lease  of  pre- 
mises, and  sold  the  term  before  the  writ  was  returnable, 
but  did  not  execute  the  assignment  to  the  vendee  till  a 
subsequent  period ;  and  it  was  held  that  the  assignment 
was  valid.  The  sheriff  may  therefore  still  proceed  to  assign 
the  lease.  [Alderson,  B. — In  the  case  of  an  assignment  by 
operation  of  law,  there  is  a  designation  of  the  party  to 
whom  the  property  shall  go ;  but  here  there  is  nothing  of 
that  kind ;  the  sheriff  may  assign,  as  long  as  he  has  the 
power,  to  any  one  he  likes.]  They  also  referred  to  Strata 
ford  V.  Twynam  (rf),  and  Taylor  v.  Cole, 

Lord  Abinger,  C.  B. — I  am  of  opinion  that  this  rule 
ought  to  be  discharged.  The  Court  was  induced  to  grant 
a  rule  in  this  case,  chiefly  on  the  ground  that,  assuming 
the  defendant  not  to  be  in  possession  of  these  premises  by 
act  and  operation  of  law,  it  might  still  be  a  question 
whether  the  plaintiff,  from  whom  they  had  been  taken  by 
operation  of  law,  could  recover  them  back.    But,  on  hear- 

(a)  9  Bing.  159 ;  S.  C,  2  M.  &  (b)  1  Brod.  &  B.  370. 

Scott,  197  ;  M*Clcl.  &  Y.  232j  12  (c)  1  B.  &  Aid.  230. 

Price,  2.  (d)  Jacob,  418. 
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Bxek.  of  Phat,  ing  the  argument  of  the  plaintiff's  counsel  to-day,  we  think 

this  rule  must  be  discharged.  Here  something  is  to  be 
done  by  the  sheriff  before  the  title  of  the  execution  debtor 
is  divested  out  of  him,  or  that  of  the  purchaser  is  com- 
pleted ;  namely,  an  assignment  of  the  lease.  Now,  if  a 
sheriff  is  bound  to  execute  such  an  instrument,  ought  he 
not  to  do  it  in  compliance  with  the  established  rules  of 
law  ?  In  order  to  give  a  title  to  the  property,  he  must  find 
a  specific  person  to  assign  it  to,  and  give  that  person  an 
assignment  in  writing,  according  to  the  express  words  of 
the  Statute  of  Frauds.  If  there  be  any  circumstance  of 
hardship  in  this  case,  the  defendant  must  seek  his  remedy 
in  a  court  of  equity. 

Alderson,  B. — ^I  am  of  the  same  opinion.  It  seems  to 
me  that  this  is  an  imperfect  assignment,  and  that  the  pro- 
perty in  these  leasehold  premises  must  be  considered  as 
still  remaining  in  the  party  in  whom  it  was  originally 
vested,  unless  it  is  shewn  to  be  transferred  in  a  legal  man- 
ner to  some  one  else.  How  was  it  then  in  the  present 
case?  First  of  all,  has  it  been  transferred  to  the  defendant 
by  operation  of  law?  The  answer  to  that  is,  that  every 
assignment  by  operation  of  law  contains  a  designation  of 
the  person  to  whom  the  property  is  assigned ;  which  is  not 
the  case  here,  for  it  is  clear  that  something  is  to  be  done 
by  the  sheriff  before  any  title  can  vest  in  the  purchaser ; 
and  this  it  is  which  distinguishes  the  present  case  from 
what  I  said  in  Giles  v.  Grover,  which  has  been  referred  to ; 
for  my  observation  there  was,  that  the  transfer  of  the  pro- 
perty was  consummated  by  the  act  of  sale.  In  an  execu- 
tion against  the  goods  it  is  so.  Then  comes  the  next  ques- 
tion— is  the  property  in  the  sheriff?  No ;  for  he  has  no- 
thing more  than  a  power  to  transfer  it;  and  then  comes  the 
further  question,  has  he  legitimately  exercised  that  power  ? 
It  appears  that  he  has  made  a  parol  assignment  to  the  de- 
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fendant.  Now  a  parol  assignment  by  a  sheriff  is  open  to  ^ck.  </  pitat, 
aU  the  evils  of  a  parol  assignment  of  property  by  any  one  ^^^• 
else ;  parties  would  be  setting  up  claims  to  property  under 
pretence  of  such  assignments ;  and  the  object  of  the  sta- 
tute^ which  was  to  prevent  such  practices^  and  the  nume- 
rous perjuries  and  frauds  resulting  therefrom^  would  be 
entirely  defeated.  And  not  only  the  Statute  of  Frauds^ 
but  the  object  of  all  the  registry  acts^  would  be  equally  de- 
feated ;  because  a  parol  sale  by  the  sheriff  would  of  course 
not  be  registered  like  a  regular  assignment.  In  the  pre- 
sent case^  therefore^  however  unfortunate  it  may  be  that 
the  execution  debtor  must  be  allowed  to  recover  this  pro- 
perty back  from  the  execution  creditor^  it  is  out  of  our 
power  to  prevent  it ;  for  this  case  comes  before  us  in  the 
shape  of  an  action  of  ejectment^  when  nothing  is  in 
issue  but  the  legal  title  and  right  to  the  possession  of 
the  land.  Kthe  defendant  has  any  remedy^  it  is  in  a  court 
of  equity. 

OuRNEY^  B.^  concurred. 

Rule  discharged. 
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Exeh.  of  Pleat, 
1842. 

Jan   22  "  ^^®   AtTORNEY-GeNERAL  V.   LoCKWOOD. 

The  keeper  of     -^  ^IS  was  an  information  against  the  defendant  under 

ceM^"!lli7er"'  ^^  ^^^'  ^'  ^-  ^^>  **  ^*  ^^^  ^''^^^  *^®>  ^^^°S  »  retailer  of  beer, 
1  Will.  4.  c.  64,  after  the  5th  July,  1817,  and  before  the  exhibiting  of  the 

&4&5Win.      . 

4,  c.  84,  is  lU-  information,  to  wit,  on  &c.,  at  &c.,  received  and  took  into 

ble  to  the  penal*   _ji_-i»i«  »    3  i  •  i  a*  a 

ties  imposed  by  ^^^  ^^  ^  ^^  custody  and  posscssiou,  a  large  quantity,. 
66  Geo.  8,  c.  68,  f^Q  ^j[|.^  500  pounds  weight  of  liquorice,  contrary  to  the 
in  his  posses-  form  of  the  Statute  in  that  case  made  and  provided,  where- 
prohibited  ar.  by,  and  by  force  of  the  statute  &c.,  the  said  William  Lock- 
Iroccifiedtorany  ^oo^*  ^  being  such  retailer  of  beer  as  aforesaid,  and  so 
other  article  or  oiFending  as  aforcsaid,  hath,  for  his  aforesaid  offence,  for- 

preparation  to         , 

be  used  as  a      fcitcd  and  lost  the  sum  of  dE200.    There  was  a  second 

substitute  for  ,     ^  •   •         •    ^       1  •  ^1  1 

malt  or  hops,  count,  for  reccivmg  into  his  custody  and  possession  an 
render'sudi^a  ^^^^le  or  preparation  as  a  substitute  for  malt  and  hops, 
person  liable  to  he  being  a  retailer  of  beer ;  a  third  for  having  in  his 

those  penalties,  ^_  .  .-i.  -ii.-  »,• 

for  having  in  custody  and  posscssiou  liquoncc,  he  being  a  dealer  in 
any^o7thc*ar-  ^^®^  >  ^^^  ^  fourth,  for  having  in  his  possession  a  certain 
tides  enicme.      preparation  as  a  substitute  for  malt  and  hops,  he  being  a 

^ated  in  the  56    ^     ^  *^  '  ^ 

Geo.  3,  c.  68,     dealer  in  beer. 

necessary  to  *         The  defendant  pleaded  not  guilty. 

chherthaTIhi        ^^  ^^®  ^"^  hetore  Lord  Abinger,  C.  B.,  at  the  Middlesex 

party  had  them  Sittings  after  last  Easter  Term,  it  appeared  that  in  the 

in  his  posses- 
sion to  be  used   mouth  of  February,  1840,  the  defendant  was  licensed  to 

Jb^  m\"u'ir  "'*  seU  beer  by  retail,  under  1  Will.  4,  c.  64,  and  4  &  5  Will, 
hops,  or  that  he  4  g^  g^     rpjjg  license  was  to  scU  bccT,  ale,  and  porter,  by 

had  them  in  ^  >        9  r  9     j 

his  possession  retail,  in  the  dwelling-house  of  the  said  William  Lockwood, 

nai  intention.  A^d  in  the  premises  thereunto  belonging,  but  not  to  be 

hiformati'on  ^8  ^^^^^^  ^r  cousumcd  in  the  house  or  premises.    On  the  29th 

for  having  in  Qf  February,  1840,  the  officers  of  excise  found  upon  the 

his  possession 

any  article  not  defendant's  prcmiscs  28  lbs.  of  liquorice  in  a  sack  of  roasted 
namein  that  malt.  It  was  contended  that  the  possession  of  the  liquorice 
section,  11  IS      under  the  circumstances  was  an  offence  against  the  act 

necessary  to  ^o 

shew  that  it 

was  intended  to 

be  used  as  a  substitute  for  malt  and  hops  in  the  making  of  beer. 
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56  Geo.  3,  c.  58,  s.  2.      The    facts    above  stated  were  Exeh,  rf  PUat, 
admitted  at  the  trial,  and  a  verdict  was  taken  for  the  ^ 

Crown  on  the  first  count  of  the  information,  for  one  Att.-Gbn. 
penalty  of  £200,  subject  to  the  opinion  of  the  Court,  lockwood. 
the  Crown  to  be  at  liberty  to  enter  the  verdict  on  any 
count  of  the  information  that  might  be  applicable  to 
the  facts  proved.  In  Trinity  Term,  1841,  Kelly  obtained 
a  rule  to  enter  a  verdict  for  the  defendant,  upon  the  ground 
that  the  defendant,  being  licensed  under  the  beer  acts,  was 
not  liable  to  the  penalties  under  the  56  Geo.  3,  c.  58,  s.  2; 
or  to  arrest  the  judgment,  on  the  ground  that  the  count 
applicable  to  liquorice  contained  no  allegation  that  it  was 
for  or  as  a  substitute  for  malt  or  hops. 

The  Solicitor-General,  Jervis,  and  WUde,  shewed  cause. 
— It  will  be  contended  on  the  other  side,  first,  that  as  this 
was  the  case  of  a  person  selling  beer,  not  under  a  magis- 
trate's license,  but  under  and  by  virtue  of  the  stat.  11  Geo.  4 
&  1  WiU.  4,  c.  64,  continued  by  4  &  5  Will.  4,  c.  84,  the  pro- 
visions of  the  56  Geo.  3,  c.  58,  do  not  apply;  and  secondly, 
that  the  information  is  defective,  in  not  stating  that  the  de- 
fendant had  the  liquorice  in  his  possession  as  a  substitute  for 
malt  and  hops.  As  to  the  first  objection, — the  words  of  the 
stat.  56  Geo.  3,  c.  58,  s.  2,  are,  *^  That  from  and  after  the 
5th  day  of  July,  1817,  no  brewer  or  brewers  of,  or  dealer 
or  dealers  in,  or  retailer  or  retailers  of,  beer,  shall  receive 
or  take  into,  or  have  in  his,  her,  or  their  custody  or  posses- 
sion, or  make,  or  use,  or  mix  with,  or  put  into  any  worts 
or  beer,  any  liquor,  extract,  calx,  or  other  material  or  pre- 
paration, for  the  purpose  of  darkening  the  colour  of  worts 
or  beer,  or  any  liquor,  extract,  calx,  or  other  material  or 
preparation,  such  as  has  been  heretofore  or  as  shall  here- 
after be  made  use  of  for  or  in  the  darkening  of  the  colour 
of  worts  or  beer,  other  than  brown  malt,  ground  or  un- 
ground,  as  commonly  used  in  brewing,  or  shall  receive  or 
take  into,  or  have  in  his,  her,  or  their  custody  or  posses- 
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Ejc^  0/  Pleat,  sion,  Or  use^  or  mix  with^  or  put  into  any  worts  or  beer, 
>  •  ^    any  molasses^  hon^^  liqnorice^  vitriol^  quassia^  coculus  In* 

Att.-Gsn.  diie^  grains  of  Paradise^  quinea  pepper^  or  opium,  or  any 
LocKwooo.  extract  or  preparation  of  molasses,  honey,  or  liquorice, 
&c.  &c.,  or  any  article  or  preparation  whatsoever  for  or  a» 
a  subsiUtde  for  malt  or  hops;  and  if  any  such  brewer  or 
brewers  of,  or  dealer  or  dealers  in,  or  retailer  or  retailers 
of  beer,  shall  receive  or  take  into,  or  have  in  his,  her,  or 
their  custody  or  possession,  or  make  or  use  in  brewing,  or 
mix  with  or  put  into  any  worts  or  beer,  any  liquor,  extract, 
calx,  or  other  material,  or  preparation,  for  the  purpose  of 
darkening  the  colour  of  worts  or  beer,  or  any  liquor,  ex* 
tract,  calx,  or  other  material  or  preparation,  such  as  has 
been  heretofore  or  as  shall  hereafter  be  made  use  of  for  or 
in  the  darkening  of  the  colour  of  worts  or  beer,  other  than 
brown  malt,  ground  or  unground,  as  commonly  used  in 
brewing,  or  shall  receive,  or  take  into,  or  have  in  his,  her, 
or  their  custody  or  possession,  or  shall  use,  or  mix  with,  or 
put  into  any  worts  or  beer,  any  molasses,  honey,  liquorice, 
&c.,  or  any  extract  or  preparation  of  molasses,  honey, 
liquorice,  &c.,  or  any  article  or  preparation  whatsoever,  for 
or  as  a  substitute  for  malt  or  hops ;  all  such  liquor,  extract, 
calx,  molasses,  &;c.  &c.,  article  and  preparation  as  aforesaid, 
and  also  the  said  worts  and  beer  respectively,  shall  be  for- 
feited, together  with  the  casks,  vessels,  or  other  packages 
containing  the  same,  and  shall  and  may  be  seized  by  any 
officer  or  officers  of  excise ;  and  such  brewer  or  brewers  of, 
dealer  or  dealers  in,  or  retailer  or  retailers  of  beer,  so 
offending  as  aforesaid,  shall  for  eadi  and  every  such  o£f%nce 
forfeit  and  lose  the  sum  of  iE200/'  It  will  be  said  that  the 
Stat.  II  Geo.  4  &  I  Will.  4,  c.  64,  has  made  an  alteration 
in  the  law,  and  that  the  stat.  56  Qeo.  3,  c.  58,  does  not 
apply  to  a  person  who  sells  beer  by  retail  under  that  act. 
But  the  state  of  the  law  is  this.  Persons  who  retailed 
beer  were  required  originally,  as  alehouse-keepersy  by 
the  ^t  5  &  6  Edw.  6,  c  25,  to  take  out  a  magisirate's 
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license.    The  stat.  11  Geo.  4  &  1  Will.  4,  c.  64,  has  done  Etek.  rf  pieoi. 


1842. 


no  more  than  allow  persons  to  sell  beer  by  retail,  with- 
out having  that  particular  sort  of  license;  it  has  not  Att.-Obv. 
introduced  any  new  traffic  of  any  kind;  a  person  sells  lockwooo. 
beer  by  retail,  and  keeps  an  alehouse,  now  as  he  did 
before ;  but  the  legislature  enables  him  to  do  so  without 
a  magistrate's  license.  That  act  does  not  at  all  affect  the 
question,  whether  he  is  to  be  considered  a  seller  of  beer  by 
retail ;  all  that  can  be  said  is,  that  such  person  is  not  a 
seller  of  beer  who  is  required  to  take  out  a  magistrate's 
license.  The  object  of  the  legislature  was,  that  retailers 
(^  beer  should  not  have  it  in  their  power  to  adulterate  the 
beer  they  sold  to  the  public,  and  it  can  make  no  difference 
whether  the  retailer  of  beer  has  a  magistrate's  license  or 
not. 

The  stat.  11  Geo.  4  &  1  Will.  4,  c.  64,  recites,  that  it  is 
expedient  for  the  better  supplying  the  public  with  beer  in 
England,  to  give  greater  facilities  for  the  sale  thereof  than 
are  at  present  afforded  by  licenses  to  keepers  of  inns,  ale- 
houses, and  victualling-houses ;  and  it  enacts,  that  it  shall 
be  lawful  for  any  person  who  shall  obtain  a  license  for 
that  purpose  under  the  provisions  of  this  act,  to  sell  beer, 
ale,  and  porter  by  retail  in  any  part  of  England  in  any 
house  or  premises  specified  in  such  license.  It  enables 
them  to  do  so  without  having  a  license  under  the  former 
statutes,  having  taken  out  one  under  that  statute ;  but  the 
act  itself  shews  that  such  a  person  is  a  retailer  of  beer; 
and  it  then  goes  on  to  state  the  mode  in  which  the  license 
is  to  be  obtained.  The  13th  section  enacts,  that  if  any 
person  so  licensed  as  aforesaid  shall  knowingly  sell  any 
beer,  ale,  or  porter  made  otherwise  than  from  malt  and 
hops,  or  shall  mix  or  cause  to  be  mixed  any  drugs  or  other 
pernicious  ingredients  with  any  beer  sold  in  his  house  or 
premises,  or  shall  fraudulently  dilute  or  in  any  way  adul- 
terate any  such  beer,  such  offender  shall  for  the  first 
offence  forfeit  any  sum  not  less  than  j£10,  nor  more  than 
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E*eh,  of  PUoi,  £ZOj  as  the  justices  before  whom  such  offender  shall  be 
^  ^  .  convicted  shall  adjudge.  The  14th  section  regulates  the 
Att.-Gbn.  time  for  keeping  open  the  houses^  and  imposes  a  penalty 
LocKwooD.  for  a  breach  of  that  regulation ;  and  the  15th  points  out 
the  mode  in  which  the  penalties  may  be  recovered.  It  is 
clear  that  those  penalties  are  imposed  on  breaches  of  the 
act  by  the  keepers  of  beerhouses  under  that  statute^  but 
there  is  nothing  preventing  the  general  regulations  apply- 
ing  to  those  persons  who  retail  beer^  whether  under  that 
act  or  under  former  acts  of  parliament.  The  imposition 
of  a  new  penalty  could  not  abrogate  the  former  penalty 
for  a  different  species  of  pffence.  There  are  a  great  num« 
ber  of  acts  of  parliament  pointing  out  the  distinction 
between  a  seller  of  beer  by  retail^  and  a  retailer  of  beer. 
Such  are  the  statutes  12  Car.  2,  c.  23,  &  25  Geo.  8,  c.  78. 
There  is  a  recital  in  the  latter  act  which  shews  what  the 
distinction  is ;  and  it  enacts,  that  every  common  brewer 
who  shall  sell  beer  or  ale,  or  worts,  in  any  less  quantity  at 
any  one  time  than  in  a  whole  cask  containing  four  gallons 
and  a  half,  shall  be  deemed  to  sell  beer  or  ale  by  retail. 
This  is  the  case  of  a  person  selling  beer  by  retail,  not  to  be 
consumed  upon  the  premises,  under  an  excise  license  ob- 
tained under  the  Beer  Act.  There  is  a  definition  of  an  ale- 
house-keeper in  Bum's  Justice,  title  "  Alehouses."  "Every 
inn  is  not  an  alehouse,  nor  every  aleho\ise  an  inn ;  but 
if  an  inn  uses  common  selling  of  ale,  it  is  then  also  an  ale- 
house; and  if  an  alehouse  lodges  and  entertains  travellers,  it 
is  also  an  inn.''  So,  if  a  party  sells  beer  by  retail,  he  comes 
under  the  conunon  desi^ation  in  the  acts  of  pariament,  of 
a  retailer  of  beer,  or  a  keeper  of  a  beer  or  alehouse,  and  is 
within  the  statute  56  Geo.  3.  It  never  could  be  the  in- 
tention of  the  legislature,  when  they  allowed  this  greater 
facility  for  the  opening  of  beerhouses,  to  remove  from  the 
keepers  of  them  all  those  restrictions  which  applied  to 
persons  who  kept  beerhouses  or  alehouses  under  the 
license  of  the  magistrates.    The  statute  1  Will.  4,  c.  64j 
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was  passed  in  the  same  session  as  the  1  Will.  4^  c.  51 ;  Bjck.  of  Pieat, 
and  it  appears  by  the  statement  in  the  latter  act,  that  it  ^  ^  ^ 
was  supposed  by  the  framers  of  it  that  the  act,  c.  64,  would  Att.Gbn. 
pass  first.  That  act  (c.  51)  was  passed  for  the  same  pur-  Lockwooo. 
pose,  of  giving  facilities  for  the  sale  of  beer,  and  taking 
away  the  license  of  the  magistrates,  and  giving  other  means 
of  licensing.  It  repealed  various  acts  of  Parliament  with 
relation  to  the  duties  and  restrictions  imposed  on  the 
keepers  of  alehouses,  but  expressly  kept  alive  the  provi- 
sions of  the  statute  56  Geo.  3;  it  is  enacted  by  sec- 
tion 3,  "  that  all  brewers  of  beer  or  ale  for  sale,  and  all 
and  every  person  who  shall  be  licensed  under  any  act  as  a 
brewer,  dealer  in  or  retailer  of  beer,  shall  continue  sub- 
ject to  the  provisions,  enactments,  and  regulations  in  the 
said  last-mentioned  act  contained ;  and  the  said  provisions, 
enactments,  and  regulations,  shall  continue  to  be  respec- 
tively executed  and  put  in  force  by  the  commissioners 
and  officers  of  excise  in  Great  Britain,  as  fully  and  e£fec- 
tually  as  if  this  act  had  not  been  passed.^^  Then  the  22nd 
section  shews  that  the  framers  of  this  act  supposed  the 
other  act  would  have  passed  first,  for  it  begins  by  reciting, 
''And  whereas  an  act  was  passed  in  this  present  session 
of  Parliament,  intituled  '  An  act  to  permit  the  general  sale 
of  beer  and  cider  by  retail  in  England.'  '^  These  two  acts 
shew  distinctly  that  the  legislature  intended  to  keep  alive, 
and  in  operation  upon  retailers  of  beer,  the  provisions  of 
the  statutes  56  Geo.  3.  In  The  Mayor  ifc,  of  Leicester  v. 
Burgess  {a),  it  was  held  that  the  statute  II  Geo.  4  & 
1  Will.  4,  c.  64,  for  permitting  the  general  sale  of  beer 
by  retail  in  England,  did  not  supersede  the  custom  of  a 
borough,  that  no  person  should  carry  on  the  trade  of  an 
alehouse-keeper  therein  who  is  not  a  burgess. 
The  second  question  is,  whether  it  was  necessary  for  the 

(a)  5  B.  &  Adol.  246. 
VOL.  IX.  D  D  M.  W. 
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Bjtch,  qf  Pleas,  information  to  state  that  this  prohibited  article  was  in- 


^  ^  ^  tended  to  be  used  as  a  substitute  for  malt  and  hops.  The 
Att.-Gcn.  words  of  the  act  are,  "  that  no  brewer  or  brewers,  &c., 
LocKwooD.  shall  have,  receive,  or  take  into,  or  have  in  his,  her,  or  their 
custody  or  possession,  or  shall  use,  or  mix  with,  or  put 
into  any  worts  or  beer,  any  molasses,  honey,  liquorice,  &c., 
respectively;" — ^then  come  these  words — "or  any  article  or 
preparation  whatsoever,  for  or  as  a  substitute  for  malt  or 
hops/^  Parties  may  have  articles  of  the  kind  here  men- 
tioned as  a  substitute  for  malt  or  hops,  or  they  may  have 
them  innocently  in  their  possession ;  but  the  legislature 
has  said,  that  any  person  carrying  on  this  trade  shall  be 
liable  to  a  penalty  if  he  has  any  of  the  articles  enumerated 
in  his  possession;  and  the  officers  of  the  revenue  are  boimd 
to  enforce  it.  In  the  previous  act  of  the  51  Geo.  8,  c.  87| 
s.  16,  the  words  are — "  no  maker  or  makers  of  any  such 
liquor  as  aforesaid,  nor  any  brewer  or  brewers  of  beer,  shall 
receive  or  take  into  his,  her,  or  their  custody  or  possession 
any  molasses,  honey,  &;c.,  respectively ;"  and  there  is  no- 
thing said  as  to  a  substitute  for  malt  and  hops.  Unless 
persons  carrying  on  this  trade  were  altogether  restricted 
from  having  these  articles  in  their  possession,  it  would  be 
necessary  to  give  evidence  of  the  purpose  for  which  the 
party  had  the  article  in  his  possession,  which  it  would  be 
very  difficult  to  prove,  unless  you  could  shew  the  actual 
use.  The  act,  therefore,  says  that  the  possession  shall  not 
be  permitted.  [Lord  Abinger,  C.  B. — No  person  can  put 
this  law  in  force  except  the  Attorney-General,  and  he  would 
not  do  so  absurd  a  thing  as  to  put  it  in  force  where  there 
was  not  a  suspicion  that  the  article  was  kept  for  improper 
purposes.  The  act  of  61  Geo.  3,  c.  87,  does  not  contain  the 
words,  "  or  any  article  or  preparation  whatsoever,  for  or  as 
a  substitute  for  malt  or  hops,"  which  this  act  has,  in  addi- 
tion to  those  enumerated.]  Precisely  so ;  this  act  was  in- 
tended to  be  more  stringent ;  for  it  is  recited  in  the  pre- 
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amble  that  the  former  provisions  were  not  found  sufficiently  Enh,  of  piea$, 
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effectual.    In  TheAtiomey'GeneralY.Kinff{a),  where  a  party 
hsd  the  article  in  his  possession  innocently,  in  his  trade  as     Att.-Gen. 
s  distiller,  but  he  also  carried  on  the  trade  of  a  brewer,  it     Lockwooo. 
was  held  that  he  was  liable  to  the  penalties  imposed  by 
51  Oeo.  8,  c.  87,  for  receiving  and  taking  into  his  posses- 
son  articles  prohibited  by  that  statute.    An  argument 
may  also  be  drawn  from  the  3rd  section  of  the  56  Geo.  3, 
c  58,  applicable  to  druggists  and  persons  selling  articles 
to  brewers,  as  in  that  case  it  is  not  necessary  that  the 
trticle  should  be  used  as  a  substitute  for  malt  and  hops, 
bat  the  penalty  applies  merely  for  selling  or  delivering  to 
toy  licensed  brewer  or  dealer  or  retailer  of  beer,  knowing 
them  to  be  so,  any  liquor,  &c.     The  stat.  56  Qeo.  3,  c.  58, 
enumerated  various  articles,  which  were  supposed  more 
likely  to  be  fraudulently  used,  but  the  legislature  thought 
"tJae  enumeration  might  be  defective,  and  therefore  added 
"Uie  words  ''  any  other  article  or  preparation  for  or  as  a 
substitute  for  malt  or  hops,'^  lest  there  should  be  any- 
thing else  which  the  ingenuity  of  the  brewer  might  sug- 
gest as  a  substitute.     It  will  also  abundantly  appear,  from 
the  first  part  of  this  section,  that  the  intention  of  the 
legislature  was  to  impose  a  penalty  on  any  dealer  or  trader 
who  had  in  his  possession  any  of  the  articles  ordinarily 
used  for  the  purpose  of  darkening  or  colouring  beer. 
The  words  are,  that  he  shall  not  *'  have  in  his  possession, 
or  make  or  use  or  put  into  any  worts  or  beer,  any  liquor, 
calx,  or  other  materials  or  preparation  used  for  the  pur- 
pose of  darkening  the  colour  of  worts  or  beer.''     It  might 
with  equal  justice  be  contended,  that  in  order  to  bring  a 
trader  within  that  part  of  the  clause,  it  was  necessary  he 
durald  have  the  material  in  his  possession  for  the  purpose 
of  darkening  beer;  but  the  words  which  follow  shew  that 
luch  was  not  the  intention  of  the  legislature ;  but  that,  if  ho 

(a)  5  Price,  195. 
D  d2 
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Ejch.  of  pkat,  had  in  his  possessioQ  articles  ordinarily  tued  for  th 
pose,  he  should  be  liable.  The  words  are,  "  or  any 
extract,  calx,  or  other  material  or  preparation,  such 
been  heretofore  or  as  shall  hereafter  be  made  use 
or  in  the  darkening  the  colour  of  worts  or  beer." 
clear  from  that,  that  if  the  trader  had  in  his  possessi 
articles  ordinarily  used  for  that  purpose,  or  which 
be  80  used,  he  would  be  within  that  clause,  though 
not  intend  so  to  use  them.  The  argument  on  th< 
side  must  go  to  this  extent,  that  it  is  legal  to  p 
various  enumerated  articles  into  beer,  provided  tl 
not  used  as  a  substitute  for  malt  and  hops.  Upon 
construction,  the  long  enumeration  of  these  articles 
fectly  useless. 


Kelly  and  Bramwell,  contra. — ^This  act,  impoainf 
does  a  severe  penalty,  must  be  construed  strictly, 
time  the  stat.  56  Geo.  3,  c.  58,  passed,  there  were  : 
classes  of  persons  carrying  on  the  business,  who  are  { 
out  by  the  act.  These  were,  first,  the  brewers,  the 
manufacturers  of  the  beer,  dealing  to  a  very  consi( 
extent;  secondly,  dealers  in  beer,  which  does  not  i 
merely  retailers  of  beer,  but  persons  who  sell  b 
quantities  of  not  leas  than  four  gallons  and  a  ha] 
time;  and  thirdly,  the  keepers  of  hotels,  tavern 
pablic-housesj  and  licensed  victuallers.  Those  were 
of  persons  well  known  to  the  law,  and  of  a  very  di 
description  from  that  which  came  within  the  op< 
of  the  recent  beer  acts,  and  who  hold  licenses 
those  acts.  Such  were  the  three  classes  of  persons 
ing  at  the  time  the  stat.  56  Qeo.  8  passed,  and  on 
its  lai^e  penalties  were  imposed.  That  state  c 
law  continued  as  long  as  those  classes  alone  existe 
indeed  still  continues  as  affects  them.  Then  the  1 V 
c.  64,  the  beer-act,  passed,  and  an  entirely  new  and 
ent  class  of  persons  was  brought  into  existence. 
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inferior  description — inferior  in  the  ex^tent  of  their  deal-  Bxeh.  of  pieat, 
ings  and  property,  and  their  means  of  paying  penalties ;  ^ 

persons  who  keep  beershops  of  a  lower  class,  and  take      Att.-Gem. 

Vm 

ont  these  licenses  to  sell  beer  by  retail.  That  act  con-  Lockwood. 
tains  distinct  enactments,  rendering  them  liable,  not  to 
heavy  penalties  of  £200,  which  they  were  thought  not  able 
to  pay,  but  to  penalties  which,  according  to  their  means, 
would  guarantee  the  observance  of  the  law :  penalties  very 
much  smaller  in  amount,  for  offences  of  much  more  serious 
evil.  The  stat.  56  Geo.  3,  c.  58,  was  intended  to  apply  to 
the  classes  of  brewers  and  dealers  in  and  retailers  of  beer 
who  then  existed.  The  words  '^  brewer  of  or  dealer  in  beer," 
are  not  to  be  taken  in  their  extended,  but  in  a  restricted 
sense.  The  statute  says,  ^' every  person  who  shall  sell 
any  beer  or  ale  in  quantities  not  less  than  four  gallons 
and  a  half,  or  two  dozen  reputed  quart  bottles,  to  be  drunk 
or  consumed  elsewhere  than  on  the  premises  where  sold, 
shall  be  deemed  a  dealer  in  beer.''  The  words  "  retailer 
or  retailers  of  beer,''  in  the  3rd  section,  were  intended 
to  apply  to  licensed  victuallers,  who  were  a  class  of 
persons  then  in  existence,  and  to  them  only.  The 
keepers  of  beershops  are  a  new  class  of  traders,  carrying 
on  business  in  an  entirely  different  way,  under  different 
licenses,  to  whom  these  penalties  are  not  applicable,  al- 
though  the  words  may  be  capable  of  reaching  them.  The 
legislature,  at  the  time  the  beer-act  passed,  were  not  un- 
mindful of  the  protection  necessary  for  the  excise ;  and  the 
act  provides,  that  the  keepers  of  beershops  shall  only  trade 
under  certain  licenses,  which  contain  a  great  number  of 
minute  and  express  conditions  and  regulations,  and  they 
are  liable  to  penalties  for  any  breach  of  those  regulations ; 
and  the  legislature  have  thereby  provided  for  every  case  in 
which  it  was  considered  at  all  probable  they  would  violate 
the  law.  The  13th  sect,  of  the  1  Will,  4,  c.  64,  provides, 
that  every  seller  of  beer,  ale,  and  porter  by  retail,  having  a 
license  under  the  provisions  of  this  act,  who  shall  permit 
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Rceh.  of  PUatt  any  person  or  persons  to  be  guilty  of  drankenness  or  dii- 
-  orderly  conduct  in  the  house  or  premises  mentioned  in 
Att.-Gbn.  8^cli  license,  shall  for  every  such  offence  forfeit  the  respec- 
Loc&wooD.  tive  sums  following ;  and  every  person  who  shall  m  any 
way  transgress  or  neglect,  or  shall  be  a  party  in  trans- 
gressing or  neglecting,  the  conditions  and  provisions  speci- 
fied in  such  license,  or  shall  allow  such  conditions  or  pro- 
visions to  be  in  any  way  transgressed  or  neglected  in  the 
house  or  premises  so  licensed^  shall  be  deemed  guilty  of 
disorderly  conduct;  and  every  person  so  licensed,  who 
shall  permit  any  such  disorderly  conduct,  shall  for  the  first 
offence  forfeit  any  such  sum,  not  less  than  40^.  nor  more 
than  £5,  as  the  justices  before  whom  such  retailer  shall  be 
convicted  of  such  offence  shall  adjudge ;  and  for  the  second 
such  offence,  any  simi  not  less  than  d£5,  nor  more  than 
£10 ;  and  for  the  third  such  offence,  any  sum  not  less  than 
£20,  nor  more  than  £50 ;  and  it  shall  be  lawfnl  for  the 
justices  before  whom  any  such  third  offence  shall  take 
place,  to  adjudge,  if  they  shall  so  think  fit,  that  such  offender 
shall  be  disqualified  from  selling  beer  by  retail  for  the 
space  of  two  years  next  ensuing  such  conviction.  The 
persons  to  whom  such  licenses  are  granted,  and  who 
comprise  the  whole  dass  of  beershop-keepers,  whether 
they  sell  beer  alone  in  their  shops,  or  have  a  chandler's- 
shop  and  sell  beer  also,  or  in  whatever  other  way,  all  have 
a  license  in  this  form : — It  recites  that  a  bond  has  been 
entered  into  by  the  beerhouse-keeper  and  a  surety,  the 
conditions  of  which  are,  that  the  former  does  not  sell  any 
beer,  ale,  or  porter,  made  otherwise  than  from  malt  and 
hops,  nor  mix,  or  cause  to  be  mixed,  any  drugs  or  other 
pernicious  ingredients  in  beer,  ale,  or  porter ;  nor  fraudu- 
lently dilute,  deteriorate,  or  adulterate  any  beer,  ale,  or  - 
porter;  nor  sell  any  beer,  ale,  or  porter,  knowing  thc^ 
same  to  have  been  fraudulently  diluted,  deteriorated,  om 
adulterated ;  nor  use  in  selling  any  beer,  ale,  or  porter,  anjic^ 
measures  which  are  not  of  the  legal  standard ;  nor  wilfully 
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or  knowingly  permit  any  drunkenness,  or  any  violent  or  J^ek,  rf  PUoi, 
quarrelsome  or  other  disorderly  conduct  in  his  house  or  '  ^ 

premises,  &c,  &c.:  and  that  the  license  shall  cease  and  de-  Att.-Gbm. 
termine,  and  shall  become  void,  in  case  any  of  the  con-  Locewood. 
ditions  or  regulations  contained  therein  shall  be  trans- 
gressed. [Lord  Abinger,  C.  B. — ^What  was  the  form  of 
license  under  the  former  act?  The  SoUdtor-General. — 
It  was  exactly  the  same,  which  is  important.]  By  the 
Idth  section,  not  only  the  license  may  be  forfeited,  but 
specific  penalties  may  be  imposed  for  adulterating,  di- 
luting, or  mixing  beer.  Can  it  be  supposed  that  the  legis- 
lature intended  to  apply  this  penalty  of  £10  or  JE20  only 
for  actually  adulterating  beer  in  however  injurious  a  man- 
ner, and  that  a  penalty  of  £200  is  to  be  imposed  on  the 
party  for  merely  having  an  article  calculated  for  that 
purpose  in  his  possession  ?  When  the  legislature  have 
said  that  persons  keeping  beershops  shall  be  liable  to  a 
penalty  of  £10  or  £20,  they  cannot  have  intended  to  con- 
tinue in  operation  a  penalty  of  ten  times  the  largest  of 
those  amounts  for  merely  having  the  articles  in  their  pos- 
session. The  intention  of  the  legislature  appears  to  be 
still  further  illustrated  by  the  provision  on  which  the  se- 
cond objection  has  been  taken.  This  penalty  is  imposed 
under  the  act  upon  any  person,  whatever  the  trade  he 
carries  on,  who  shall  have  any  of  these  numerous  articles 
in  his  possession — molasses,  honey,  liquorice,  &c.,  &c., 
which  it  must  be  observed  are  articles  invariably  and  ne- 
cessarily in  the  possession  of  that  class  of  chandlers'- 
shop  keepers,  as  part  of  their  stock-in-trade ;  but  at  the 
time  of  the  passing  of  the  statute  56  Geo.  3,  it  was  hardly 
to  be  contemplated  that  the  person  who  had  a  brewery, 
and  brewed  beer,  would  keep  a  grocer's  shop,  or  that  the 
wholesale  dealer  in  beer,  or  the  licensed  tavern-keeper 
or  hotel-keeper,  should  do  so.  [Lord  Abinger,  C.  B. — It 
may  be  a  question  whether  a  shopkeeper  taking  out  a 
license  to  sell  beer  must  not  relinquish  dealing  in  such 
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JSxcA.  rf  Pleat,  articles.]  The  Courts  in  construing  the  actj  and  consi- 
'  ^  dering  how  far  it  imposes  a  large  penalty  on  an  individual, 
Att.-Gen.  will  look  to  the  common  practice  in  trading  under  these 
LocKwooD.  licenses.  It  is  not  an  impossible  case,  that,  under  the 
former  act,  a  person  might  be  a  brewer,  a  wholesale  dealer, 
and  a  publican  in  one  part  of  the  town,  and  in  another 
part  of  the  town  carry  on  a  grocer's  or  chandler's  shop ; 
but  it  would  be  so  peculiar  a  case  that  it  could  hardly  be 
supposed  to  have  been  in  the  contemplation  of  the  legisla- 
ture. But  more  than  one-half  the  persons  who  carry  on 
trade  in  these  beer-houses,  do  so  also  in  chandlers'  or 
grocers'  shops.  It  could  not  be  the  intention  of  the  legis- 
lature to  apply  so  severe  a  provision  to  this  new  class  of 
persons;  their  liability  is  limited  to  the  penalties  recover- 
able under  the  13th  sect,  of  the  act  of  Parliament  con- 
stituting them,  and  they  are  not  liable  to  the  penalties 
directed  by  the  56  Geo.  3,  c.  58. 

But  assuming  the  Court  to  be  of  opinion  that  the  de- 
fendant was  a  retailer  of  beer  within  the  56  Greo.  3,  c.  68, 
and  subject  to  its  penalty,  the  further  question  remains, 
whether  that  penalty  is  not  repealed,  in  point  of  law,  by 
the  imposition  of  a  smaller  one,  for  one  at  least  of  the 
offences  included  in  the  50  Geo.  3,  by  the  1  Will.  4,  c.  64, 
s.  13.  In  Henderson  v.  Sherbom  {a),  it  was  held  that  a 
parish  officer  who  supplies  goods  for  his  own  profit  to 
an  individual  pauper  is  not  liable  to  the  penalty  imposed 
by  the  55  Geo.  3,  c.  137,  s.  6;  and  there  is  a  quaere 
(added  to  the  marginal  note)  whether  that  clause  is  not 
impliedly  repealed  by  the  4  &  5  Will.  4,  c.  76,  s.  77. 
There  Lord  Abinger,  C.  B.,  says,  "  The  principle  adopted 
by  Lord  Tenter  den  (i),  that  a  penal  law  ought  to  be  con- 
strued strictly,  is  not  only  a  sound  one,  but  the  only 
one  consistent  with  our  free  institutions.     The  interpre- 

(a)  2  M.  &  W.  236. 
{b)  In  Proctor  v.  Mainwaring,  3  B.  &  Aid.  145. 
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tation  of  statutes  has  always  in  modem  times  been  highly  £««*•  rf  vittu^ 


1842. 


favourable  to  the  personal  liberty  of  the  subject^  and  I 
hope  will  always  remain  so.  But  I  think  there  is  another  Att.-Geit. 
ground  for  not  disturbing  this  nonsuit.  K  the  77th  sect.  Lockwooo. 
of  the  new  Poor  Law  Act  embraces  this  case^  I  do  not 
agree  that  it  does  not  amount  to  a  repeal  of  the  former 
enactment.  If  a  crime  be  created  by  statute^  with  a  given 
penalty^  and  be  afterwards  repeated  in  another  statute  with 
a  lesser  penalty  attached  to  it^  I  cannot  say  that  the  party 
ought  to  be  held  hable  to  both.  There  may^  no  doubt,  be 
two  remedies  for  the  same  act,  but  they  must  be  of  a  dif- 
ferent nature.  The  new  act,  then,  would  be  in  effect  a 
repeal  of  the  former  penalty."  The  effect  of  that  judg- 
ment is,  that  where  there  is  a  penalty  imposed  by  an  act 
of  Parhament  upon  an  offence  created  in  that  act,  and 
subsequently  a  fresh  penalty  is  imposed  by  another  act, 
that  repeals  the  former  penalty.  Rex  v.  The  Trustees  of 
Norihleack  and  n^tney  Roads  [a),  and  Barrett  v.  The 
Stockton  Railway  Company  {b),  are  authorities  in  favour  of 
the  same  principle.  [Lord  Abinyer,  C.  B.  — My  judgment 
was  founded  on  the  principle,  that  where  the  same  offence 
is  re-enacted  with  a  different  punishment,  it  repeals  the 
former  law.  If  the  conditions  of  the  license  contained  all 
the  things  mentioned  in  the  old  act  of  Parliament,  and  there 
had  been  a  clause  forbidding  the  same  things  by  a  different 
punishment,  I  should  agree  it  had  repealed  the  former 
act.]  The*stat.  56  Geo.  3,  imposes  a  penalty  of  £200  for 
having  in  possession  certain  articles,  and  using  and  mixing 
those  articles ;  the  penalty  for  using  and  mixing  those  ar- 
ticles is  reduced  to  £10  by  stat.  1  Will.  4,  c.  64;  and  as  a 
person  cannot  use  an  article  without  first  having  it  in  his 
possession,  the  legislature  cannot  have  intended  to  con- 
tinue the  penalty  of  £200.     That  would  be  quite  incon- 

(a)  5  B.  &  Ad.  978. 
(6)  2  Man.  &  G.  15  ;  I  Hud.  &  Br.  (Irish),  304. 
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Arc*.  0/  PiMt,  sistent.    This  argument  rests  on  the  assumption  that  the 
-    defendant  was  a  retailer  of  beer  within  the  act  56  Greo.  3; 

Att-Qin.     but  he  is  not  a  retailer  absolutely,  he  is  merely  a  retailer 

9* 

LooKwooD.    sub  modo,  namely,  of  beer  to  be  drunk  off  the  premises, 
and  on  that  ground  also  he  is  not  within  the  act. 

The  other  question  is,  whether  the  words  at  the  con- 
dusion  of  the  sentence,  ''or  any  article  for  or  as  a  sub- 
stitute for  malt  or  hops,''  are  to  be  read  ''  or  any  other  ar- 
ticle;" or  whether  these  words,  "  for  or  as  a  substitute 
for  malt  or  hops,''  govern  the  whole  of  the  antecedent 
part  of  the  sentence,  and  render  it  necessary  to  aver,  in 
an  information  for  the  penalty,  that  the  article  was  found 
in  the  possession  of  the  party,  and  that  it  was  intended 
to  be  used  ''for  or  as  a  substitute  for  malt  or  hops."  Now, 
independently  of  the  rule  that  these  statutes  must  be  con- 
strued strictly,  there  is  reason  for  holding  that  these  latter 
words  govern  the  whole  of  the  antecedent  provisions. 
There  are  two  purposes  to  which  these  articles  can  be 
applied,  of  an  unlawful  nature,  which  it  was  intended  to 
prevent.  One  is  the  colouring  of  beer,  the  other  is  the 
using  them  as  a  substitute  for  malt  or  hops.  Each  article 
enumerated  in  the  second  section  of  the  56  Oteo,  3,  c.  58, 
is  of  a  description  which  brewers  might  have  used  for  the 
purpose  of  colouring,  or  as  a  substitute  for  malt  and 
hops,  but  no  other.  The  enacting  words  are,  "  That  no 
brewer  or  distiller,  or  retailer  of  beer,  shall  have  in  his 
custody  or  possession,  or  make  or  use,  or  mix  with  or 
put  into  any  worts  or  beer,  any  liquor,  extract,  calx,  or 
other  material  or  preparation,  for  the  purpose  of  darkening 
the  colour  of  worts  or  beer,  or  any  liquor,  extract, 
calx,  or  other  material  or  preparation,  such  as  has  been 
heretofore  or  as  shall  be  hereafter  made  use  of  for  or  in 
the  darkening  of  the  colour  of  worts  or  beer,  other  than 
brown  malt,  ground  or  unground,  as  commonly  used  in 
brewing:" — so  far  the  legislature  has  provided  against  the 
colouring  of  beer,  or  there  beiug  in  the  possession  of  the 
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party  any  article  by  which  that  can  be  done.   Then  follows  ^^^  rf  '*'<«» 
another  provision,  to  prevent  persons  from  having  in  their  - 

possession  any  article  to  be  used  as  a  substitute  for  malt  and  Att.-gbk. 
hops : — "  or  shall  receive  or  take  into,  or  have  in  his  custody  Lockwooo. 
or  possession,  or  use  or  mix  with,  or  put  in  any  worts  or  beer, 
any  molasses,  &c.,''  enumerating  a  dozen  different  articles, 
''or  any  article  or  preparation  whatsoever  for  or  as  a  sub- 
stitute for  malt  or  hops.''  The  meaning  is,  that  no  person 
shall  have  in  his  possession  any  article  for  the  colouring  of 
beer — whether  he  uses  it  or  not  is  immaterial, — or  any 
article  to  be  used  as  a  substitute  for  malt  or  hops.  The 
purpose  to  which  the  articles  are  capable  of  being  applied 
forms  a  part  of  the  sentence,  and  a  part  of  the  description 
of  the  article  itself.  Those  words,  being  put  at  the  end, 
govern  the  sentence,  and  it  must  be  not  the  mere  absolute 
fact  of  having  such  articles  in  his  possession,  but  the  having 
them  ''for  or  as  a  substitute  for  malt  and  hops,''  that 
renders  the  act  unlawful.  In  the  first  part  of  the  clause, 
the  party  is  prohibited  from  having  any  of  those  articles 
in  his  possession  which  would  have  the  effect  of  darkening 
the  colour  of  beer,  without  saying,  as  in  a  subsequent 
part  of  it,  for  the  purpose  of  so  doing.  The  legislature,  if 
they  had  intended  to  prohibit  the  one  absolutely  and  po- 
sitively like  the  other,  would  have  put  both  together  in 
the  same  branch  of  the  enactment.  The  words  "for  or  as 
a  substitute  for  malt  and  hops,"  therefore,  override  the 
former  words,  and  render  it  necessary  to  aver  an  intention 
so  to  use  the  article. 

The  SolicUor^General,  in  reply,  was  directed  to  confine  • 

himself  to  the  argument  as  to  the  clause  in  the  56  Gea  3, 
c.  58,  being  repealed  by  the  13th  section  of  the  Beer  Act, 
quoad  this  matter. — The  argument  is,  that  the  provision 
in  the  latter  act  is  virtually  a  provision  against  the  same 
offence  as  the  one  mentioned  in  the  56  Greo.  3,  c.  58,  and 
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Exch.  of  Pleat,  imposes  a  minor  penalty,  and  therefore  is  a  repeal  of  the 
>  ^  ^  former  statute,  according  to  the  decision  of  this  Court  in 
Att.-Gbn.    Henderson  v.  Sherbom.    But  the  principle  of  that  decision^ 

mm 

LocKwooD.  which  it  is  not  intended  to  controvert,  is  not  applicable. 
The  answer  is,  that  the  offences  in  the  1  Will.  4,  c.  64, 
and  the  56  Geo.  3,  c.  58,  are  not  the  same  offences,  and 
their  provisions  are  not  directed  to  the  same  object.  Under 
the  stat.  56  Geo.  3,  the  main  object  was  to  protect  the  re* 
venue.  With  that  view,  all  prosecutions  for  the  breach  of 
it  were  to  be  in  the  hands  of  the  Attorney-General.  The 
object  was  to  raise  the  revenue  upon  malt  and  hops,  and 
the  excisable  articles,  the  provisions  of  the  1  Will.  4,  re- 
lating to  the  penalties  for  breach  of  the  license,  are  provi- 
sions relating  to  the  management  of  the  house,  as  a  spe- 
cies of  public  regulation;  and  in  that  act  there  is  no 
offence  created  for  merely  having  in  possession  pernicious 
articles,  which  may  be  a  fraud  on  the  revenue ;  the  offence 
is  the  doing  an  act  upon  the  premises,  and  selling  beer  so 
adulterated.  Its  object  is  to  prevent  the  sale  by  beerhouse- 
keepers  of  those  articles  which  are  pernicious  to  the  public; 
the  prohibition  is  confined  to  the  offence  of  selling,  [Gtir- 
ney,  B. :  " Or  mixing/']  "Mixing,  or  causing  to  be  mixed 
with  any  beer  sold  on  the  premises.^'  That  is  a  part  of  the 
police  regulation,  to  prevent  parties  from  selling  those  de- 
leterious articles.  The  question  is,  whether  these  provi- 
sions of  these  several  acts  are  incongruous  and  inconsistent, 
so  that  one  of  them  must  necessarily  be  a  repeal  of  the 
other.  Now  in  order  to  determine  that,  the  object  and 
intent  of  both  acts  must  be  looked  at.  The  provisions  of 
the  latter  act  cannot  operate  as  a  repeal,  because  the  stat. 
1  Will.  4,  c.  51,  which  is  part  of  this  measure,  distinctly 
states  that  the  stat.  56  Geo.  3,  c.  58,  shall  continue  in  full 
force.  The  objects  of  the  two  statutes  are  altogether  di- 
stinct :  one  is  to  protect  the  revenue ;  the  other  a  matter 
of  regulation,  to  provide  not  only  against  the  house  being 
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a  disorderly  one^  but  also  against  articles  being  sold  to  the  Sxch.  of  PUas, 
public  which  may  be  prejudicial  to  their  health;  and  there-  '  ^ 

fore  both  provisions  may  well  stand  together^  and  one  is  Att.-Gbw. 
not  a  repeal  of  or  incongruous  with  the  other.  [He  was  Lockwood. 
then  stopped  by  the  Court.] 

Lord  Abinoeb^  C.  B. — ^There  are  two  objections  made 
to  this  proceeding.  The  first  is^  that  the  defendant  is  not 
a  licensed  dealer  within  the  meaning  of  the  56  Geo.  8^ 
c.  58.  I  cannot  accede  to  that  proposition.  It  appears 
to  me  that  that  act  applies  to  every  dealer^  and  I  am  not 
prepared  to  say  (though  I  will  not  say  to  the  contrary) 
that  it  might  not  apply  to  a  dealer  without  any  license  at 
all;  but  if  it  were  made  applicable  to  existing  licensed 
dealers^  and  an  act  of  Parliament  were  afterwards  passed^ 
making  it  unnecessary  for  parties  to  have  a  license,  but 
without  repealing  this  clause,  I  should  say  that  it  would 
still  apply  to  all  those  who  dealt  in  beer,  though  they  had 
not  licenses  at  all.  I  do  not  see  any  difficulty  in  that 
construction.  Then  if  so,  the  passing  of  another  act,  to 
create  another  set  of  dealers  with  another  set  of  licenses, 
would  make  them  retailers  of  beer,  and  bring  them  within 
the  former  act;  and  I  cannot  enter  into  a  speculation  of 
what  might  have  been  in  the  contemplation  of  the  legisla- 
ture, because  they  have  not  stated  what  they  contemplated. 
Mr.  Kelly^s  argument  was,  that  they  must  have  contem- 
plated dealers  of  a  smaller  class, — I  do  not  know  that ;  at 
all  events  I  cannot  be  sure  that  they  did.  The  act  of 
Parliament  practically  has  had,  I  believe,  a  very  pernicious 
effect — an  effect  not  at  all  contemplate4 — but  we  cannot 
construe  the  act  by  that  result. 

The  next  question  was,  whether  this  act  of  Parliament 
is  to  be  so  construed,  as  that  the  offence  which  is  prohi- 
bited thereby,  and  which  is  the  subject  of  the  penalty, 
namely,  having  possession  of  any  of  those  ingredients,  is  not 
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Sxeh.  of  PU€i,  contemplate  unless  the  party  has  them  in  his  possession 
1842.  ^  £.^j,  ^j^g  particular  purpose  named  in  the  act.  Now  I 
Att.-Osn.  think  a  mere  reference  to  the  act  of  Parliament  itself,  and 
LocKwooD.  to  the  words  of  it,  is  sufficient  to  shew  that  that  is  not  the 
proper  construction  of  it.  Where  a  person  mixes  liquor 
for  that  specific  purpose,  the  act  of  Parliament  has  a  di- 
stinct provision  against  it ;  but  it  likewise  prohibits  the 
possession  by  retail  dealers  of  certain  specified  articles ; 
and  the  former  act  of  Parliament,  of  which  this  clause  is 
an  enlargement,  did  not  contain  the  words  ''any  other 
article;^'  but  this  act  of  Parliament,  in  order  to  extend  the 
provisions  of  the  former,  thought  it  right  to  prohibit  the 
possession,  not  only  of  any  of  the  specified  articles,  but  also 
of  any  other  articles  which  the  legislature  might  not  con- 
template at  the  time,  which  might  be  used  for  the  same 
purpose  as  those  contemplated  might  possibly  be  used  for; 
the  prohibition  is  upon  the  party  having  in  his  possession 
any  article  not  specified,  used  for  the  purpose  of  or  as  a 
substitute  for  malt  or  hops.  It  seems  to  me  that  the  con- 
struction is  very  plain  and  distinct,  and  therefore  I  think 
the  judgment  cannot  be  arrested. 

Mr.  Bramwell,  in  a  very  ingenious  argument,  which 
struck  me  forcibly,  put  this  case, — that  it  appeared  from 
the  license  under  the  last  act,  that  one  of  the  penalties 
which  was  enacted  in  the  56  Geo.  3,  was  introduced 
into  the  act  of  the  1  Will.  4 ;  namely,  the  penalty  upon 
mixing  any  drugs  or  other  pernicious  ingredients  with 
beer;  and  he  contended,  that  if  the  party  mixed  any 
drugs  or  pernicious  ingredients  in  beer,  it  might  be  said 
that  that  was  equally  an  ofience  within  the  56  Geo.  S, 
and  subject  to  the  larger  penalty.  The  argument  ia  un- 
doubtedly very  plausible,  and  it  certainly  made  an  impression 
upon  my  mind ;  for  to  suppose  that  the  legislature  imposed 
a  penalty  of  £200  upon  a  party  for  having  an  article  in 
his  possession,  and  that  it  imposed  a  penalty  of  £10  for 
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mixing  that  article  with  beer  sold,  would  certainly  be  sup-  Exek.  of  p/mv, 
posing  the  legislature  not  to  act  very  reasonably,  if  that  *  ^ 

were  contemplated.  But  there  are  two  answers  to  that  Att.-Oeh. 
objection.  The  first  is,  that  such  certainly  is  not  the  Lockwood. 
offence  for  which  this  information  is  filed ;  it  is  a  distinct 
offence.  It  is  clear  that  the  offence  for  which  this  inform- 
ation is  filed,  is  not  made  the  subject  of  any  lesser  penalty, 
and  it  is  only  by  inference  and  ingenious  ailment  that 
it  can  be  made  so.  We  cannot  suppose  the  intention 
of  the  legislature  against  the  express  words;  and  sup- 
posing the  fact  to  be,  that  they  have  selected  one  of  those 
particular  offences, — that  is,  the  mixing, — and  fixed  that 
at  a  lower  penalty,  and  thereby  so  far  have  repealed  the 
first  act,  it  would  not  interfere  with  the  other  class  of 
offences  not  repealed  in  the  same  manner.  But  I  think 
the  Soticiior-General  has  given  the  true  answer;  namely, 
that  these  clauses  were  passed  with  a  distinct  view;  that 
this  condition  in  the  license  is  one  which  is  introduced, 
with  a  class  of  others  of  the  same  nature,  intended  to  pre- 
serve good  order  in  the  house,  and  to  prevent  the  persons 
who  are  therein  from  being  immediately  imposed  upon  by 
the  sale  of  adulterated  beer.  It  appears  that  in  the  former 
license,  before  this  act  was  passed,  there  was  a  clause  in 
the  conditions  that  might,  by  interpretation,  have  been 
construed  as  referring  to  one  of  those  offences  specified  in 
the  56  Geo.  3 ;  clearly  the  argument,  therefore,  applies  to 
that,  because  the  act  of  the  56  Geo.  3  was  passed  after  the 
form  of  that  license  was  known.  I  think,  therefore,  that 
the  infraction  of  the  conditions  of  this  license,  to  which  the 
penalty  of  j£10  is  annexed  in  the  terms  of  the  statute, 
must  be  construed  to  refer,  not  to  the  same  class  of 
offences  as  are  specified  in  the  56  Geo.  3,  but  to  offences 
against  the  good  order  of  the  house,  in  conducting  the 
business,  and  immediate  imposition  upon  persons  in  that 
house,  who  are  drinking  beer;  that  it  relates  to  the  sale  of 
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Exeh.  of  Pleat,  beer  in  the  house,  and  the  maintenance  of  good  order 

1842. 

-     there.     I  think,  therefore,  we  cannot  construe  that,  by 

Att.-Obn.     inference,  as  a  repeal  of  the  penalty  for  keeping  and  hav- 
LocKwooD.     ing  in  possession  the  prohibited  article.    The  judgment 

therefore  ought  not,  in  my  opinion,  to  be  arrested  upon 

that  ground. 

Alderson,  B.  —  I  am  entirely  of  the  same  opinion. 
The  rule  of  law,  I  take  it,  upon  the  construction  of  all 
statutes,  and  therefore  applicable  to  the  construction  of 
this,  is,  whether  they  be  penal  or  remedial,  to  construe 
them  according  to  the  plain,  literal,  and  grammatical 
meaning  of  the  words  in  which  they  are  expressed,  unless 
that  construction  leads  to  a  plain  and  clear  contradiction 
of  the  apparent  purpose  of  the  act,  or  to  some  palpable  and 
evident  absurdity.  Now,  that  being  the  rule  upon  which 
we  are  to  construe  statutes,  let  us  apply  that  rule  to 
the  statute  before  us.  We  find  that  all  dealers  in  or 
retailers  of  beer  have  certain  regulations  imposed  upon 
them.  Now  I  agree  that,  looking  at  the  law  as  it  stood 
before,  and  as  it  is  to  be  found  here,  inasmuch  as  we 
find  the  words  " dealer  in  beer^'  and  "retailer  of  beer,*' 
you  are  to  construe  the  words  "dealer  in  beer'*  as  de- 
signating a  wholesale  dealer  in  beer,  because  the  legis- 
lature has  subsequently  used  the  words  "  retailers  of 
beer''  to  distinguish  them  from  the  other.  Therefore, 
the  act  of  Parliament  applies  to  two  classes, — to  wholesale 
dealers,  that  is,  to  persons  who  sell  at  one  time  more  than 
four  gallons  and  a  half;  and  to  retailers,  that  is,  persons 
who  sell  less  than  four  gallons  and  a  half  at  one  time. 
Those  are  the  sets  of  persons  upon  whom  the  act  of  Par- 
liament imposes  certain  regulations;  and,  among  others, 
they  are  prohibited  from  having  in  their  possession  certain 
articles,  which  are  enumerated  in  the  act  of  Parliament. 

In  the  first  place,  then,  does  the  present   defendant 


HILARY    TERM^   5   VICT.  899 

fulfil  any  one  of  those  conditions?     It  is  clear  that  he  is  Exch,  tf  Pleat, 
a  retailer  of  beer,  for  he  is  a  person  who  sells  beer  in     ^     ^     ^ 
quantities  less  than  four  gallons  and  a  half;  and  in  order      Att.-Gbn. 
to  make  it  lawful  for  him  to  be  such  a  retailer  of  beer,     locewood. 
which  is  the  definition  given  in  the  very  act  of  Parliament, 
he  must  take  out  a  license  under  the  statute  of  1  Will.  4, 
c.  64;  and  he  takes  out  a  license  accordingly  to  retail 
beer.     It  is  palpable,  then,  that  he  is  a  retailer  of  beer 
within  the  56  Geo.  3,  c.  58. 

Then  Mr.  Kelly's  argument  is,  that  the  statute  is  to  be 
confined  in  construction  to  those  persons,  and  those  per- 
sons alone,  who  were  retailers  of  beer  at  the  time  the  act 
of  Parliament  passed.  But  the  act  of  Parliament  does  not 
say  so ;  and  the  plain  grammatical  and  literal  meaning  of 
the  act  is,  to  construe  those  words  in  a  general  sense,  as 
applicable  to  all  retailers  of  beer — both  to  those  who  were 
in  existence  at  the  time  that  act  passed,  and  to  those  whoj 
by  any  lawful  means,  hereafter  should  become  retailers  of 
beer.  Nay,  it  seems  to  me  that  an  absurdity  would  follow 
from  not  using  the  words  in  the  general  sense ;  for,  as  has 
been  well  pointed  out  in  the  argument  of  the  counsel  for  the 
Crown,  if  we  were  to  introduce  the  construction  suggested 
by  Mr.  Kelly,  we  should  decide  that  any  change  in  the 
license,  or  in  the  condition  of  the  license  required  by  law, 
would  put  an  end  to  all  the  provisions  of  the  56  Geo.  3 — 
an  absurdity  so  great,  that  the  counsel  on  the  p^  of  the 
defendant  disclaims  it ;  but  it  seems  to  me  necessarily  to 
follow,  unless  we  adopt  the  rule  that  the  expressions  "  re- 
tailer of  beer,^'  and  "  dealer  in  beer,^'  must  be  considered 
as  applying  to  those  who  might  exist  at  the  time  the 
act  passed,  and  to  those  who  might  subsequently  exist. 
Therefore  it  appears  to  me,  that,  in  the  first  place,  the 
counsel  for  the  defendant  have  to  make  out  that  the  literal 
construction  of  the  words,  and  the  grammatical  construc- 
tion, which  is  general,  is  to  be  restrained  by  reason  of 
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jSxcA.  rf  PUait  some  absurdity  which  would  follow  from  their  beinff  con- 

1842  . 

'   ^    strued  generally ;  but  it  seems  to  me  that  the  absurdity 

Att.-Oen.     would  be  in  the  construction  pointed  out  by  them.    These 
LocKwooD.    words  must^  therefore,  be  taken  in  their  large  and  general 
sense.    That  disposes  of  the  first  question. 

The  second  question  is  as  to  the  articles  enumerated; 
and  it  turns  upon  this,  whether  we  are  to  apply  the  last 
words  of  the  sentence,  "  for  or  as  a  substitute  for  malt  or 
hops/'  to  all  the  articles  specially  enumerated,  or  to  con- 
fine them  to  the  latter  words, ''  any  article  or  preparation 
whatsoever/'  Now,  let  us  look  and  see  what  would  be  the 
plain  and  grammatical  construction  of  the  words.  If  Mr. 
KeUy*a  argument  is  correct,  we  ought  to  have  the  words 
''  or  any  other  article  or  preparation  whatsoever  for  or  as 
a  substitute  for  malt  or  hops;''  if  those  had  been  the  words 
used,  it  might  have  been  said,  that  inasmuch  as  the  arti- 
cles and  the  preparations  mentioned  were  to  be  any  other 
of  the  like  kind  with  those  which  had  been  enumerated 
before,  and  as  those  last  words  were  clearly  restrained  by 
the  words  '^  for  or  as  a  substitute  for  malt  or  hops,''  the 
same  restriction  might  also  very  fairly,  in  construction, 
have  been  applied  to  the  former  words.  Sut  the  words  are 
not  so ;  the  words  are  ''  or  any  article,"  not  "  any  other 
article."  Therefore,  according  to  the  plain  and  grammati- 
cal meaning  of  them,  the  latter  words  control  the  words 
"  any  article  or  preparation  whatsoever,"  and  those  alone. 
If  we  look  at  the  former  part  of  the  section,  we  see  how 
the  legislature  express  it  when  they  mean  to  bind  up  the 
general  words.  We  find  that  they  speak  of  ^'  any  liquor, 
extract,  calx,  or  other  material  or  preparation  for  the 
purpose  of  darkening  the  colour  of  worts  or  beer,"  that 
is,  liquor  for  the  purpose  of  darkening  the  colour  of  worts 
or  beer,  extract  for  the  purpose  of  darkening  the  colour  of 
worts  or  beer,  calx  for  the  purpose  of  darkening  the  colour 
of  worts  or  beer,  or  any  other  article  for  the  purpose  of 
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darkening  the  colour  of  worts  or  beer ;  bnt  wlien  they  Bxck.  ef  PUat, 
come  to  this  part  of  the  section,  they  leave  out  the  word 


€i 


other/'  and  say,  "  any  article  or  preparation  for  or  as  a      Att.-Gen. 
substitute  for  malt  or  hops/'     It  seems  to  me,  therefore,     Lockwood. 
that  the  plain  grammatical  meaning  of  the  clause  con- 
fines these  latter  words  to  the  words  "  any  article  or  pre- 
paration/' and  excludes  them  &om  the  other  words  of  the 
clause. 

Let  us  try  this  matter  in  the  way  I  have  suggested  before. 
Does  any  absurdity  follow  &om  our  so  construing  the  act? 
On  the  contrary,  may  it  not  have  been  a  very  reasonable 
intention  on  the  part  of  the  legislature  to  say  thus? — ^There 
are  certain  things  which  it  is  very  important  should  not 
be  in  the  hands  of  persons  of  this  description  at  all ;  but 
inasmuch  as  we  cannot  know  whether,  at  some  future 
time,  ingenious  persons  may  not  discover  articles  that  may 
fall  within  the  same  category,  we  will  add  "  other  articles  /' 
but  as  that  will  be  too  general,  we  will  restrain  those 
words  by  saying,  ''  any  other  articles  for  or  as  a  substi- 
tute for  malt  or  hops  /'  when  we  do  use  the  general  words, 
we  will  add  to  them  the  purpose  to  which  those  other 
articles  are  to  be  applied.  It  seems  to  me  no  more  than 
reasonable,  when  using  general  words,  to  restrain  them  by 
subsequent  words  introduced  into  the  clause,  and  when 
using  particular  words,  not  to  restrain  them,  in  order  to 
impose  an  absolute  and  intelligible  prohibition. 

Very  stringent  provisions  are  sometimes  enacted  by  the 
legislature  for  purposes  of  general  public  good,  involving 
great  restrictions  upon  particular  classes  of  men.  We  all 
know  very  well  that,  in  the  West  Biding  of  York  and 
Lancashire,  persons  are  not  allowed  to  be  in  possession 
of  weft  of  a  particular  description  without  proving  that 
they  have  come  honestly  by  it,  which  is  contrary  to  the 
general  law.  If  a  man  is  in  possession  of  a  certain 
quantity  of  weft,  he  is  presumed  to  have  embezzled  it, 
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Exeh,  of  pjeai,  unless  he  can  prove  that  he  came  honestly  by  it ;  which 

^     is  a  breach  of  the  general  principle  of  law,  that  every  man 

Att..Oek.     is  presumed  innocent  till  he  is  found  guilty ;  but  that  act 

tr. 

LocKwooo.  has  been  passed  in  order  to  prevent  that  which  I  presume 
was  a  frequent  crime,  the  embezzlement  of  the  property  of 
employers  by  their  workmen. 

Then  the  last  question  is,  has  this  enactment  been  re- 
pealed? If  this  had  been  an  information  for  using  and 
mixing  articles  of  this  description  with  beer,  there  might 
have  been  some  possible  ground  for  contending  that  the 
penalty  of  the  56  Geo.  3,  c.  58,  had  been  repealed  or  altered 
by  the  13th  section  of  the  Beer  Act ;  I  say  possibly,  but 
even  as  to  that,  it  seems  to  me  that  the  argument  of  the 
Solicitor-General  is  entitled  to  great  weight.  I  think  that 
it  is  not  even  in  that  case  repealed ;  but  when  we  come  to 
look  at  this  part  of  the  section,  there  is  not  a  single  syllable 
in  the  subsequent  act  which  touches  that ;  and  all  the  argu- 
ment amounts  to  is,  that  if  the  legislature  had  thought  about 
it,  it  is  not  probable  that  they  would  have  altered  the  pe- 
nalty for  mixing,  which  could  not  be  done  without  the 
party's  having  the  article  in  his  possession,  and  have  left 
the  penalty  of  £200  for  having  it  in  his  possession.  But 
the  act  of  Parliament  is  to  be  construed  according  to  its 
plain  meaning.  The  legislature  have  not  said  so;  pos- 
sibly they  never  thought  about  it,  and  this  is  an  ingenious 
construction  of  the  clause  very  contrary  to  their  intention. 
Why  should  we,  when  such  is  not  clearly  the  intention  of 
the  legislature,  attempt  to  arrive  at  the  intention  by  any 
reasoning?  It  seems  to  me,  therefore,  that  there  is  no 
ground  for  saying  that  this  penalty  has  been  altered  by 
the  subsequent  act  of  Parliament ;  and,  applying  the  rule 
of  construction  which  I  first  laid  down,  I  think  the  Crown 
is  entitled  to  judgment. 

Gurnet,  B. — I  am  of  the  same  opinion.    There  would 
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be  no  ground  whatever  for  the  application^  provided  this  Exch,  qf  PUas, 
case  stood  upon  the  56  Geo.  3,  c.  58,  alone,  and  the  1  Will.  4  ^  '   ^ 

had  not  passed,  because  the  defendant  is  clearly  a  retailer  Att.-Gen. 
of  beer,  and  he  has  done  that  which  the  56  Geo.  3  pro-  Lockwood. 
hibits ;  but  it  is  contended  that  the  act  of  1  Will.  4  has 
introduced  a  new  species  of  retailer  of  beer,  subject  to 
smaller  penalties.  I  think  my  Lord  Chief  Baron  has  given 
the  answer  to  that,  that  it  matters  not  what  description  of 
retailer  of  beer  he  is ;  every  retailer  of  beer  is  the  same, 
whether  under  one  act  of  Parliament  or  the  other;  he  is 
a  retailer  of  beer,  and  subject  to  every  provision  of  the 
acts  of  Parliament  which  apply  to  retailers. 

Then  it  is  contended  that  under  the  1  Will.  4,  c.  64, 
other  penalties  are  inflicted  for  the  same  offences;  but 
the  obvious  answer  is,  that  this  is  not  an  offence  created 
by  the  1  Will.  4 ;  that  the  offence  upon  which  this  inform- 
ation is  founded  is  not  that  for  which  any  penalty  is  in- 
flicted by  that  statute.  And  still  further,  that  by  another 
act  of  Parliament,  which  passed  within  a  week,  and  which 
must  be  taken  to  be  part  of  the  same  provision,  the  enact- 
ments of  the  56  Geo.  3  were  kept  alive. 

I  think,  therefore,  upon  the  whole  case,  without  going 
further  into  it,  that  this  rule  ought  to  be  discharged. 

Bule  discharged. 
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Exek.  of  Pleas, 
1842. 

\,  "„.  "      Faeshfield  and  Others  v.  Beed  and  Others,  Executors. 

Jan,  24. 

A  power  to  de-  L/ OVEN  ANT  for  rent  arrear,  by  the  assignees  of  the 
Jath  theam!  reversion  against  the  executors  of  the  assignee  of  the  lessee, 
•ent  of  A.  B.,     rpj^g  declaration  stated,  that  oneThomas  Watson  beins  seised 

in  writing,  duly  '  ^  ® 

aUe»ted,  it  not  in  fee  of  the  premises  thereinafter  mentioned,  heretofore, 

by  a  demise  to  wit,  ou  the  8th  day  of  March,  1777,  by  a  certain  inden- 

to*bfm^*lf^SI  *^e  made  between   himself  of  the  first  part,  Elizabeth 

the  conMnt  of  Susauua  Watsou  of  the  second  part,  and  certain  trustees 

A.  B.,  "  te»ti-  .  . 

fied  by  his  be-  of  the  third  part,  it  was  declared,  that  it  should  be  lawful 
those  presents;"  for  the  said  Thomas  Watson  in  his  lifetime,  and  for  the 
thatThe  wriuen  ®^^  trustees  after  his  death,  with  the  consent  and  appro- 
consent  shall  be  bation  of  the  said  Elizabeth  Susanna  Watson,  while  living, 

signed  in  the 

presence  of  a  in  Writing,  duly  attested,  to  make  demises  of  the  premises 
witness.  j^  ^j^^  manner  therein  mentioned.     The  declaration  then 

averred,  that  by  an  indenture  of  demise,  made  on  &c.,  the 
said  trustees,  by  and  with  the  consent  and  approbation  of 
the  said  Elizabeth  Susanna  Watson,  '^  testified  by  her 
being  a  party  to  the  said  indenture,  did  demise,'^  &c.  the 
premises  in  question.     On  demurrer  to  one  of  the  pleas, 

Offle,  who  appeared  in  support  of  the  plea,  objected  that 
the  declaration  was  bad,  the  terms  of  the  power  not  having 
been  complied  with,  inasmuch  as  it  was  not  alleged  that 
the  lease  was  made  with  the  consent  of  E.  S.  Watson 
"  in  writing,  duly  attested."  The  averment  that  she  was 
a  party  to  the  deed  was  not  equivalent  to  an  allegation 
that  she  gave  her  consent  in  writing,  and  that  that  was 
duly  attested ;  nay,  it  was  not  even  alleged  that  she  exe- 
cuted the  deed. 

Addison,  contra,  urged,  that  the  power  did  not  require 
that  the  consent  should  be  attested  by  witnesses,  but  that 
any  attestation  by  writing  was  sufficient ;  that  the  word 
"  attested  "  had  the  same  meaning  as  ''  testified ;"  and  that 


i 
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the  parties  to  the  lease  might  be  considered  as  so  many  Ejeeh.  of  PUas, 
witnesses  to  her  consent.  ^ 

But  Pee  Curiam. — The  term  ''  attest ''  manifestly  im- 
plies that  f^  witness  shall  be  present,  to  testify  that  the 
party  who  is  to  execute  the  deed  has  done  the  act  re- 
quired by  the  power;  the  object  of  which  was,  that  some 
person  should  verify  that  the  deed  was  signed  voluntarily. 

Leave  to  the  plaintiffs  to  amend  on  payment  of  costs ; 
otherwise 

Judgment  for  the  defendants. 


Butcher  v.  G.  D.  Steuart.  jan.  24. 

Assumpsit. — The  declaration,  after  stating  that  the  Declaration  In 
plaintiff  had  recovered  in  an  action  against  one  Robert  w*Sat"he**" 
Steuart  the  sum  of  £3000  and  upwards,  and  had  sued  out  pi«>ntiff had  re- 

*  covered  in  an 

a  writ  of  capias  ad  satisfaciendum,  under  which  the  said  action  against 
B.  Steuart  had  been  taken  in  execution,  alleged,  that  in  of  £8000,  and 
consideration  that  the  plaintiff  would  procure  the  release  ^*^'"^^"r* 
of  the  said  R.  Steuart  from  custody  under  the  said  writ,  ^^^^^  ^-  s. 

had  been  taken 

the  defendant  promised  to  pay  the  plaintiff  the  sum  of  in  execution, 

alleged,  that  in 
consideration 
that  the  plaintiff  wonld  procure  the  release  of  R.  S.  from  custody,  the  defendant  promised  to 
pay  him  £500.    Averment,  that  the  plaintiff  did  procure  the  release  of  R.  S.  from  custody. 
Breach,  in  nonpayment  of  the  £500* 

The  defendant  pleaded  as  follows : — Ist.  That  R.  S.  was  a  member  of  the  House  of  Com- 
mons, and  entitled  to  privilege  of  Parliament*  and  freedom  from  arrest;  that  his  release  from 
custody  was  only  on  the  ground  of  his  being  so  privileged  ;  that  he  afterwards  ceased  to  be  a 
member  of  the  House,  and  became  and  still  is  liable  to  be  taken  in  execution  at  the  suit  of  the 
plaintiff;  that  the  promise  of  the  defendant  was  a  promise  to  answer  for  the  debt  of  another, 
and  that  there  was  no  memorandum  in  writing  thereof. 

2nd.  That  R.  S.,  at  the  time  of  his  becoming  indebted  to  the  plaintiff,  was  a  member  of  the 
Commons  House  of  Parliament,  and  that  whilst  he  continued  such  member,  the  plaintiff  re- 
covered judgment  and  issued  a  ca.  sa.,  under  which  he  was  taken  into  custody ;  that  R.  S.  was 
as  such  member  entitled  to  his  discharge  from  arrest,  and  that  during  the  continuance  of  hia 
privilege,  a  judge  ordered  his  discharge  out  of  custody,  and  he  was  discharged  accordingly; 
and  that,  save  as  aforesaid,  there  never  was  any  consideration  for  the  defendant's  promise  :— 
Heldf  on  special  demurrer,  that  the  first  plea  was  bad  for  duplicity,  and  the  second,  as  being 
an  argumentative  traverse  of  the  allegation  in  the  declaration,  that  the  plaintiff  had  procured 
the  releace  of  R.  S.  from  custody. 
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^''^\^2^'^'"*  £500.    The  declaration  then  averred,  that  the  plaintiff 
^      V      ^     did  procure  the  release  of  the  said  R.  Steuart,  but  that  the 

f^ "  ^      defendant  had  not  paid  the  plaintiff  the  said  sum  of  £500^ 
Stbuart.      qj.  j^jjy  paj^  thereof. 

Fifth  plea. — That  the  said  R.  Steuart,  before  and  at  the 
time  of  making  the  said  promise  of  the  defendant,  and 
firom  thence  until  and  at  and  after  the  discharge  of  the 
said  R.  Steuart  from  custody  as  aforesaid,  was  a  member  of 
the  House  of  Commons,  and  entitled  to  his  privilege  of 
Parliament,  and  freedom  from  arrest  and  imprisonment 
on  civil  process ;  and  that  the  procurement  of  the  release 
of  the  said  R.  Steuart,  and  his  release  from  custody,  were 
only  on  the  ground  of  his  being  so  privileged ;  that  after- 
wards, and  before  the  commencement  of  this  suit,  the  said 
R.  Steuart  ceased  to  be  a  member  of  the  said  House ;  and 
that  before  the  commencement  of  this  suit,  he  the  said 
R.  Steuart  became  and  was,  and  still  is,  liable  to  be  taken 
in  execution  at  the  suit  of  the  plaintiff:  That  the  said 
promise  of  the  defendant  in  the  declaration  mentioned, 
was  and  is  a  promise  to  answer  for  the  debt  and  default  of 
another,  and  that  there  was  no  memorandum  or  note  in 
writing  of  the  said  promise. — Verification. 

Sixth  plea. — That  the  said  R.  Steuart,  at  the  time  of  his 
becoming  indebted  to  the  plaintiff  as  in  the  declaration 
mentioned,  was  a  member  of  the  Commons  House  of  Par- 
liament, and  that  whilst  he  continued  such  member,  the 
plaintiff  recovered  judgment  for  the  said  debt,  and  issued 
a  writ  of  capias  ad  satisfaciendum  thereon  against  him, 
under  which  the  said  R.  Steuart  was  taken  into  custody : 
That,  from  the  time  of  contracting  the  said  debt  until  the 
time  of  the  discharge  of  the  said  R.  Steuart  from  custody, 
he  was,  as  such  member,  entitled  to  his  discharge  from 
such  arrest  and  imprisonment ;  that  whilst  the  said  R. 
Steuart  was  so  in  custody  as  aforesaid,  and  during  the  con- 
tinuance of  the  said  privilege,  the  said  R.  Steuart  being 
privileged  from  arrest  as  aforesaid,  it  was  ordered  by  the 
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Hon.  Mr.  Justice  Patieson  that  the  said  R.  Steuart  should  Exeh.  of  PUof, 
be  discharged  out  of  custody,  and  he  was  discharged  ac-  *  ^ 

cordingly ;  and  that,  save  as  aforesaid,  there  never  was  any  Butchbr 
consideration  for  the  making  of  the  said  promise  of  the  Stbuart. 
defendant  in  the  declaration  mentioned. — ^Verification. 

To  these  pleas  the  plaintiff  demurred  specially;  and 
assigned  for  causes,  as  to  the  fifth  plea.  First,  that  the  same 
was  double,  and  contained  two  distinct  grounds  of  defence, 
namely,  that  the  said  R.  Steuart  was  entitled  to  privilege 
of  Parliament  and  freedom  from  arrest,  that  the  procure- 
ment of  his  discharge  was  on  that  ground  only,  and  that 
he  was  liable  to  be  again  taken  in  execution;  and  also, 
that  the  defendant's  promise  was  to  answer  for  the  debt 
and  default  of  another,  and  that  there  was  no  note  or  me- 
morandum thereof  in  writing  :  Secondly,  that  the  plea  was 
an  argumentative  denial  of  the  plaintiff's  procurement  of 
the  release  of  the  said  R.  Steuart,  and  amounted  to  non 
assumpsit.  The  causes  of  demurrer  to  the  sixth  plea  were, 
that  the  plea  amounted  to  an  argumentative  denial  of  the 
procurement  of  the  release  of  R.  Steuart,  and  did  not  shew 
with  certainty  that  the  plaintiff  had  not,  by  his  personal 
labour,  procured  the  discharge  of  the  said  R.  Steuart,  and 
that  the  plea  amounted  to  non  assumpsit. — Joinder  in 
demurrer. 

Byles,  in  support  of  the  demurrer. — These  pleas  are  bad. 
With  respect  to  the  fifth  plea,  if  the  first  part  of  it  means 
that  R.  Steuart  was  discharged  by  reason  of  his  privilege 
of  Parliament,  and  therefore  that  the  original  debt  still 
subsists,  that  of  itself  is  an  answer  to  the  declaration,  and 
the  plea  is  double,  because  it  goes  on  to  set  up  a  second 
defence  also,  namely,  that  the  promise  is  void,  because  it 
is  not  in  writing  pursuant  to  the  Statute  of  Frauds.  First, 
the  defendant  says  that  there  wa3  no  consideration  for  the 
promise,  because  the  plaintiff  has  done  no  more  than  by 
law  he  was  bound  to  do ;  secondly,  he  says  that  the  case  is 
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Exch.  of  Pleat,  within  the  Statute  of  Frauds.    If  the  fibrst  be  an  answer  to 

1842 
^  '  -     the  action^  so  is  the  second.    But  in  truth,  the  first  part 

Butcher  of  the  plea  aflfords  no  answer  whatever.  The  allegation  in 
Steuart.  the  declaration  is,  that  in  consideration  that  the  plaintiff 
vrovlA  procure  the  release  of  E.  Steuart  from  custody,  the 
defendant  promised  to  pay  the  £500.  That  could  only 
be  by  some  application  to  the  Court  or  a  Judge :  and  there 
is  nothing  in  the  plea  to  shew  that  the  plaintiff  has  not 
incurred  expense  and  trouble  in  procuring  that  discharge, 
or  that  the  defendant  has  not  received  a  benefit  by  his  in- 
terposition. Procuring,  ex  vi  termini,  imports  the  doing  of 
something  whereby  the  discharge  was  facilitated  or  acce- 
lerated ;  and  the  plea  does  not  deny  that  the  plaintiff  did 
that.  Again,  if  the  party  were  discharged  by  his  own  pro- 
curement, the  debt  continues;  but  if  the  plaintiff  pro- 
cured  it,  then,  he  being  discharged  by  the  act  of  the  plain- 
tiff, and  not  solely  by  the  act  of  law,  the  remedy  for  the 
debt  is  extinguished,  and  there  is  a  good  consideration  for 
the  defendant's  promise.  But  supposing  the  plaintiff  has 
not  lost  his  remedy  against  R.  Steuart,  then  the  Statute  of 
Frauds  is  an  answer  to  the  action,  and  the  plea  is  bad  for 
duplicity. 

Secondly,  the  plea  is  bad  in  form,  as  amounting  to  an 
argumentative  traverse  of  the  allegation  of  procurement  by 
the  plaintiff,  and  perhaps  also  as  amounting  to  the  general 
issue.  Under  a  direct  traverse  of  that  allegation,  the 
defendant  might  have  given  in  evidence  that  R.  S.  was  en- 
titled to  privilege  of  Parliament,  and  that  he  was  discharged 
on  that  ground  alone.  Whatever  be  the  sense  attributable 
to  the  contract  between  these  parties,  the  plaintiff  has 
averred  performance  of  it:  if  the  defendant  says  that 
another  sense  is  to  be  attributed  to  it,  he  ought  to  have 
traversed  it  as  alleged. — The  sixth  plea  is  bad  for  the  same 
reason. 

Gumey,  contra. — ^The    fifth  plea  is   not   bad   on  the 


HILARY    TERM^  5    VICT.  409 

ground  of  duplicity.    Although  each  part  of  it  may  be  in  Exch,  of  PUat, 
itself  a  defence,  if  they  constitute  parts  of  another  entire  - 

defence,  the  pleading  is  not  therefore  bad.  Here  the  Butcher 
several  allegations  are  constituent  parts  of  one  defence.  Steuart. 
The  answer  given  by  the  first  part  of  the  plea  is  not 
merely  the  discharge  of  E.  Steuart  on  the  ground  of  pri- 
vilege,  but  that  he  continues  liable  to  be  taken  in  execu- 
tion. That  is  stated  to  shew  that  the  promise  of  the  de- 
fendant was  not  an  original  one,  but  was  a  promise  to  pay 
the  debt  of  a  third  party,  and  therefore  within  the  Statute 
of  Frauds.  It  is  a  necessary  inducement  to  the  latter  part 
of  the  plea,  which  constitutes  the  real  answer  on  which  the 
defendant  relies.  [Lord  Abinger,  C.  B. — -You  say  the  plea 
shews  that  in  fact  this  was  the  debt  of  a  third  person^ 
because  the  original  debtor,  having  been  discharged  on  the 
ground  of  privilege,  continues  liable  to  be  taken  in  execu* 
tion.  But  is  it  not  to  be  inferred  from  the  declaration, 
that  his  discharge  wa3  to  be  so  procured  as  that  the  original 
debt  should  be  destroyed?]  It  is  submitted  that  there  is 
no  such  necessary  inference,  and  that  the  plaintiff  would 
not  be  bound  so  to  prove  at  the  trial.  It  would  be  suf* 
ficient  for  him  to  shew  any  procurement;  and  'such^ 
indeed,  is  the  argument  on  the  other  side.  [Lord  Abin- 
ger,  C.  B. — Then  supposing  the  construction  of  the  agree- 
ment to  be  that  the  debt  is  not  extinguished,  but  that  the 
plaintiff  may  retake  his  debtor,  is  not  the  defendant's  pro- 
mise nudum  pactum?]  Perhaps  so;  but  the  defendant 
desires  to  have  also  the  defence  to  the  contract,  upon  the 
other  construction  of  it,  that  even  if  there  was  a  promise 
which  otherwise  would  have  been  binding,  he  is  not  liable, 
because  it  is  void  by  the  Statute  of  Frauds. 

As  to  the  sixth  plea,  the  objection  is,  that  it  is  an  argu- 
mentative traverse  of  the  alleged  procurement.  [Alder* 
son,  B. — ^What  is  it  but  a  circuitous  denial  of  the  procure- 
ment, concluding  with  a  verification?  Lord  Abinger,  C.  B, — 
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Exch,  of  PUaSf  Neither  does  it  hUese  who  took  out  the  summons  before 

1842 

-     the  judge ;  it  may  be  that  the  plaintiff  did.] 

Butcher 

Steuart.  Byles,  in  reply. — ^It  is  assumed  on  the  other  side,  that  if 

there  be  two  defences,  one  of  which  is  pleaded  as  induce- 
ment to  the  other,  the  plea  is  not  double ;  but  that  is  not 
80.  Nor  is  the  plea  the  less  double  because  one  of  the  de- 
fences is  informally  pleaded:  Purssord  v.  Peek  (a).  But 
the  substantial  objection  to  this  plea  is,  that  it  does  not 
shew  any  absence  of  consideration.  It  may  be  that  after 
his  discharge  R.  Steuart  went  abroad,  or  that  another  pri- 
vilege supervened:  if  so,  the  plaintiff  would  be  much 
prejudiced.  He  has  parted  with  his  present  right  of  ar- 
rest ;  and  the  contingency  of  not  retaking  the  debtor  is  a 
sufficient  detriment  to  constitute  a  good  consideration. 

Lord  Abinger,  C.  B. — I  think  this  plea  is  bad.  I  en- 
tained  some  doubt  at  first  as  to  the  sufficiency  of  the  con- 
sideration, supposing  the  intention  of  the  agreement  to  be 
that  the  plaintiff  should  reserve  his  right  of  re-arresting 
the  party.  But  the  consideration  may  be  equally  good 
notwithstanding,  by  the  detriment  arising  to  the  plaintiff 
by  the  suspension  of  his  remedy.  If  the  original  debt  was 
not  extinguished  by  the  discharge,  the  plea  is  double,  as 
containing  two  entire  defences ;  if  it  was,  the  rest  of  the 
plea  amounts  to  nothing.  As  to  the  sixth  plea,  that  only 
amounts  to  a  circuitous  denial  of  the  discharge  by  the  pro- 
ciuremcnt  of  the  plaintiff. 

Aldebson,  B.,  and  Gubney,  B.,  concurred. 

Judgment  for  the  plaintiff. 

(a)  Anl^,  196. 
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Exeh.  of  Pleat, 
1842. 

Walker  v.  Rostron.  ,     ^, 

Jan.  21. 

Assumpsit  for  money  had  and  received,  and  on  an  The  plaintiff 
account  stated.     Plea,  non  assumpsit.     At  the  trial  before  ^^^  tSing  hU 
Lord  Abinger,  C.  B.,  at  the  London  sittings  after  Trinity  Jhr^rke^and"" 
Term,  1841,  the  following  facts  appeared : —  'ent  them  to  the 

This  was  an  action  brought  by  the  plaintiff,  a  manufac-  b/s  agent,  who 
turer  at  Nottingham,  to  recover  from  the  defendant,  who  ^  ^fp^ne™"* 
was  a  partner  in  a  mercantile  house,  carryinff  on  business  ^t\^^  **'  •'**• 

TIT        1  ^  /      b  While  the  ac- 

at  Manchester  under  the  firm  of  Rostron,  Dutton,  &  Co.,  cepuncei  were 
and  at  Rio  de  Janeiro  and  Bahia  under  the  firm  of  Ros-  pUint^ffldoubt- 
tron.  Hall,  &  Co.,  the  sum  of  £1080,  with  interest,  claimed  '"L^-''*"**!   . 

'  '  '  '  Tcncy,  required 

to  be  due  under  the  following  circumstances.    The  plaintiff  further  secu- 
had  sold  goods  to  one  Bull,  receiving  his  acceptances  for  upon  it  was 
the  price,  and  transmitted  them  to  the  defendant  as  Bull's  the*piaimiff,**° 
agent;  and  the  defendant  consigned  them  to  his  partners  ?*r*^**'***u 
at  Rio  de  Janeiro  and  Bahia.   While  the  acceptances  were  B.  should  write 
outstanding,  the  plaintiff  having  doubts  as  to  BulFs  sol-  the  defendant  a 
vency,  and  wishing  for  further  security,  it  was  agreed  be-  iSnJhi*in**out 
tween  the  plaintiff,  his  agent  Mr.Moylan,  Bull,  and  a  Mr.  ofany  remit- 

^  '  o  J        J  9         ^  tances  he  might 

M'Kinwell,  one  of  the  defendant's  partners,  authorized  by  receive  against 
the  defendant  for  that  purpose,  that  Bull  should  write  to  oftheabovr 
the  defendant  the  following  letter;  which  was  written  by  ^  paf^ri^I 
him  accordingly,  and  delivered  to  the  defendant : —  ceptances  as 

they  became 

Mr.  Richard  Rostron,  24th  October,  1839.  noured  by  him, 

Sir,— Mr.  Richard  G.  Walker,  of  Nottingham,  holding  to'lhrrlj^ff 
my  acceptances  for  £1100  (say  eleven  hundred  pounds)  or  of  such  net  pro- 

ceecis.     X  He 

thereabouts,  for  goods  consigned  by  him,  on  my  account,  letter  was  ac- 
to  your  firms  at  Rio  de  Janeiro  and  Bahia,  I  hereby  au-  vered°to^the 

defendant,  and 
he  assented  to  the  terms  of  it  Before  the  bills  were  due,  B.  became  bankrupt,  and  the  defend- 
ant, having  received  the  net  proceeds  of  the  goods,  refused  to  pay  any  part  thereof  to  the  plain- 
tiff, but  handed  them  over  to  B.'s  assignees : — Held,  that  the  plaintiff  was  entitled  to  recover 
the  amount  of  the  acceptances  from  the  defendant  in  an  action  for  money  had  and  received ; 
this  being  an  appropriation  irrevocable  except  by  the  consent  of  all  parties,  for  which  the  existing 
debt,  although  not  then  payable,  was  a  good  consideration. 

Held,  also,  that  the  letter  did  not  require  a  stamp,  either  as  an  inland  bill  or  as  an  agreement 
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Exeh.  of  PUat,  thorizc  and  direct  you,  from  and  out  of  the  remittances 

^  '  ^     that  you  may  receive  against  net  proceeds  of  any  consign- 

walker       ments  made  by  me  to  either  of  your  above  firms,  subse- 
ts. 
RosTRON.      quent  to  the  1st  of  May  last,  to  pay  such  acceptances  upon 

and  as  they  become  due,  or  afterwards,  if  previously  to  the 

receipt  of  such  net  proceeds  of  such  consignments  the  said 

bills  are  not  honoured  by  me. 

Yours  respectfully. 

Signed  in  the  presence  of  us  Anthony  Bull. 

J.  H.  M'KlNWELL. 
W.  MOYLAN. 

Bull  afterwards  directed  the  defendant  to  pay  his  own 
debt  out  of  the  residue  of  the  proceeds.  One  of  the  ac- 
ceptances became  due  on  the  17th  August  1839,  but  was 
renewed  by  Bull.  The  next  would  have  been  due  on  the 
15th  December  following.  On  the  2nd  December,  how- 
ever, Bull  committed  an  act  of  bankruptcy,  on  which  a 
fiat  issued  on  the  2nd  January  1840.  The  plaintiff  took 
up  the  bill  which  fell  due  on  the  15th  December.  The 
defendant,  having  received  the  proceeds  of  the  consign- 
ments in  question,  and  having  paid  out  of  them  his  own 
demand  on  Bull,  handed  over  to  Bull's  assignees,  under  an 
indemnity  from  them,  the  remainder  of  the  proceeds. 

Upon  the  letter  of  the  24th  October  being  tendered  in 
evidence  by  the  plaintiff,  it  was  objected  that  it  ought  to 
have  borne  a  stamp,  either  as  an  inland  bill,  within  the 
stat.  55  Geo.  3,  c.  184,  sched.  pt.  1,  title  '  Inland  BiU,'  or 
as  an  agreement.  It  was  also  contended  for  the  defend- 
ant, that  the  order  itself,  being  conditional  and  contingent 
in  its  terms,  did  not  amount  to  an  appropriation,  or  to  an 
equitable  assignment,  of  any  part  of  the  proceeds  of  the 
goods ;  and  the  cases  of  Carvalho  v.  Bum  (a),  and  Hutchin- 
son V.  Heyworth  (i),  were  cited.     The  Lord  Chief  Baron 

(a)  4  B.  &  Ad.  382 ;  1  Nev.  &     £11.  883 ;  4  Nev.  &  M.  889. 
M.  700;  S.  C.  in  error,  1  Ad.  &        (6)  9Ad.&E11.375;  1P.&D.266 
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reserved  both  points,   and  a  verdict  was  found  for  the  E*ch.  of  Pleat, 

•  •  1842 

plaintiff  for  the  amount  claimed,  the  defendant  having  ^ 

leave  to  move  to  enter  a  nonsuit. — ^In  Michaelmas  Term,         Walmr 

0. 


Thesiger  moved  accordingly. — He  admitted  that  Hutch' 
inson  v.  Heyworth  was  an  authority  that  the  order  did  not 
require  an  inland  bill  stamp,  but  contended  that  it  ought 
to  have  had  an  agreement  stamp;  for  that  unless  it 
amounted  to  an  agreement  whereby  the  funds  of  Bull  in 
the  hands  of  the  defendant  were  bound,  the  plaintiff  could 
have  no  right  of  action. 

Per  Curiam. — This  is  a  mere  order,  and  not  a  memoran- 
dum in  which  both  parties  have  reduced  to  writing  the 
binding  terms  of  their  agreement,  and  which,  whether 
signdd  or  not,  requires  a  stamp.  It  is  more  like  a  pro- 
posal, or  a  valuation  of  work  done,  which,  though*  it  be 
afterwards  assented  to  by  the  other  party,  may  be  read  in 
evidence  without  a  stamp.  It  is  in  truth  a  parol  agree- 
ment so  far  as  respects  the  defendant.  On  this  point 
therefore  there  will  be  no  rule. 

On  the  other  point  reserved  a  rule  was  granted,  against 
which 

Erie  and  Gray  shewed  cause  in  the  same  term  (Novem- 
ber 16).  It  will  be  contended  for  the  defendant,  that, 
inasmuch  as  Bull's  acceptances  were  not  due  at  the  time 
when  the  order  of  the  24th  of  October  was  given,  there 
was  no  consideration  for  the  giving  of  it,  and  therefore  the 
order  was  revocable  by  Bull,  and  was  consequently  revoked 
by  his  bankruptcy.  No  question  of  consideration  is  raised 
in  the  cases  on  this  subject,  an  order  of  this  kind  being  held 
to  be  irrevocable,  where  the  party  to  whom  it  is  directed 
has  accepted  it,  and  pledged  himself  to  act  upon  it.  It  is 
not  like  the  case  of  an  agreement  under  which  a  party  is 
to  do  more  than  he  was  before  liable  to  do,  and  for  which 
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Exeh.  of  PieoM,  there  must  be  a  consideration :  here  the  acting  upon  the 
'  ^     order  could  be  only  carrying  into  effect  that  which  by  a 
Walker       subsisting  agreement,  by  means  of  the  bills^   Bull  had 
RosTRox.     already  contracted  to  do.     If  it  had  been  an  authority  to 
pay  before  the  bills  became  due,  the  case  might  be  differ- 
,  ent ;  but,  in  truth,  it  is  no  more  than  the  reiteration  of  ha 
previous  promise  on  the  bills.    [Lord  Abinffer,  C.  B. — TkA 
is  what  they  say  on  the  other  side ;  that  it  is  no  men 
than  he  had  before  agreed  to  do,  and  therefore  he  migiit 
revoke  it;  and,  the  bankruptcy  having  revoked  it,  it  iiit 
an  end.]     But  the  defendant  has  accepted  it,  and  g^veo  i 
pledge  to  be  bound  by  it      The  question  arises  as  to 
the  consideration  between  the  plaintiff  and  Bull ;  and  tbii^ 
it  is  contended,  is  sufficient,  because  by  the  order  BoU 
contracts  to  do  no  more  than  he  was  already  liable  to. 
Where  there  is  a  subsisting  debt,  although  not  yet  pay- 
able, the  creditor  may  take  a  further  security,  without  any 
other  consideration  than  the   existing  debt ;    Crosby  f. 
Crouch  (a).     The  assent  of  the  party  to  whom  the  order  is 
directed  is  the  material  fact;  after  such  assent,  he  can- 
not say  that  it  was  without  consideration.     Robertson  ?. 
Fauntleroy  {b)  and  Hodgson  y.  Anderson  [c)  are  authorities 
for  the  plaintiff.     [Rolfe,  B. — ^Those  were  cases  of  a  debt 
then  due  and  payable.]     The  implied  undertaking,  to  pay 
out  of  the  proceeds,  would  be  a  consideration  subsisting  at 
the  time  of  the  agreement,  though  not  to  be  performed 
till  afterwards,  and  would  prevent  the  order  from  being  le- 
vocable.     [Parke,  B. — You  would  contend,  that  if  I  owed 
a  debt,  to  be  paid  on  the  1st  January  next,  and  gave 
an  order  on  my  banker  to  pay  it,  and  on  my  creditor^^ 
going  to  him  he  promised  to  do  so,  that  order  would  no>^ 
be  afterwards  countermandable.]     Yes,  if  the  debtor  if^* 
tends  that  it  shall  thenceforth  be  a  security  to  the  creditc^^) 
as  was  the  case  here.     Suppose,  in  consequence  of  Hb^^ 

(a)  2  Campb.  1GG;  S.C.  11  East,  256. 
(6)  8  Moore,  10.  (c)  3  B.  &  Cr.  842 ;  5  D.  &  R.  735. 
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order^  the  plaintiff  had  made  farther  advances  to  BuU^  Exeh.  qf  PUas, 
could  he  afterwards  turn  round  and  say  that  it  was  revo-  "'  ^ 

cable  for  want  of  consideration?  Here  the  plaintiff  did  Walker 
afterwards  take  up  the  bill  which  fell  due  on  the  15th  of  Rostron. 
December;  it  is  sufficient^  however^  if  his  position  might 
have  been  altered  to  his  prejudice  in  consequence  of  the 
order.  Gibson  v.  Minet  (a)  may  be  cited  on  the  other  side. 
That  was  the  case  of  an  order  given  by  the  plaintiff  upon 
his  banker  to  a  third  person,  directing  the  banker  ''to 
hold  over  from  his  private  account  £400  to  the  disposal 
of  the  third  person.  The  banker  accepted  the  order,  by 
writing  on  the  debit  side  of  the  plaintiff's  account  that 
this  money  was  to  be  held  at  the  disposal  of  that  person ; 
but  it  was  not  paid  over  to  him,  or  appropriated  to  his 
credit.  There  the  order  was  held  to  be  revocable,  but  that 
was  upon  the  finding  of  the  jury  that  it  was  executory, 
and  had  not  been  acted  upon;  Lord  Gifford  laying  it 
down,  that  if  it  was  an  absolute  order,  and  accepted  as 
such  by  the  banker,  the  plaintiff  had  no  right  to  revoke 
it.  So,  in  Williams  v.  Everett  (A),  where  a  party  residing 
abroad  remitted  a  sum  of  money  to  the  defendants,  his 
bankers,  with  directions  to  pay  it  to  the  plaintiff,  but  they 
refused  to  do  so,  it  was  held,  on  the  ground  of  such  non- 
assent  on  their  part,  that  they  were  not  liable  to  the  plain- 
tiff in  an  action  for  money  had  and  received :  but  there 
also  the  general  principle  is  distinctly  stated,  that,  after 
an  engagement  by  the  remittee,  whereby  he  has  appro- 
priated the  remittance  to  the  use  of  the  person  who  is  the 
object  of  it,  he  cannot  retract  his  consent,  but  is  bound  to 
hold  it  for  his  use.  The  same  principle  is  recognised  in 
Hutchinson  v.  Heyworth.  But  further,  this  may  be  con- 
sidered as  an  authority  coupled  with  an  interest,  and 
therefore  not  revocable.    Gaussen  v.  Morton  (c).    It  may 

(a)  2  Bing.  7;  9  Moore,  31.  (6)  14  East,  582. 

(c)  10B.&C.  731. 

VOL.  IX.  F  F  M.  W. 
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Sxeh,  of  Pleas,  be  Said  there  is  no  interest  because  there  is  no  considers- 

1842 

'  ^  tion,  and  therefore  that  in  truth  it  is  the  same  question  in 
Walker  other  words.  But  this  is  an  authority  to  do  an  act  in 
RosTROM.  which  the  party^  in  whose  favour  it  is  given^  has  an  interest. 
It  is  not  like  a  case  where^  if  the  authority  be  executed^  he 
will  not  be  benefited^  and  if  it  remain  unexecuted^  he  is 
not  prejudiced :  here  it  is  obvious  an  interest  was  intended 
to  pass.  Or  it  may  be  regarded  as  an  equitable  assign- 
ment of  the  specific  fund  to  which  it  relates — the  proceeds 
of  consignments  already  made — a  fund  capable  of  being 
assigned^  and  the  assignment  of  which  was  enforceable  in 
equity,  and  which  is  therefore  irrevocable.  Crowfoot  v. 
Gumey  {a) ;  Carvalho  v.  Bum  (4).  The  case  last  cited  was 
a  case  of  an  appropriation  of  funds  to  secure  the  payment 
of  bills  not  yet  due,  so  that  it  entirely  resembles  the 
present. 

Thesiffer  and  Crompton,  in  support  of  the  rule. — ^The 
transaction  in  question  amounted  merely  to  an  order  ca- 
pable of  being  revoked  by  Bull,  and  therefore  revoked  in 
fact  by  his  bankruptcy.  In  order  to  render  it  such  an 
appropriation,  or  equitable  assignment,  of  the  fund,  as 
cannot  be  revoked,  it  must  appear  that  there  is  a  binding 
consideration  of  some  kind  between  the  party  giving  the 
order  and  the  party  in  whose  favour  it  is  given ;  and  that 
is  an  ingredient  in  all  the  cases  cited  on  the  other  side. 
Here  it  is  admitted  that  there  was  no  fresh  credit  given  to 
Bull,  and  no  fresh  duty  imposed  on  him.  In  Hutchinson 
V.  Heyworth,  the  case  was  put  upon  the  ground  that  there 
was  a  consideration  by  the  forbearance  of  the  bankers 
towards  the  party  who  made  the  order,  and  the  guarantee 
given  by  them  to  the  defendants.  In  Hodgson  v.  Anderson, 
the  order  was  held  to  be  irrevocable  on  the  ground  that  the 
defendant,  from  whom  the  debt  was  due,  had  pledged  him- 
self to  pay  it  to  the  appointees,  and  that  the  plaintiff  had 

(fl)  9  Bing.  372 ;  2  M.  &  Scott,  473.  {b)  7  Simons,  109. 
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received  forbearance  from  the  banking  company^  his  credi-  Eseh.  qf  Pleat, 
tors.  So,  in  Crowfoot  v.  Gumeyy  it  was  held  that  there  >  ^  ^ 
was  an  equitable  assignment,  the  consideration  of  which  Walker 
was  the  forbearance  of  the  appointee  to  sue  the  appointor.  Rostrom. 
A  debt  can  be  well  assigned  only  where  there  is  a  binding 
agreement  amongst  all  the  three  parties  to  the  transaction, 
for  good  consideration,  the  extinguishment  of  the  original 
debt  being  deemed  a  good  consideration.  Wharton  v.  WaU 
ker(a)',  Fairlie  v.  Denton  [b).  But  the  mere  precedent 
liability  to  the  debt  is  only  sufficient  to  ground  a  promise 
which  is  coextensive  with,  and  would  arise  in  law  out  of, 
that  liability;  it  is  not  sufficient  to  raise  any  new  obligation: 
Hopkins  v.  Logan  (c).  The  only  case  which  resembles  this 
in  the  circumstance  of  the  bills  not  being  at  maturity  at 
the  time  of  the  order,  is  that  of  Bailey  v.  Culverwell{d). 
The  authority  of  that  case  has  been  questioned:  there, 
however,  there  was  a  complete  transfer  of  the  goods  by  the 
order,  and  on  that  ground  the  case  is  distinguishable  from 
the  present.  Here  both  parties,  after  the  giving  of  the 
order,  remained  in  statu  quo ;  no  fresh  forbearance  or  credit 
was  given  to  Bull,  nor  was  any  detriment  sustained  by  the 
plaintiff.  But  further,  there  was  no  appropriation  of  any 
specific  part  of  the  proceeds  of  the  goods  to  the  payment  of 
the  acceptances ;  and  that  brings  the  case  within  the  au- 
thority of  Bum  V.  Carvalho,  where  Lord  Lyndhurst,  C.  B., 
says  {e) — "  Here  is  no  immediate  assignment  of  any  certain 
or  specified  amount  of  property,  but  at  most  only  an  agree- 
ment to  assign  on  a  contingency,  and  goods  of  an  uncertain 
quantity."  So  here  there  is  no  specified  amount  of  pro- 
perty whereon  the  order  is  to  operate,  and  there  is  also  a 
contingency,  for  the  proceeds  are  not  to  be  paid  to  the 
plaintiff^,  in  case  Bull  should  honour  his  acceptances.    It  is 

(o)  4  B.  &  Cr.  163;  6  D.  &  R.        (c)  5  M.  &  W.  241. 
288.  (d)  8  B.  &  Cr.  448 ;  2  Man.  &  R. 

(6)  8  B.  &  Cr.  395 ;  2  Man.  &  564. 
R.  353.  (0  1  Ad.  &  Ell.  894. 
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Exeh,  of  Pleat,  said  that  the  assent  of  the  party  ordered  to  pay  the  mone]^ 
^    ^  •  ^    is  sufficient  to  make  the  transaction  binding ;  but  that  is 
Walker      not  SO.     Where  there  is  an  actual  transfer  of  the  goods^  so 
R08TROK.     that  trover  would  lie^  the  case  is  different;  but  a  gift  not 
perfected  by  delivery  of  possession  may  be  revoked,  not- 
withstanding an  assent.     A  consideration  is  also  necessary. 
In  Bradbury  v.  And€rton{a),  where  creditors  of  a  trader 
who  had  committed  a  secret  act  of  bankruptcy,  procured  a 
person  to  whom  they  were  indebted  to  purchase  goods  of 
the  trader,  with  whose  assent  that  person  credited  them  in 
accoimt  for  the  price,  it  was  held  that  if  the  appropriation 
of  the  money  to  them  was  merely  in  consequence  of  the 
direction  of  the  trader,  it  was  revocable,  and  was  revoked 
by  his  bankruptcy.     The  Court  there  treat  it  as  entirely 
a  question  of  contract.    There  must  be  something  in  the 
contract  to  make  such  an  order  irrevocable— ^mrf/octe  it 
is  revocable,  although  it  has  been  assented  to  by  the  party 
/  on  whom  it  is  made.  Gibson  v.  Minet. 

Then  it  is  said  that  this  is  an  authority  coupled  with  an 
interest,  which  therefore  could  not  be  revoked.  But  to 
make  that  rule  of  law  applicable,  it  is  necessary  that  the 
interest  should  be  in  the  party  to  whom  the  authority  is 
given ;  as  in  Gaussen  v.  Morton,  where  it  was  held  that  a 
debtor  could  not  revoke  an  authority  given  by  him  to  his 
creditor  to  sell  his,  the  debtor's,  lands,  and  pay  his  own 
debt  out  of  the  proceeds.  In  the  present  case,  the  defend- 
ant had  no  authority  to  pay  his  own  debt  out  of  this  fund, 
by  virtue  of  the  direction  given  by  Bull  with  the  plaintiff's 
assent;  his  authority  to  pay  himself  was  derived  out  of 
another  instrument. 

Neither  is  this  an  equitable  assignment,  which  a  Court  of 
Equity  would  enforce  by  compelling  an  actual  assignment. 
If  it  be  a  mere  equitable  right  of  lien,  that  gives  the  plain- 
tiff no  title  to  recover  at  law.     But  further,  a  binding  bar- 

(a)  1  C,  M.  &  R.  486. 
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gain  is  equally  necessary  to  its  operating  as  an  equitable  Exek.  of  PUas, 
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assignment.      IParke,  B. — Is  not  an  equitable  assignment 

of  a  chose  in  action  the  same  in  equity  as  the  assignment       Walker 

of  a  chattel  at  law  ?     Then  this  is  the  case  of  a  plaintiff      jtosTaoN. 

suing  the  party,  who  has  agreed  to  become  his  agent  for 

the  amount  of  that  equitable  lien.]      But  to  arrive  at  that 

conclusion,  we  have  to  come  round  to  the  agreement  of 

the  parties,  for  which  there  must  be  a  consideration. — 

They  dted  also  Lepard  v.  Vernon  {a). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Lord  Abinger,  C.  B. — In  this  case  the  question  arose 
upon  the  effect  of  a  written  arrangement  entered  into  by 
the  defendant,  Mr.  Eostron,  that  he  would  deliver  over  to 
the  plaintiff  the  proceeds  of  certain  consignments  that 
were  to  come  to  his  hands,  the  goods  being  in  the  posses- 
sion of  two  foreign  houses,  in  which  he  was  a  partner. 
This  was  to  be  done  in  order  to  satisfy  certain  bills  of  ex- 
change, accepted  by  a  person  of  the  name  of  Bull,  payable 
in  favour  of  the  plaintiff  for  goods  sold  by  him,  and  which 
Bull  had  consigned  to  the  defendants  house  abroad.  The 
bills  of  exchange,  at  the  time  the  alleged  appropriation 
was  made,  were  not  due.  The  circumstances  were  these : 
— ^The  defendant,  Bostron,  was  a  merchant  residing  in 
Manchester,  and  the  plaintiff  being  the  holder  of  these 
bills  of  exchange,  and  having  some  doubt  of  the  solvency 
of  Bull,  there  was  an  understanding  that  he  was  to  have 
some  further  security.  Tlie  defendant  was  aware  of  this, 
and  directed  his  partner  to  go  with  the  plaintiff  to  Bull, 
in  order  to  arrange  with  him  the  sort  of  collateral  security 
that  the  plaintiff  was  to  have  for  the  payment  of  the  bills. 
The  plaintiff  went  accompanied  by  his  agent,  and  several 

(a)  2  Ves.  &  B.  51. 
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jBjtc*.  9f  PUat,  suggestions  having  been  made  at  the  meeting  by  the 
xJ!J!:^  agent,  and  not  approved  of,  the  gentleman  who  represented 
Walkbr  the  defendant  suggested  an  expedient  which  appeared  to 
RosTRON.  satisfy  all  parties ;  it  was  arranged  that  Bull  should  vmte 
the  letter  on  which  the  action  was  brought.  He  accord- 
ingly wrote  that  letter,  the  particular  terms  of  which  it  is 
unnecessary  to  state, — the  result  was,  that  the  defendant 
engaged,  on  BulFs  direction,  to  pay  such  proceeds  as 
should  come  to  his  hands  from  the  goods  consigned,  as 
were  necessary  to  satisfy  the  bills  of  exchange,  in  case 
they  were  not  paid  at  maturity.  The  paper  was  accord- 
ingly handed  to  him,  having  been  approved  of  by  both 
parties,  and  he  and  his  agent  undertook  to  comply  with 
its  terms.  The  remainder  of  the  proceeds  was  to  be  ap- 
plied by  the  defendant  in  satisfaction  of  a  debt  of  his  own. 
Bull  eventually,  and  before  the  bills  became  due,  became 
a  bankrupt.  The  defendant,  having  received  the  proceeds 
of  the  goods  from  his  house  abroad,  paid  out  of  them  what 
was  due  to  himself  from  Bull,  and  then,  taking  an  indem- 
nity from  the  assignees,  paid  them  the  sums  that  the 
plaintiff  contended  ought  to  have  been  paid  to  him.  Upon 
this,  the  plaintiff  brought  the  present  action ;  and  on  the 
trial,  I  directed  the  jury  that  the  plaintiff  was  entitled  to 
the  verdict.  An  objection  was  taken  on  the  part  of  the 
defendant,'  and  w*as  argued  before  us  in  the  last  term, 
which  resolves  itself  into  two  points :  first,  whether  there 
was  any  good  consideration  given  to  Bull,  in  the  letter  in 
question,  for  his  appropriating  the  proceeds  in  the  manner 
therein  mentioned.  Upon  consideration,  the  Court  are  of 
;  opinion  that  there  was  a  good  consideration ;  for  the  exis- 
tence of  a  debt,  although  it  be  not  due  instanter,  is  a  good 
consideration;  and  so  it  is  to  take  lawful  and  proper 
means  to  provide  for  payment,  even  though  they  be  condi- 
tional. K  we  were  to  hold  otherwise,  you  might  deny  the 
consideration  for  a  collateral  security  for  any  debt  which 
might  not  be  due  at  the  moment,  although  it  is  a  very 
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common  thing  to  require  and  obtain  such  secnrity.     It  Exeh.  of  Pieas, 
cannot  be  doubted  that  if  a  man  held  a  bill  of  exchange,     ^   ^      ^ 
of  which  another  was  the  acceptor,  and  both  were  to  go       Waiker 
together  to  a  banker,  who  had  money  of  the  acceptor's      Rostron. 
deposited  with  him,  and  it  were  agreed  amongst  them  that 
the  banker  should  hold  that  money  until  the  bill  of  ex- 
change should  be  satisfied,  and  if  not  satisfied,  that  he 
should  pay  the  bill  out  of  that  money,  that  would  con- 
stitute a  good  consideration,  and  it  could  not  be  altered 
afterwards,  except  by  the  consent  of  all  parties.     The 
next  objection  was,  that  the  letter  itself  did  not  bind  the 
defendant ;  that  it  was  only  directory  as  to  what  should  be 
done  with  the  proceeds  ,*  and  that  Bull  himself,  before  his 
bankruptcy,   might  have  altered  the  appropriation  then 
made.  That  turns  on  this  question,  whether  the  defendant 
had  accepted   it,  and  bound   himself  so  to  appropriate 
the  proceeds.     I  think  there  can  be  no  doubt,  upon  the 
whole,  that  the  real  transaction,  and  the  real  object  and 
arrangement  of  the  parties,  was  this— to  apply  the  pro- 
ceeds in  the  hands  of  the  defendant  as  far  as  it  could  be 
done,  the  goods  being  abroad,  but  the  proceeds  being  des- 
tined to  come  to  him ;  and  that  he  should  undertake  so 
to  apply  them.     If  that  be  the  case,  how  could  the  bank- 
rupt have  made  any  such  alteration  ?     He  could  not  alter 
the  direction  of  the  consignments ;  they  were  already  in 
the  defendant's  hands,  or  in  those  of  his  partners  abroad, 
and  the  proceeds  were  to  come  to  the  defendant.     The 
question  is,  whether  he  could  authorize  the  defendant  to 
disregard  the  arrangement  so  made,  and  to  pay  the  pro- 
ceeds to  anybody  else.      If  he  could,  of  course  his  assig- 
nees had  the  same  power.     But  we  are  of  opinion  that 
neither  he  nor  his  assignees  could  do  so.    This  is  a  case  of 
a  party  engaging  himself  to  appropriate  the  proceeds  of 
the  goods  according  to  certain  directions  of  the  owner, 
and  appears  to  us  to  fall  within  that  class  of  cases  where, 
when  an  order  has  been  given  to  a  person  who  holds  goods 
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Bxeh.  qfPieoif  to  appropriate  them  in  a  particular  manner^  and  he  has 
'     engaged  to  do  so^  none  of  the  parties  are  at  liberty^  with- 
Walker       out  the  consent  of  all,  to  alter  that  arrangement.    We  are 
R08TRON.      therefore  of  opinion,  that  the  acceptance  of  that  arrange- 
ment made  on  the  part  of  the  bankrupt  was  binding  on  the 
defendant.    The  verdict  was  therefore  right,  and  this  rule 
must  be  discharged. 

Rule  discharged. 


•^*"'*-  22.  Watkins  v.  Bensusan. 

To  an  action  by  ASSUMPSIT  bv  the  indorsee  against  the  acceptor  of  a  bill 

the  indorsee  ,  , 

against  the  ac-  of  exchange,  in  which  the  declaration  alleged,  that  Thomas 
of  Mchangc^*^*  Trucman,  the  drawer,  had  indorsed  the  bill  to  one  Bincks, 
the  defendant     ^^q  indorsed  to  One  B.  Bincklcv,  who  indorsed  to  the  plain- 

pleaded»  first,        ... 

that  before  and  tiff.  To  this  declaration  the  defendant,  who  was  under  terms 

the  indorsing  of  of  pleading  issuably,  pleaded,  first,  that  before  and  at  the  time 

drawer,  h^e'lhe  of  indorsing  the  said  bill  of  exchange  by  the  said  Thomas 

drawer,  was  Trucmau,  as  in  the  declaration  mentioned,  the  said  Thomas 

indebted  to  the 

defendant  in  a  Trucman  was  and  still  is  indebted  to  the  defendant  in  the 
ex^^ing  the  <^^^^^  ^^  iElOO  for  work  and  labour,  money  lent,  and  on  an 
biii*^"and^th^t  *^^^^^^  stated,  payable  on  request,  to  an  amount  exceed- 
after  the  bill  ing  the  amount  of  the  said  bill  of  exchange,  and  cf  all 

became  due, 

in  order  to  de-  damages  thcncc  resulting : — the  plea  then  went  on  to  allege, 
fe'id'anl'o/hi's  that  the  said  Thomas  Trueman,  whilst  the  said  money  was 
right  of  set-off    ^jj^  ^^^  unpaid,  and  after  the  bill  of  exchange  in  the  de- 

m  respect  of  the  . 

debt,  he  frau-  claratiou  bccame  due,  in  order  to  deprive  the  defendant  of 

dorsed  the  bill,  his  right  of  set-oJBT  in  respect  of  the  aforesaid  debts,  did,  in 

pialntiff^to^sue  ^^^^  ^f  the  defendant,  and  in  collusion  with  the  said 

the  defendant  Bincks,  Bincklcv,  and  the  plaintiff,  indorse  the  said  bill  to 

on  the  bill,  and  /  ,     "^ '  .     ^  ' 

without  any  the  Said  B.  Biucks,  who  indorsed  the  same  to  Binckley,  who 
for  the*^indorse-  indorsed  it  to  the  plaintiff,  which  said  indorsements  were 

nient.     The 

defendant  pleaded,  secondly,  that  the  drawer,  before  he  indorsed  the  bill,  petitioned  for  relief 
under  the  Insolvent  Debtors'  Act,  whereby  the  right  and  title  to  the  bill  vested  in  bis  asaig- 
neet :— -/lieltf,  that  both  were  issuable  pleas. 
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the  indorsements  in  the  declaration  mentioned^  in  order  to  Exeh.  of  PUtu, 
enable  the  plaintiff  to  sue  the  defendant  on  the  said  bill,  *  ^ 

without  any  consideration  for  the  said  indorsements,  or  any  Watkins 
of  them,  and  that  the  plaintiff  sued  in  this  action  as  agent  Bknsusan. 
of  the  said  Thomas  Trueman,  according  to  such  fraud  and 
collusion,  and  that  the  money  due  to  the  defendant  from 
Trueman  still  remained  unpaid.  The  defendant  also 
pleaded,  that  before  the  commencement  of  the  suit,  and 
the  indorsing  of  the  bill,  as  in  the  declaration  mentioned, 
the  said  Thomas  Trueman  was  a  prisoner  for  debt,  and 
whilst  holder  of  the  bill,  and  before  the  same  was  indorsed 
over,  applied  to  the  Insolvent  Debtors'  Court  by  petition 
for  relief,  whereby  the  right  to  the  said  bill  vested  in 
his  assignees.  The  plaintiff  treated  these  two  pleas  as 
being  non-issuable  pleas,  and  signed  interlocutory  judg- 
ment. 

Butt,  having  obtained  a  rule  to  set  aside  this  judg- 
ment, 

Pearson  now  shewed  cause. — ^These  pleas  are  not  issu- 
able. The  first  plea  attempts  to  affect  the  plaintiff  with  the 
equities  between  the  drawer  and  acceptor,  with  which  he 
has  nothing  to  do.  In  Burrough  v.  Moss  (a),  it  was  held 
that  although  the  indorsee  of  an  overdue  promissory  note 
is  liable,  in  an  action  against  the  maker,  to  all  the  equities 
arising  out  of  the  note  transaction  itself,  yet  he  is  not  liable 
to  a  set-off  in  respect  of  a  debt  due  from  the  indorser  to  the 
maker  of  the  note,  arising  out  of  collateral  matters.  That 
case  was  confirmed  by  Stein  v.  Yglesias  {bj,  where,  in  an 
action  by  the  indorsee  against  the  acceptor  of  a  bill  of  ex- 
change, the  defendant  pleaded,  that  before  the  indorsement 
the  indorser  was  indebted  to  the  defendants  in  a  sum  of 
money  exceeding  the  amount  of  the  bill ;  and  it  was  held 

(a)  10  B.  &  C.  558.      (6)  1  C,  M.&  R.  565 ;  3  Dowl.  P.  C.  252. 
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Bgeh.  of  Pfetu,  that  the  plea  was  ill,  on  the  authority  of  Burrough  v.  Moss. 
-  [Lord  Abinffer,  C.  B. — I  cannot  say  that  this  is  a  bad  plea, 
Watkins  and  therefore  not  issuable.  It  says  in  effect  that  the 
Bknsusan.  plaintiff  is  not  the  real  owner  of  the  bill,  and  has  no  right 
to  sue  upon  it,  and  that  he  is  only  doing  so  for  the  pur- 
pose of  depriving  the  defendant  of  the  right  of  set-off.] 
Then  the  second  plea  is  not  issuable.  It  is  in  effect  the 
same  as  a  plea  of  the  bankruptcy  of  one  of  the  plaintiffs^ 
which  has  been  held  not  to  be  an  issuable  plea :  Staples  v. 
Holdsworth  (a).  So,  in  fVetten/iall  v.  Graham  {b),  where,  in 
trespass,  the  defendant  pleaded,  that  since  the  trespass  the 
plaintiff  had  been  discharged  under  the  Insolvent  Debtors' 
Act,  and  that  the  cause  of  action  had  thereby  vested  in 
the  provisional  assignee,  it  was  held  not  to  be  an  issuable 
plea.  That  case  is  precisely  applicable.  Besides,  the  plea 
is  bad  for  not  averring  that  the  plaintiff  was  not  suing  as  a 
trustee  for  the  assignees. 

Lord  Abinoer,  C.  B. — The  meaning  of  the  terms 
''  issuable  plea"  is  a  plea  which  goes  to  the  merits  of  the 
action.  Now  this  plea  is  in  substance  this,  that  the 
drawer  by  an  act  of  his  own,  viz.  insolvency,  ceased  to 
have  any  right  or  power  to  indorse  the  bill.  Then  it  is 
said,  the  pica  should  have  shewn  that  the  plaintiff  was  not 
suing  as  trustee  for  the  assignees.  If  the  plaintiff  was 
assignee,  he  should  have  declared  as  such ;  if  trustee,  the 
trust  is  void,  for  the  drawer  of  the  bill  had  no  right  to 
indorse  it  after  his  insolvency. 

Alderson,  B. — Indorsement  means  the  doing  an  act 
which  passes  the  property  in  the  bill;  that  this  drawer 
from  the  time  of  his  insolvency  was  incompetent  to  do. 

The  other  Barons  concurred. 

Rule  absolute. 

(fl)  5  Scott,  432;  6  Dowl.  P.  C.  196. 
(6)  4  Bing.  N.  C.  714  ;  6  Scott,  603  ;  6  Dowl.  P.  C.  746. 


I 
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Exck.  qf  PUas, 
1842. 


Spencer  v.  Bakough.  Jan.  22. 

Assumpsit  against  the  defendant  as  the  maker  of  a  A  party  who 
promissory  note.     Plca^  that  the  defendant  did  not  make  duce  in  evU 
the  note. — No  notice  had  been  given,  pursuant  to  the  rule  ^fJJj*i\J  ^^^' 
of  Hilary  Term,  4  Will.  4,  s.  20,  to  admit  the  signature ;  *"«!» "  bound 

in  every  eafe» 

the  reason  for  which  omission  was,  that  the  defendant's  in  order  to  en- 
attorney  having  been  applied  to  to  admit  it,  he  refused  ^^^  co«to*of 
to  do  so,  saying  that  the  bill  was  a  forgery.     The  cause  Pfo^»"K  ^\  *<> 

'JO  ^  ts     J  ^     ^  gi^e  n  notice  to 

having  been  tried,  and  a  verdict  found  for  the  plaintiff,  the  admit,  under 
Master,  on  taxation,  refused  to  allow  the  costs  of  proving  4  Will.  4,  to  ' 

4.1. «  «:»»»4>,<.«^  aflford  the  other 

the  Signature.  party  an  oppor- 

tunity  of  ad- 
mitting it,  not- 

S.  Temple  now  moved  to  review  the  taxation.  —  The  withstanding 
rule  was  never  intended   to  apply  to  cases  where  the  i,  put  in  issue 
validity  of  the  document  was  put  in  issue  on  the  record,  °"  ^''^  jjj**f " 
and  where  there  had  been  a  positive  refusal  by  the  de-  though,  on  ap- 

.  *  111       plication  to  the 

fendant  to  admit  the  signature  on  the  ground  that  the  attorney  on  the 
instrument  was  a  forgery.     Under  the  stat.  22  &  23  Car.  had*reftis*e'd  t*o 
2,  c.  136,  a  judge's  certificate  to  entitle  the  plaintiflF  to  ^fj^f^^J^^^^fh^ 
costs  was  held  unnecessary  where  a  battery  was  admitted  ground  that  the 

.  document  was 

on  the  record.  a  forgery. 

Alderson,  B. — ^The  rule  is  imperative,  and  applies  to 
all  cases,  whether  the  document  proposed  to  be  given  in 
evidence  is  put  in  issue  on  the  record  or  not.  In  either 
case  the  plaintiff  is  obliged  to  give  the  defendant  notice, 
in  order  to  give  him  an  opportunity  of  admitting  it.  It 
is  every  day's  practice.  If  we  were  once  to  accede  to 
applications  of  this  nature,  it  would  be  urged  as  an  excuse 
in  every  case  for  non-compliance  with  the  rule  by  the 
attorney  of  the  opposite  party,  that  the  application  to  admit 
would  not  be  complied  with. 
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Exeh.  of  Pleas,  Lord  Abinger^  C.  B.,  and  Gurney,  B.,  concurred. 
1842. 

^T^^^"^^  Rule  refused  (a) . 

V. 

Barouou.  (a)  SeeRutter  v.  Chapman,  8  M.  &  W.  388. 


Jan.  27.  Doe  d.  Walker  v.  Roe. 

It  18  not  too  JLN  this  case  Hayes  moved  for  judgment  against  the  casual 
forVudgrnent  cjector.  It  appeared  that  the  venue  was  laid  in  Middle- 
against  the  ca-   gg^   ^^^  h^q  noticc  was  to  appear  in  last  term. — ^The 

sua!  ejector,  in  . 

the  term  foU  officers  of  the  Court  object  that  the  motion  in  the  present 

which  the  ten-  term  is  too  latc^  and  have  refused  to  draw  up  the  rule, 

noticetoappear  ^P^^  ^^^^  point  the  decisions  are  at  variance.     In  Doe  d. 

whether  the  Greaves  V.  Roe  (a),  Coleridge,  J.,  held  that  the  practice  of 

caiuebeatown  .        .  ^  ''  .  .  . 

or  country        allowing  judgment  to  be  signed  against  the  casual  ejector 

in  the  foliovmig  term,  where  the  term  in  which  the  ap- 
pearance is  required  has  elapsed  before  service  has  been 
effected,  applies  only  to  coimtry  causes  :  whilst  in  Doe  d. 
Wilson  V.  Roe  (J),  the  Court  of  Common  Pleas,  under 
similar  circiimstances,  granted  a  rule  nisi,  to  be  served  on 
the  tenant.  This  latter  case  was  a  decision  of  the  full 
Court,  the  former  being  that  of  a  single  judge  only.  In 
Doe  d.  Greaves  v.  Roe,  the  cases  of  Doe  v.  Roe  [c)  and  Doe 
V.  Roe  (d)  were  cited,  in  which  the  rule  laid  down  by  the 
Court  was,  that  if  only  one  term  was  allowed  to  elapse 
after  the  service  the  Court  would  grant  the  rule ;  but  it 
does  not  appear  firom  the  report  whether  those  were  town 
or  country  causes. 

Parke,  B. — There  is  certainly  a  discrepancy  between 
the  practice  of  the  Common  Pleas  and  the  Queen^s  Bench 
on  this  point ;  but  there  does  not  appear  to  be  any  satisfac- 

(a)  4  Dowl.  P.  C.  88.  (r )  1  Dowl.  P.  C.  495. 

(6)  4  Dowl.  P.  C.  124.  {d)  2  Dowl.  P.  C.  196. 


HILARY   T£RM^   5  VICT.  427 

tory  reason  why  parties^  in  cases  of  this  nature^  should  be  Exch,  of  pieas, 
put  to  the  trouble  of  bringing  a  fresh  ejectment ;  in  addi-  ^ 

tion  to  which,  the  case  in  the  Common  Fleas  was  a  decision         ^o* 

d, 

of  the  fiill  Court.    You  may  therefore  take  your  rule  to      Walker 
shew  cause^  to  be  served  on  the  tenant  in  possession.  rqe. 

Alderson,  B. — In  addition  to  what  has  been  said,  we 
must  remember  that  the  present  mode  of  proceeding  is 
the  cheapest,  and  we  ought  therefore  to  abide  by  it. 

Rule  accordingly. 


Morgan  v.  Smith.  •/«».  27. 

X  HIS  cause  was  referred  to  arbitration  by  order  of  Nisi  By  the  terms 
Prius,  "  the  costs  of  the  cause  to  abide  the  event,  and  reference  at 
the  costs  of  the  reference  and  award  to  be  in  the  discretion  ^}  ^^^*  *^* 

costs  01  tne 

of  the  arbitrator,  who  shall  ascertain  the  same.''     The  arbi-  cause  were  to 

abide  the  event, 

trator  by  his  award  directed  that  the  costs  of  the  reference  •*  the  costs  of 
and  award  should  be  paid  by  the  defendant ;  but  he  omitted  anVawYr*d  to 
to  ascertain  the  amount  of  the  costs,  and  they  were  subse-  ^  *"  the  arbi- 

'  ''  trator,  teho 

quently  taxed  by  the  Master.  ^haU  (ucertam 

Held,  that  the 

E.  V.  fmiiams  had  obtained  a  rule  to  shew  cause  why  ^ouT^'^r. 
the  award  should  not  be  set  aside  on  the  above  ground,  ^«  f "<*  ?«- 

termine  the 

contending  that  the  arbitrator  alone  had  authority  to  de-  costs  of  the  re- 
tennine  the  amount  of  those  costs.  award. 

W.  M.  James  shewed  cause. — ^The  terms  of  the  sub- 
mission were  not  intended  to  oust  the  Court  of  its  jurisdic- 
tion to  tax  the  costs  by  its  proper  officer.  This  being  an 
order  of  Nisi  Prius  made  a  nde  of  Court,  the  costs  must 
be  ascertained  by  the  Master.  In  Fox  v.  Smith  (a),  which 
was  debt  on  an  administration  bond,  the  defendant  pleaded 


(a)  2  Wib.  267. 
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Exeh.  of  Pleat,  no  award,  and  the  plaintiff  replied  setting  out  the  award, 

by  which  it  was  ordered  that  the  defendant  should  pay 
the  plaintiff  a  certain  sum,  "  and  all  such  costs,  charges^ 
and  expenses,  as  the  plaintiff  had  been  put  to  in  a  certain 
cause  depending  between  the  parties/^  it  was  objected  on  the 
part  of  the  defendant,  that  no  certain  costs,  charges,  and 
expenses,  were  set  down  and  avenged :  but  the  Chief  Jus- 
tice said,  ''  A  benign  construction  of  awards  hath  taken 
place  in  modem  times,  though  formerly  courts  of  justice 
looked  nicely  and  critically  into  them ;  we  will  intend  that 
by  costs,  charges,  and  expenses,  are  meant  such  costs,  &c., 
as  Courts  will  take  notice  of  by  their  officer ;  it  might  be 
said  that  all  costs  between  the  attorney  and  client  are 
meant  thereby,  but  we  will  take  the  words  of  the  arbitra- 
tors to  mean  the  same  as  if  they  had  been  the  words  of  the 
Court/'  In  Bealev.  Beak  (a),  an  award  to  pay  the  charges  in 
a  certain  suit  was  held  good,  "  for  they  are  certain  enough 
when  the  attorney  hath  made  a  bill  of  charges/'  In  Han» 
son  V.  Liversedffe  (J),  the  award  was  that  *'  the  defendant 
should  pay  to  the  plaintiff  twelve  guineas,  and  all  such 
monies  as  he  had  expended  circa  prosecutionem  placiti 
praedicti ;  it  was  objected  that  it  was  not  sufficient  to  award 
payment  of  the  charges  in  such  a  suit,  it  being  altogether 
uncertain  what  the  sum  would  be;  but  the  Court  held 
that  the  award  was  good ;  "  for  it  may  be  easily  reduced 
to  a  certainty  when  it  is  made  appear  what  was  laid  out 
in  that  suit/'  The  same  language  was  used  in  a  recent 
case.  Car  gey  v.  Aitcheson  (c),  where  Bay  ley,  J.,  says,  "  The 
sum  to  be  paid  might  be  ascertained  either  by  fixing  it  in 
the  award,  or  referring  it  to  an  officer,  whose  duty  it  is  to 
say  what  shall  be  the  whole  sum  paid  for  costs/'  These 
authorities  shew  that  the  arbitrator  does  ascertain  the 
costs,  when  he  leaves  their  amount  to  be  determined  by 
the  officer  of  the  Court.     lAlderson,  B. — The  Master  is 

(a)  Cro.  Car.  383.  (b)  2  Ventr.  242.  (r)  2  B.  &  Cr.  174. 
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to  ascertain  tlie  costs  of  the  cause^  but  the  arbitrator  is  to  Exch.  of  pieas, 

ascertain  the  costs   of  the   reference.     Parke,  B. — ^The 

parties  might  have  thought  that  the  arbitrator  would  form 

a  better  judgment  of  their  amount  than  the  Master.]     It 

is  conceded,  that  if  the  arbitrator  direct  a  party  to  pay 

only  a  portion  of  the  costs,  he  should  name  the  amount ; 

but  where  he  directs  a  party  to  pay  the  whole,  it  is  enough 

to  order  costs  to  be  paid,  which  will  afterwards  be  taxed  by 

the  Master.     At  all  events,  the  award  is  not  bad  in  toto, 

but  only  as  to  so  much  as  respects  the  costs. 

E.  V.  Williams,  in  support  of  the  rule,  was  stopped  by 
the  Court. 

Lord  Abinger,  C.  B. — It  is  perfectly  clear,  in  my  opi- 
nion, that  by  the  terms  of  this  submission  the  arbitrator 
is  to  ascertain  the  costs.  When  the  words  of  a  docu- 
ment are  clear,  it  is  of  no  avail  to  argue  that  the  party 
meant  the  arbitrator  to  do  what  he  has  done,  and  to 
quote  authorities.  Words  must  be  construed  according  to 
their  plain  grammatical  meaning.  I  am  of  opinion  that 
these  costs  ought  to  have  been  ascertained  by  the  arbi- 
trator; but  if  the  party  is  willing  to  waive  them,  I  think 
we  ought  not  to  disturb  the  remainder  of  the  award.  The 
award  will  then  be  set  aside  so  far  as  regards  the  costs 
of  the  reference,  but  will  stand  as  to  the  rest. 

Parke,  B.,  and  Alderson,  B.,  concurred. 

James  consented  to  waive  the  costs,  and  a  rule  was 
granted  to  reduce  the  judgment  by  the  amount  of  the 
costs  of  the  reference. 
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Exeh.  qfPleoMf 
1842. 

ArDEN  V.  PULLEN. 


Where  the  de-  X  HE  declaration  in  this  cause^  as  originally  framed,  con- 
pMseuioiTof  tained  a  count  in  debt  on  a  demise  for  three  years,  and  also 
rdcn^e  for^**^  *  count  for  use  and  occupation.  The  tenancy  commenced  at 
threeyearifrom  Christmas  1839,  wheu  the  defendant  took  possession  imder 

Christmas  .        4.       i 

1839,  and  con-  an  agreement  to  take  the  premises  for  three  years,  at  a  rent 
py  AenTundr'  Payable  quarterly.  The  defendant  continued  to  occupy 
j^i  ^^841^  ^^^  premises  until  the  27th  of  July,  1841,  when,  the  pre- 
when  he  quit-  miscs  being  out  of  repair,  he  sent  the  keys  to  the  plaintiff, 
ingpaid  rent  to  and  quitted  the  premises.  The  rent  was  paid  up  to  Mid- 
pre^o^"— "^"^  summer  1841,  and  this  action  was  brought  to  recover  the 
Held,  in  an  ac-  rent  which  the  plaintiff  contended  subsequently  became 

tion  brought  to  ,  "^  ^  ^ 

recover  the  rent  due  according  to  the  agreement.  It  appeared  by  the  par- 
quentlyaccrued  ticulars  of  demand,  that  under  the  count  for  use  and  occu- 
^ialnUff wasnot  P*^^^^  *^®  plaintiff  sought  to  recover  the  rent  in  respeet 
entitled  to  have  of  the  Same  premises  as  in  the  count  in  debt  on  a  de- 

a  count  on  the 

demise  and  misc.  Au  application  had  been  made  to  Gumey,  B.,  at 
use'anroccu.*''^  chambers,  to  strike  out  one  of  the  counts,  the  allowance  of 
pation,  but  that  both  being  in  contravention  of  the  Rule  of  Hil.  T.  4  Will.  4, 

he  must  make  ^  ^ 

his  election.       which  provides  that  '^  counts  upon  a  demise,  and  for  use 

and  occupation  of  the  same  land,  for  the  same  time,  are 
not  to  be  allowed.^'  The  learned  Judge  having  made 
an  order  accordingly.  Ogle,  on  a  former  day,  obtained  a 
rule  to  shew  cause  why  that  order  should  not  be  rescinded. 

Butt  shewed  cause. — The  occupation  under  the  demise 
having  once  commenced,  the  whole  rent  might  be  re- 
covered under  the  count  for  use  and  occupation,  and  the 
other  count  ought  not  to  be  allowed,  being  in  contraven- 
tion of  the  rule. 

Ogle,  contra. — The  count  for  use  and  occupation  was 
necessary  to  recover  compensation  for  the  occupation  of 
the  premises  from  Midsummer  to  the  27th  of  July,  1841j 
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when  the  defendant  quitted,  and  the  other  count  to  recover  ^c*-  ofPUat, 

.  1842. 

what  subsequently  accrued  due  under  the  demise. 

Parke^  B. — ^As  the  defendant  entered  into  possession 
under  the  demise,  the  plaintiff  can  recover  all  under  the 
count  for  use  and  occupation.  The  sole  question  is,  whe- 
ther this  is  not  debt  on  a  demise,  and  use  and  occupation 
for  the  same  time.  It  appears  to  me  that  it  clearly  is,  only 
one  is  a  little  more  than  the  other,  and  that  it  falls  within 
the  terms  of  the  rule.  K  you  think  you  are  likely  to  be 
turned  round  on  the  lease,  then  you  can  take  the  count 
for  use  and  occupation,  which  will  include  all :  but  you 
make  your  election. 

The  rest  of  the  Court  concurred. 

Rule  discharged. 


HandcOCR  v.  FoULKES.  Jan,  29. 

L/ASE  for  an  illegal  distress. — The  defendant  paid  £20  Where  a  de- 
into  Court  under  a  judge^s  order,  pursuant  to  3  &  4  Will.  4,  money  into 
C.42,  s.21,  and  the  17th  rule  of  T.T.  1  Vict.,  which  latter  ^^Zl'tlnii 

'  '  '  action  tor  an  ii« 

provides,  that  in  the  event  of  an  issue  on  the  plea  of  *«»«*  distress, 

and  the  plain- 
payment  of  money  into  Court  being  found  for  the  defend-  tiff  replies  da- 

ant,  "  the  defendant  shall  be  entitled  to  judgment  and  his  IJJhfch  iwue'the 
costs  of  suit.''  The  plaintiff  replied  damages  ultra,  and  J^^ds'*he\rnot 
issue  was  joined  thereon,  which  issue  was  found  for  the  entitled  to  dou- 

-  .  iiTi.T  1       ble  costs  under 

defendant.     The  Master  having  taxed  the  defendant  the  stat  ii  Geo.  2, 
ordinary  costs  only,  R.  V.  Richards  obtained  a  rule  calling  ^'  ^*  '* 
upon  the  plaintiff  to  shew  cause  why  the  Master  should  not 
review  his  taxation,  and  allow  the  defendant  double  costs 
under  11  Geo.  2,  c.  19,  s.  21. 

Humfrey  shewed  cause. — ^The  stat.  11  Geo.  2,  c.  19,  is 
not  applicable  to  the  present  case.    The  20th  sect,  enacts, 

VOL.  IX.  6  tt  M.  w. 
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Exch.  of  PUat,  "  that  no  tenant  or  lessee  shall  recover  in  any  action  for 
^  any  such  unlawful  act  or  irregularity  as  aforesaid,  if  tender 
Handcock  of  amends  hath  been  made  by  the  party  or  parties  dis- 
FouLKBs.  training,  his,  her,  or  their  agent  or  agents,  before  such 
action  brought/^  This  case  is  not  within  that  section, 
as  there  is  no  tender  before,  but  the  money  is  paid  into 
Court  after,  action  brought.  Then  the  21st  sect,  enacts, 
'^  that  in  all  actions  of  trespass  or  upon  the  case,  to  be 
brought  against  any  person  entitled  to  rents  or  services  of 
any  kind,  his  bailiff  or  receiver,  or  other  person,  relating  to 
any  entry,  by  virtue  of  this  act  or  otherwise,  upon  the 
premises  chargeable  with  such  rents  or  services,  or  to  any 
distress  or  seizure,  sale  or  disposal  of  any  goods  or  chattels 
thereupon,  it  shall  be  lawful  for  the  defendant  in  such  ac- 
tions to  plead  the  general  issue,  and  give  the  special  matter 
in  evidence,  any  law  or  usage  to  the  contrary  notwith- 
standing: and  in  case  the  plaintiff  in  such  action  shall 
become  nonsuit,  discontinue  his  action,  or  have  judgment 
against  him,  the  defendant  shall  recover  double  costs/' 
That  applies  to  cases  where  the  plaintiff  had  no  good  cause 
of  action  at  the  time  of  the  action  being  brought ;  but 
here  the.  defendant,  by  pajring  money  into  Court,  admits 
that  the  plaintiff  had  a  good  cause  of  action.  It  is  clear 
the  statute  was  only  intended  to  apply  to  cases  where  the 
defendant  has  judgment  upon  the  whole  cause  of  action; 
but  here  he  has  only  judgment  on  the  issue  that  the  plain- 
tiff has  not  sustained  damage  to  a  greater  extent  than  the 
sum  paid  into  Court. 

R.  V.  Richards,  in  support  of  the  rule. — Under  the  old 
law,  before  the  new  rules,  a  defendant,  by  paying  money 
into  Court,  when  tendered  before  action,  admitted  a  cause  of 
action,  as  much  as  he  does  now  since  the  new  niles.  After 
the  money  is  paid  into  court,  the  action  goes  on  for  the 
excess,  and  is  nothing  less  than  a  new  cause  of  action ;  and 
the  defendant,  obtaining  judgment,  is  entitled  to  double 
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costs.     Suppose  the  plaintiff  fails  for  want  of  proving  the  E*ch,  of 
introductory  averments  in  the  declaration,  the  defendant     ^ 
would  be  entitled  to  judgment,  and  to  his  double  costs.     Hakdcc 
The  payment  of  money  into  Court  cannot  affect  his  right      Foulk; 
to  them.     In  all  cases  where  the  defendant  obtains  judg* 
ment^  he  is  entitled  to  double  costs  under  the  statute. 

Lord  Abingeb,  C.  B. — In  order  to  have  the  benefit  of 
the  11  Geo.  2,  c.  19,  it  appears  to  me  that  the  defendant 
ought  to  shew  that  he  tendered  sufficient  amends  before 
action  brought,  or  that  the  plaintiff  had  no  cause  of  action, 
which  has  not  been  done  in  the  present  case. 

Parke,  B. — The  sole  question  is,  whether  the  rule  of 
Court,  which  says,  that  in  the  event  of  the  issue  being 
found  for  the  defendant,  he  shall  be  entitled  to  judgment 
and  his  costs  of  suit,  means,  that  the  defendant  shall  have 
judgment  for  costs  under  the  statute,  or  whether  it  means 
simply,  that  as  the  payment  into  Court  is  a  proceeding 
in  the  suit,  the  defendant  is  to  have  only  his  ordinary 
costs.  My  impression  is,  that  it  means  the  ordinary  costs 
of  suit. 

Alderson,  B. — Under  the  law  as  it  stood  after  the 
passing  of  the  11  Geo.  2,  c.  19,  the  defendant  in  this  case 
would  not  have  been  entitled  to  double  costs,  but  on  the 
contrary,  would  have  had  to  pay  the  plaintiff  ^s  costs. 
Then  the  3  &  4  Will.  4  is  passed,  and  a  rule  is  made  in 
pursuance  of  it,  which  says,  that  if  the  plaintiff  go  on  after 
money  is  paid  into  Court,  to  recover  further  damages,  and 
fails,  he  shall  pay  the  defendant's  costs;  that  means, 
ordinary  costs  of  suit. 

Rule  discharged. 


G  o  2 
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E*eh,  of  Pleas, 
1842. 

^T^^^TT^  Newton  r.  Scott. 

Jan,  26. 

A  landlord  dis-  XVEPLEYIN. — The  defendant  made  cognizance  as  bailiff 
Sdstf  A.  on  of  T.  Berry,  and  justified  the  taking  for  a  quarter's  rent 
^remiserfor  ^^®  {totd.  ouc  J.  Warren  as  tenant  to  Berry  of  the  dwelling- 
rent;  ihe  ten-  housc  in  which,  &c.  Plea  in  bar,  setting  forth  that  Warren 
became  bank-    had  bccome  bankrupt,  and  obtained  his  certificate ;  and 

tained*hi8  cer-  ^^^S^^^^i  ^^^^  ^^®  Said  arrears  of  rent  became  due  to  the 
tificaie:— i/eW,  g^id  T.  Berry  before  Warren  became  a  bankrupt.     Re- 

that  the  certiB-        ^  "^  ^ 

cate  did  not  plication,  that  the  defendant  took  the  said  goods  before 
lease  of  the  '  ^he  said  certificate  in  the  said  plea  mentioned  was  signed 
Kiatlhr*   and  allowed,  to  wit,  on  &c. 

landlord  had  a  Special  demurrer,  assigning  the  following  amongst 
▼In  at  the  suit  Other  causcs : — That  the  said  rent  was  due  before  the 
foraVe^turnof  bankruptcy,  and  was  a  debt  provable  under  the  fiat,  and 
the  goods.  Qjjg  from  which  Warren  was  absolutely  discharged  by  hia 

certificate:  that  neither  the  said  T.  Berry,  nor  the  de- 
fendant as  his  bailiff,  ought  to  have  judgment  to  recover 
the  said  arrears  of  rent ;  the  effect  of  the  return  of  the 
goods,  and  of  the  judgment,  being  to  compel  Warren  to 
pay  a  debt  from  which  he  had  been  discharged,  and  which 
he  had  been  deprived  of  the  means  of  paying,  by  the  ap- 
pointment of  assignees  under  the  fiat,  and  the  vesting  of 
his  estate  and  effects  in  them. — Joinder  in  demurrer. 

The  following  point  was  stated  for  argument  on  the  part 
of  the  defendant : — ^That  it  was  no  plea,  in  an  action  of 
replevin,  that  the  tenant,  having  become  a  bankrupt,  had^ 
since  the  distress,  obtained  a  certificate  of  conformity 
under  the  Bankrupt  Acts;  and  that  the  rent  accrued 
due  before  the  bankruptcy,  and  the  legal  lien  upon  the 
goods  imder  the  distress  was  not  discharged  by  such  cer- 
tificate. 

R.  F.  Richards,  in  support  of  the  demurrer. — The  ques- 
tion in  this  case  is,  whether  the  discharge  of  Warren,  the 
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tenant^  under  his  bankruptcy,  does  not  also  operate  to  dis-  Exch,  of  pi 
charge  the  liability  of  the  plaintiff,  whose  goods  have  been 
distrained  on  Warren^s  premises  for  arrears  of  rent  which 
became  due  before  the  bankruptcy.     The  effect  of  the 
bankruptcy  was,  that  the  rent  was  no  longer  due  from 
Warren,  and  therefore  the  landlord  could  not  distrain  for 
it.     {Parke,  B. — The  rent  was  due  until  the  certificate, 
which  was  not  until  after  the  distress.]     It  is  the  bank- 
rupicy  which  constitutes  the  discharge ;  the  certificate  is 
no  more  than  the  evidence  of  conformity  under  the  bank* 
mptcy,  and  when  obtained,  is  evidence  by  relation  to  the 
bankruptcy.     {Parke,  B. — But  in  the  mean  time  the  dis- 
tress was  lawful.     The  landlord  distrains,  having  at  the 
time  a  clear  right  to  do  so ;  then  the  plaintiff  wrongfully 
replevies  the  goods :  could  he  thereby  prevent  the  landlord 
from  proceeding  to  a  sale  of  the  goods  so  distrained?] 
The  defendant  might  perhaps  hzsQ  justified  the  taking,  but 
he  could  not  avow  for  a  return  of  the  goods.     The  remedy 
by  distress  is  only  a  process  whereby  the  lord  compels  the 
performance  of  personal  services  or  the  payment  of  rent ; 
and  the  only  effect  of  a  replevin,  and  of  a  judgment  pro 
retomo  habendo,  is  that  the  lord  holds  the  goods  irreple* 
viable,  until  the  tenant  performs  the  service  or  renders 
the  rent :  and  here  the  tenant  was  discharged  of  the  rent 
by  the  bankruptcy.     \Parke,  B. — The  tenant  is  personally 
discharged  by  the  certificate,  but  the  debt  is  not  released 
thereby :  and  all  collateral  securities  remain  in  force  not- 
withstanding the  bankruptcy.]      That  which  exonerates 
the  tenant  from  payment  of  the  rent  must  exonerate  him 
also  from  that  which  is  merely  a  process  for  obtaining  it. 
At  common  law,  the  lord  has  no  power  to  use  or  sell  goods 
distrained  for  rent,  and  if  he  does  so  he  is  a  trespasser  ab 
initio.     They  are  in  no  way  convertible  into  the  amount  of 
rent.     The  proper  course  in  such  a  case  is  to  justify,  and 
shew  that  the  distress  was  lawful  at  the  time,  although  by 
matter  subsequent  the  defendant  is  prevented  from  having 
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^ch,  of  PUas,  a  return :  Camplin  v.  Baker  (a).  [Parke,  B. — Your  argu- 
ment would  have  great  weight  if  the  certificate  were  a  re- 
lease of  the  debt;  but  it  is  not.  The  certificate  does  not 
extinguish  the  landlord's  remedies  against  collateral  par- 
ties.] It  is  not  necessary  to  shew  that  it  operates  as  a 
release  of  the  debt ;  if  the  principal  be  discharged  from 
the  debt^  the  landlord  surely  cannot  indirectly  make  a 
third  party  liable  for  it.  An  avowry  is  in  effect  a  declare^ 
tion  in  debt  for  the  rent ;  and  here  it  is  clear  debt  would 
not  lie  for  the  rent.  The  distress  does  not  amount  to  a 
security — ^there  is  no  lien ;  it  is  merely  a  process  for  com- 
pelling payment  of  the  rent  by  the  tenant.  Then,  when 
his  person  and  property  have  been  discharged  by  the  cer- 
tificate, can  the  landlord  take  the  goods  of  a  third  party, 
to  hold  them  till  payment  of  that  debt  which  the  law  has 
said  he  is  not  bound  to  pay  ? — He  cited  Brady II  v.  BaU{b). 
[Parke,  B. — Nothing  turned  upon  the  effect  of  the  certi- 
ficate in  that  case  :  it  merely  decides  that  the  landlord  has 
no  lien  on  the  goods  distrained ;  and  he  could  not  have  a 
return,  because  the  assignees  of  the  tenant  had  sold  the 
goods;  but  he  would  not  lose  his  rent,  because  he  would 
have  a  right  to  proceed  against  the  sureties  on  the  replevin 
bond.] 

Martin,  contra,  was  stopped  by  the  Court. 

Lord  Abinoer,  C.  B. — This  case  turns  altogether  on  the 
question,  whether  the  certificate  obtained  by  a  bankrupt 
tenant  amounts  to  a  release  of  the  rent.  If  it  had  that  effect, 
there  would  be  great  weight  in  Mr.  Richards's  argument^ 
that  the  landlord,  the  certificate  having  released  the  rent, 
has  lost  his  collateral  remedy  against  the  goods.  But  a  cer- 
tificate does  not  amount  to  a  release,  although  in  certain 
cases  it  may  prevent  the  creditor  from  proceeding  against 

(a)  Lutw.  1139.  (6)  1  Bro.  Ch.  C.  427. 


Alderson^  B.^  concurred. 
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the  goods  of  the  bankrupt.  Here  the  landlord  was  entitled  ^^  «/  ^'^w* 
to  his  distress,  and  the  goods  were  wrongfully  replevied  : 
the  question  is,  whether  he  is  entitled  to  have  a  return. 
The  general  rule  is,  that  where  the  distress  is  lawful,  and 
the  landlord  is  entitled  to  a  return,  an  avowry  may  be 
made ;  and  that  is  the  case  here,  for  the  landlord  is  entitled 
to  have  the  goods  returned,  the  rent  not  being  released. 
It  is  not  like  the  case  of  Brady II  v.  Ball :  there  the  land- 
lord could  not  have  a  return,  because  the  property  in  the 
goods  had  passed  to  the  assignees,  and  he  had  no  lien  upon 
them. 

Parke,  B. — I  entirely  agree.  The  sole  question  is, 
whether  the  certificate  amounts  to  a  release  of  the  debt. 
If  it  had  that  effect,  the  plea,  although  no  answer  to  a 
justification  of  the  distress,  would  be  a  good  answer  to  an 
avowry  for  a  return.  But  the  only  effect  of  the  certificate 
is  to  discharge  the  person  and  goods  of  the  bankrupt ;  it 
is  no  release  of  collateral  remedies.  Let  us  then  consider 
what  is  the  nature  of  the  landlord's  remedy  by  distress. 
It  gives  him  no  lien,  because  the  goods  are  in  the  custody 
of  the  law;  therefore  the  case  of  Bradyll  v.  Ball  was 
rightly  decided ;  but  he  has  a  right  to  enforce  the  payment 
of  the  rent  through  the  medium  of  the  goods  distrained ; 
and,  as  the  rent  is  not  released  by  the  certificate,  he  still 
retains  the  right  to  work  out  the  payment  of  it  by  means 
of  those  goods.  The  plea  in  bar  is  therefore  bad,  and  our 
judgment  must  be  for  the  defendant. 


Judgment  for  the  defendant. 
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Exch,  of  Pleast 
1842. 

\    '„^  "  Christy  v.  Tancred  &  Thompson. 

Jan,  26. 

Where  pre-  X  HIS  was  an  actiOD  of  assumpsit^  commenced  on  the 
for  a  certain  2l8t  of  December^  1840^  to  recover  the  sum  of  4982. 13^.  3</. 
B.™and  A.*°  ^^^  declaration  contained  an  indebitatus  count  for  use 
holds  over  after  i^^d  occupation,  a  count  foT  mouey  paid  by  the  plaintiff 
of  the  term,  for  the  use  of  the  defendants,  and  for  money  found  to  be 
tent,  both  are  duc  ou  account  stated.  The  defendants  severally  pleaded 
tlon  for'^usc  a*nd  ^^^  assumpsit,  upon  which  issue  was  joined.  The  cause 
occupation,  for  came  OH  to  be  tried  before  Lord  Abinger,  C.  B.,  at  the 

so  long  as  A.  , 

continues  ac-  sittings  for  Loudou  after  Hilary  Term,  1841,  when  a 
py*  but  nr^"'  verdict  was  found  for  the  plaintiff,  damages  498/.  13*.  3rf., 
'^Q*'  whe-  ®^^j^^^  ^^  ^^®  opinion  of  the  Court  upon  the  following 
iher  both  are  so  casc,  with  liberty  for  either  party  to  turn  it  into  a  special 

liable  where  A. 

holds  over  with-   Verdict. 

tent.    *  ^°'  ^7  articles  of  agreement,  bearing  date  the  12th  July, 

A  judgment    ^  J)    1838,   and  purporting  to  be  made  between   the 

obuined  by  A.  ^  '  ^     ^  ° 

in  an  action  of  plaintiff  of  the  oue  part,  and  Sir  James  Douglas  Hamilton 

pation,  against  Hay,  Bart.,  Sir  John  Ross,  Knt.,  Alexander  Finlay,  Au- 

^o  evw^ce'to  S^^tus  Warrcu  Payne,  the  above-named  defendants  Charles 

charge  B.  in  a  Tancrcd  and   Charles   Thompson,   and  Thomas   Tisdall, 

subsequent  ac- 
tion brought  by  Caldcr  Campbell,  Cay  Lewis,  and  Christian  Hesse,  of  the 

aione*for\he^  Other  part,  which  said  articles  of  agreement  were  signed 
use  and  occu-  ]yy  |Qj  ^jjg  parties  thereto  except  the  said  Augustus  Warren 
same  premises  Pavnc  and  Thomas  Tisdall,  who  did  not  sign  the  same, 
quent  period,     the  plaintiff  agreed  to  let  unto  the  said  Sir  J.  D.  H.  Hay, 

Sir  J.  Ross,  A.  Finlay,  A.  W.  Payne,  the  defendants 
Charles  Tancred  and  Charles  Thompson,  and  T.  Tisdall^ 
C.  Campbell,  C.  Lewis,  and  C.  Hesse,  and  the  said  parties 
agreed  to  take  from  the  plaintiff,  the  premises  in  question^ 
for  the  term  of  one  year,  to  be  computed  from  the  24th 
June  then  last,  at  the  rent  of  j6420;  such  rent  to  be 
payable  quarterly,  on  the  29th  September,  the  25th  of 
December,  the  25  th  of  March,  and  the  24  th  of  June,  then 
next  ensuing,  the  first  of  such  payments  to  be  made  on  the 
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29th  of  September  then  next  ensuing.    At  the  time  of  the  ExeK  of  PUm, 
making  of  the  above  agreement^  the  defendants^  and  all  ^ 

the  other  parties  to  the  agreement,  except  the  plaintiff,       Christt 

Vm 

were  provisional  directors  of  a  joint-stock  banking  com-  Tancred. 
pany  called  "  The  London  and  Dublin  Trades  Banking 
Company/^  It  appeared  in  evidence  that  the  defendant 
Tancred,  on  the  17th  of  April,  1838,  applied  for  and  ob- 
tained from  the  secretary  of  the  company  a  certificate  in 
the  following  form  : — 

"  London  and  Dublin  Trades  Bank. 

"  London,  April  \7th,  1838. 
''  This  is  to  certify,  that  Charles  Tancred,  Esq.,  will  be 
entitled  to  five  shares  of  £10  each  in  the  London  and 
Dublin  Trades  Bank,  (upon  which  £1  per  share  has  been 
paid),  on  his  signing  the  deed  of  settlement,  and  conform- 
ing to  the  regulations  of  the  company. 

''  J.  T.  Scott,  ^ 

"  Thomas  Tisdall,  jProvisional  Directors. 

"  Frederick  Edgell,  Secretary.^' 

The  defendant  Tancred  paid  £5  deposit  on  obtaining  the 
said  certificate.  The  defendant  Thompson  also,  in  like 
manner,  applied  for  and  obtained  a  similar  certificate,  and 
paid  a  deposit  thereon.  But  neither  of  the  defendants 
ever  signed  the  deed  of  settlement,  nor  was  the  same 
signed  by  any  one. 

Shortly  after  the  date  of  the  above  agreement,  viz.  on 
the  19th  of  July,  1838,  the  defendants  and  the  said  Sir 
J.  D.  H.  Hay,  Sir  J.  B/Oss,  A.  Finlay,  C.  Campbell,  C. 
Lewis,  and  C.  Hesse,  were  let  into  possession  of  the  said 
premises  by  the  plaintiff  under  the  above  agreement,  and 
occupied  the  same  for  the  purposes  of  the  said  banking 
company. 

The  defendant  Tancred  ceased  to  be  a  director  in  Janu- 
ary, A.  D.  1839.  After  the  defendant  Tancred  retired, 
some  new  directors  were  appointed. 
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Sxeh.  of  PUas,  The  premises  were  not  delivered  up  to  the  plaintiflf  on 
'  the  24th  of  June^  1839,  but  continued  to  be  occupied  up 
to  the  7th  of  November,  1839,  by  the  said  banking  com- 
pany, of  which  the  defendant  Charles  Thompson  conti- 
nued up  to  that  time  a  director.  The  rent  was  paid  under 
the  above  agreement  up  to  the  25th  March,  1839. 

The  plaintiff,  on  the  21  st  November,  1839,  commenced 
an  action  of  assumpsit  against  the  above-named  defend- 
ants, and  A.  Finlay,  C.  Campbell,  C.  Lewis,  C.  Hesse,  and 
Sir  J.  D.  H.  Hay.  The  plaintiff's  particulars  stated,  that 
the  action  was  brought  to  recover  the  sum  of  j£210,  due 
for  half-a-year*s  rent,  from  the  25th  March,  1839,  to  the 
29th  of  September  in  the  same  year,  of  certain  premises 
occupied  by  the  defendants,  and  5/.  lis.  4d.  for  insurance 
premiums.  The  plaintiff  recovered  a  general  verdict,  and 
judgment  was  entered  up  thereon  for  j£llO,  in  addition  to 
the  sum  of  110/.  lis,  4d,y  paid  into  Court  by  the  defendant 
Tancred.  The  judgment  in  such  action  was  to  be  re- 
ferred to,  if  necessary,  and  to  be  considered  part  of  the 
case,  subject  to  any  objection  as  to  its  admissibility  in 
evidence. 

Public  notice  was  given,  on  the  7th  of  November,  A.D. 
1839,  that  the  said  banking  company  had  stopped  payment. 
On  the  7th  of  December,  1839,  Frederick  Edgell,  who  had 
been  secretary  to  the  banking  company,  tendered  to  the 
plaintiff,  unconditionally,  the  key  of  the  premises  iu  ques^ 
tion.  The  plaintiff  referred  the  said  F.  Edgell  to  Mr. 
Murray,  his  solicitor,  and  the  attorney  in  the  previous  ac- 
tion. Mr.  Edgell  subsequently,  on  the  9th  of  December, 
wrote  to  Mr.  Murray,  who,  upon  the  representation  of  the 
said  F.  Edgell  that  he  came  from  a  committee  of  share- 
holders of  the  said  banking  company,  refused  to  accept 
the  key  of  the  premises,  until  the  said  F.  Edgell  should 
procure  an  authority  for  giving  up  the  same  from  the  de- 
fendants and  the  other  parties  who,  by  the  articles  of 
agreement,  had  originally  taken  the  said  premises  from 
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the  plaintiff.     Mr.  Edgell  then  tendered  the  key  uncon-  ^-rcA.  of  PUas, 
ditionally  to  the  said  Mr.  Murray,  who  then  refused  to  ^  '  ^ 

receive  it.  The  defendant  Thompson  was  a  member  of  Christy 
the  said  committee  of  shareholders,  and  he  was  one  of  the  Tancrbd. 
persons  who  authorized  the  tender  of  the  key,  but  his  name 
was  not  mentioned  to  Mr.  Murray.  On  the  24th  De- 
cember, 1839,  the  said  F.  Edgell  packed  up  the  key  in  a 
parcel,  and  addressed  it  to  the  plaintiff,  and  sent  it  to  the 
plaintiff  ^s  house  by  a  porter,  who  left  it  there  on  the  same 
day. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  plaintiff  is  entitled  to  recoTcr  for  the  use  and  occupa- 
tion of  the  premises  from  the  29th  of  September,  1839,  to 
the  30th  of  November,  1840,  or  any  and  what  portion  of  that 
period.  K  the  Court  should  be  of  opinion  that  the  plaintiff 
was  entitled  to  recover  for  the  whole  or  any  portion  of  that 
period,  a  verdict  was  to  be  entered  for  him,  with  damages, 
to  be  calculated  at  the  rate  of  427/.  Ss.  6d,  a  year,  for  such 
period  as  the  Court  might  think  him  entitled  to  recover, 
and  costs,  40^.  But  if  the  Court  should  be  of  opinion 
that  the  plaintiff  was  not  entitled  to  recover  &om  the  de- 
fendants for  any  part  of  the  said  period,  then  a  nonsuit 
was  to  be  entered. 

R.  V.  Richards,  for  the  plaintiff. — The  defendants  are 
];iot  charged  in  the  character  of  tenants,  but  for  the  use  and 
occupation  of  the  premises  :  and  that  they  did  so  occupy, 
the  judgment  in  the  former  action  against  them  and  other 
co-defendants  (a)  is  conclusive  evidence.  In  the  course  of 
the  argument  in  that  case,  Parke,  B.,  says — ''  Suppose  there 
had  been  no  negotiation  between  the  parties,  and  some  of 
the  defendants  had  continued  to  occupy,  they  would  all 
have  remained  liable.  It  is  their  duty,  at  the  end  of  the 
term,  to  give  up  the  tenancy ;  if  by  themselves,  or  by  sub- 

(a)  Christy  v.  Tancred,  7  M.  &  W.  127. 
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di^  the  sabaequent  sending  of  the  key  to  the  plaintiff's  ^«'**  9f  ^^<ut 
^i^ovse,  without  proof  of  its  having  reached  him^  consti-  - 

a  deKyexy  of  possession.    Harland  v.  Bromley  (a)  is  in       Christy 

Tancrbd. 


Kelly,  contra. — ^The  defendants  must  be  jointly  liable  or 
ither.   This  is  not  an  action  on  a  demise,  or  on  an  agree- 
ent  for  a  continuing  tenancy,  but  for  use  and  occupation. 
',  one  of  these  defendants,  Tancred,  has  never  actually 
constructively  occupied  during  the  period  comprised  in 
particulars.    It  was  the  Company  who  actually  occu- 
ied^  <^  which  it  does  not  appear  that  he  had  ever  become 
member.     [Parke,  B. — ^The  case  finds  that  he  entered  on 
lie  premises,  and  occupied  them  for  the  purposes  of  the 
ing  Company.]     He  never  became  a  complete  part- 
ner, and  before  the  24th  June,  1839,  his  connexion  with 
e  Company  ceased  altogether.     Now,  to  charge  a  party 
tn  action  for  use  and  occupation,  one  of  three  things 
"xnost  be  proved :  either,  1st,  that  he  was  actually  a  tenant 
"imder  a  demise,  not  under  seal ;  or,  2nd,  that  he  actually 
occupied ;  or,  3rd,  that  there  has  been  an  occupation  by 
tome  other  parties  standing  in  such  a  relation  to  him  that 
their  occupation  is  his,  and  he  is  personally  liable  for  it. 
The  present  case  must  be  brought  into  the  last  class,  if 
into  any.    But  in  order  to  do  that,  it  must  appear  that  the 
occupation  was  by  some  person  who  could  reasonably  be 
'^id  to  occupy  at  the  instance  and  request  of  the  defen- 
^«uit.    The  decision  in  the  former  case  of  Christy  v.  Tan- 
^''ecf  might  perhaps  be  questioned  in  point  of  law;  but  it  is 
distinguishable  from  the  present.     [Parke,  B.— The  ques- 
tion whether  Tancred  continued  a  partner  is  one  which 
•lould  have  been  found  by  the  jury.     There  is  ample 
^^ence  that  he  acted  as  a  partner,  although  the  terms  of 
^^  original  contract  were  not  complied  with.]     If  it  was 

(a)  1  Stark.  Rep.  455. 
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£jceh.  of  Pleat,  necessary  to  shew  him  to  have  been  a  partner  in  fact^  the 


^  •  ^     plaintiff  should  have  had  that  fact  found  by  the  jury,  and 

Cheistt       introduced  into  the  case.     If  it  be  a  question  of  law,  then 

TA.O..D.      it  is  contended  that  he  was  not  a  partner,  because  the  case 

only  states  him  to  have  been  a  provisional  director,  which 

he  ceased  to  be  before  the  occupation  began  for  which  this 

action  is  brought. 

But  it  is  said,  that  where  there  is  a  lease  to  two  or  more 
persons  for  a  term  certain,  it  is  the  duty  of  each  and  all  of 
them  to  deliver  up  the  possession  at  the  end  of  the  term, 
and  that  if  one  of  them  hold  over,  even  without  the  con- 
currence or  against  the  will  of  the  others,  all  remain  liable. 
But  it  is  submitted  that  such  is  not  the  law.  It  may  be 
conceded,  that  where  parties  refuse  to  give  up  possession 
at  the  end  of  the  term,  they  would  be  liable  in  a  special 
action  on  the  case  for  damages  in  not  delivering  up  pos- 
session: and  it  is  reasonable  that  such  should  be  the 
remedy.  It  may  not  be  in  their  physical  power  to  deliver 
up  the  possession:  for  instance,  an  under-tenant  may 
refuse  to  go  out.  [Parke,  B. — Your  argument  is,  that 
though  there  may  be  an  action  against  all  on  their  cove- 
nant, the  landlord  can  only  treat  those  who  remain  in  as 
trespassers  or  as  tenants.]  Yes :  he  recovers  against  all 
the  damages  proportionable  to  his  real  injury,  viz.  the 
value  of  the  land  while  he  is  so  kept  out  of  possession  :  but 
the  damages  ought  to  be  limited  to  that,  and  the  parties 
ought  not  to  be  made  tenants  against  their  will.  [Lord 
Abinger,  C.  B. — ^The  rest  of  the  company  came  in  with  the 
consent  of  Tancred,  and  have  had  the  enjoyment  of  the 
premises  taken  by  him ;  must  they  not  be  taken  to  be  his 
tenants  ?]  But  not  only  has  he  ceased  to  be  a  partner, 
but  his  term  has  ceased.  As  to  the  period  between  the  end 
of  June  and  the  7th  December,  the  question  is,  whether  the 
possession  of  the  Banking  Company  was  in  law  the  pos- 
session of  the  defendant  Tancred.  Upon  that  point  the 
former  case  of  Christy  v.  Tancred  is  certainly  a  direct 
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authority :  but  the  Court  is  called  upon  to  review  that  Exeh.  of  PUat, 

....  1  1842 

decision.     Harding  v.  Crethome  (a)  is  distinguishable,  be-  ^ 

cause  there  the  holding  over  was  by  an  under-tenant  of      Christt 
the  original  lessee.     But  this  is  not  the  case  of  an  under-     Tamcrbd* 
tenancy.    The  Company  did  not  come  in  under  Tancred : 
they  were  let  into  possession  by  the  plaintiff  himself.   The 
case  of  a  co-tenant  is  very  different  from  that  of  an  under- 
tenant :  the  party  has  no  control  over  his  co-tenant,  who 
may  continue  to  occupy  against  his  will.     And  in  the  case 
of  a  term  which  expires  of  itself  by  efiSuxion  of  time,  it  is 
not  necessary  for  him,  as  against  the  co-tenant,  to  give 
notice  to  quit,  or  to  give  notice  that  the  other  party 
occupies  without  his  consent.     [Lord  Abinger,  C.  B. — 
Are  not  both  bound  to  give  up  possession  ?  if  they  do  not, 
what  becomes  of  the  premises  ?]     The  relation  of  tenancy 
cannot  continue,  because  it  is  at  an  end  by  the  expiration 
of  the  lease;  but  the  landlord  has  aright  to  treat  the  con- 
tinuing party  as  a  trespasser;  or,  by  virtue  of  a  new  con- 
tract with  him,  as  a  tenant ;  but  he  has  no  right  to  treat 
as  a  tenant  the  party  who  has  ceased  to  occupy,  and  he 
does  not  remain  liable  merely  because  he  cannot  give  up 
the  premises.     In  Hirst  v.  Horn  (6),  which  was  an  action 
for  double  rent  against  two  co-tenants  for  holding  over, 
one  only  having  actually  occupied,  Alderson,  B.,  says — "  I 
do  not,  as  at  present  advised,  entirely  accede  to  the  doctrine 
that  one  tenant  is  necessarily  bound  by  the  wilful  holding 
over  of  his  co-tenant.^'    Nation  v.  Tozer  (c)  was  an  action 
for  use  and  occupation  against  two  persons  who  were  exe- 
cutors of  a  deceased  tenant  for  years,  but  one  of  whom  only 
had  entered  and  taken  possession ;  and  it  was  held  that 
the  action  could  not  be  maintained.  Parke,  B.,  there  says — 
''  Such  enjoyment  is  not  by  law  the  possession  and  enjoy- 
ment by  both,  and  it  does  not  render  both  chargeable  to 
the  lessor,  to  pay  a  compensation  to  him  for  it,  as  joint  occur 

(a)  1  Etp.  57.        (6)  6  M.  &  W.  393.        (r)  1  C,  M.  &  R.  172. 
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£xeh,  of  Pleat,  piers  in  their  own  right.     But  in  order  to  support  this 

^     ^     ^     action  for  use  and  occupation^  it  is  necessary  that  the  land 

Christy       should  have  been  occupied  by  the  defendant^  his  agents  or 

Tancrxd.     finder-tenants,  during  the  term  for  which  the  compensation 

is  claimed  for  use  and  occupation/'    Now  it  cannot  be 

said  that  the  implied  relation  of  co-tenants  is  that  one 

shall  be  the  agent  of  another  to  this  extent.     [Parke,  B. 

—Your  argument  would  be  more  forcible  in  an  action  of 

trespass^  but  I  do  not  say  that  it  has  not  made  considerable 

impression  on  my  mind.     This  question^  however^  arises 

only  in  case  the  defendant  Tancred  did  not   continue  a 

partner  in  the  banking  business  ;  and  although  the  case  is 

defective  on  that  pointy  there  is  ample  evidence  for  a  jury 

that  he  did  so  continue.] 

Lord  Abinoer,  C.  B. — I  am  of  opinion  that^  upon  the 
facts  stated  in  this  case^  the  plaintiff  is  entitled  to  our 
judgment  for  the  amount  of  that  portion  of  the  rent  which 
accrued  due  between  the  29th  of  September  and  the  7th  of 
December^  1839.  With  respect  to  the  question  intended 
to  be  raised  by  Mr.  Kelly,  I  entirely  agree  with  the  doc- 
trine laid  down  by  Lord  Kenyan,  that  the  landlord  is  enti- 
tled to  treat  a  lessee,  who  has  not  given  up  the  possession 
at  the  end  of  the  term^  as  still  occupying  by  the  party  who 
has  come  in  through  his  instrumentality :  and  I  think  we 
cannot  escape  from  the  conclusion^  that  here  the  defendant 
Thompson  continued  in  by  the  assent  of  Tancred.  It  is 
true  the  latter  had  ceased  to  be  a  director^  but  there  is 
nothing  to  shew  that  he  was  not  a  partner^  and  that  he  did 
not^  as  such^  assent  to  the  premises  being  still  occupied  by 
the  Company^  for  the  benefit  of  all  who  held  shares.  It 
cannot  be  assiimed^  until  the  contrary  appears,  that  he 
meant  to  give  up  the  possession^  and  that  the  other  par- 
ties were  holding  over  against  his  will.  Where  two  per- 
sons become  parties  to  a  lease^  the  landlord  is  entitled  to 
hold  both  of  them  to  aU  the  obligations  of  the  lease,  and 


"\ 
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where  one  refuses  to  give  up  possession^  he  may  hold  both  ^ch,  rf  PUat, 

liable.     It  is  said  the  landlord  may  bring  an  ejectment;  ^"'  - 

but  he  is  not  bound  to  do  so.     The  case  of  two  tenants  is       Christy 

a  stronger  one  than  that  of  a  tenant  and  an  under-tenant;      Tamorsd. 

both  in  effect  hold  over  till  both  deliver  up  possession; 

the  landlord  is  therefore  entitled  to  his  remedy  against 

both.     On  the  whole^  I  think  it  sufficiently  appears  that 

the  other  parties  held  over  with  the  consent  of  Tancred : 

he  gave  no  notice  of  his  dissent :  therefore  he  continued 

liable  as  long  as  the  others  did^  that  is^  as  long  as  they 

actually  occupied. 

Parke^  B. — ^I  also  think  that  the  plaintiff  is  entitled  to 
recover  a  compensation  for  the  use  and  occupation  of  the 
premises  during  the  period  of  actual  occupation  by  the 
banking  company;  viz.,  from  the  29th  of  September  to  the 
7th  of  December,  1889.  If  this  had  been  the  case  where,  a 
lease  being  granted  to  two  persons,  one  of  the  tenants  had 
remained  in  occupation  of  the  premises  after  its  expiration 
and  the  other  had  not,  that  would  have  raised  the  same 
question  as  was  decided  in  the  former  case  of  Christy  v. 
Tancred,  and  I  should  have  thought  that  we  must  be 
bound  by  that  decision,  although  I  own  that  Mr.  Reliefs 
able  argument  has  made  me  doubt  whether  it  was  a  cor- 
rect one,  and  whether  there  is  not  a  distinction  between 
the  case  of  a  co-tenant  and  that  of  an  under-tenant.  If, 
however,  that  decision  be  wrong,  it  should  be  questioned 
in  a  Court  of  Error.  But  in  the  present  case,  the  facts 
stated  remove  the  difficulty.  The  case  discloses  ample 
evidence  of  the  defendant  Tancred^s  having  continued  a 
partner  in  this  banking  company,  by  agreeing  to  go  on 
upon  other  terms  than  were  originally  contemplated  on  the 
formation  of  the  company ;  and  if  he  continued  a  partner, 
then,  if  his  co-partners  occupied,  it  is  the  same  as  if  he 
himself  carried  on  the  business  of  the  bank  there.  But  he 
is  liable  only  during  the  period  of  their  actual  occupation ; 

VOL.   IX.  H  H  M.  w. 
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Bxeh,  of  PUag,  ajid  when  the  key  was  uncouditionally  tendered  to  the 

1842  . 

^     plaintiff^  there  being  no  actual  occupation  afterwards,  I 

Christy       think  the  liability  under  the  original  contract  ceased,  and 

Tancbxd.      therefore  that  the  defendants  are  not  liable  after  the  7th  of 

December. 


Alderson,  B. — I  am  of  the  same  opinion.  I  consider 
the  Court  precluded  from  questioning  the  former  decision 
in  Christy  v.  Tancred  on  the  present  occasion.  When  the 
question  arises,  I  should  wish  for  time  to  consider  whether, 
in  the  case  of  a  lease  granted  to  two  parties,  one  of  whom 
is  desirous  of  giving  up  possession,  and  notifies  his  desire 
to  the  other,  who  nevertheless  holds  over,  the  party  who 
is  out  of  possession  can  be  made  liable  to  an  action  for 
use  and  occupation.  If  the  holding  over  by  one  is  with 
the  consent  of  the  other,  then  the  case  falls  within  that  of 
Harding  v.  Crethome;  but  if  such  an  inference  were  not 
warranted  by  the  facts  of  the  case,  I  should  be  disposed  to 
consider  the  question  before  I  came  to  that  conclusion. 
But  the  circumstances  which  appear  in  this  case  render  it 
unnecessary  to  do  so,  because  from  them  the  consent  of 
the  defendant  Tancred  to  the  occupation  by  the  other  par- 
ties may  be  presumed. 

Judgment  for  the  plaintiff. 


Jan,  26. 


BEoiNAt;.  The  Sheriff  of  Montgomeryshire,  in  a  cause 

of  Rogers  v.  Astley. 

In  this  case  the  defendant  was  arrested  on  the  11th  De- 
cember, 1841 ;  on  the  18th  bail  was  put  in  conditionally, 
and  filed;  on  the  28th  the  plaintiff  delivered  a  declaration 
•tat.  1  &  2  Vict,   with  a  demand  of  plea ;  on  the  4th  January  the  defendant 

c.  no,  f.  4,  by 
delivering  a  de- 
claration in  chief,  and  contenting  to  Airther  time  to  plead. 


A  plaintiff  doet 
not  waive  hit 
right  of  excep- 
tion to  bail  put 
in  under  the 
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took  out  a  summons  for  ten  days'  time  to  plead,  to  which  J^*ck,  of  puat, 

.  1842 

the  plaintiff  consented ;  and  on  the  6th  January  the  plain-  ^ 

tiff  excepted  to  the  bail.  Rboina 

Shxeiff  of 
Jervis  now  moved  for  a  rule^  calling  upon  the  plaintiff  smai. 
to  shew  cause  why  the  attachment  issued  against  the 
sheriff  of  Montgomeryshire^  for  not  bringing  in  the  body, 
should  not  be  set  aside. — ^The  question  turns  on  the  con- 
struction to  be  put  upon  the  4th  section  of  the  stat.  1  &  2 
Vict.  c.  110,  which  enacts,  that  ''such  defendant,  when  so 
arrested,  shall  remain  in  custody  until  he  shall  have  given 
a  bail-bond  to  the  sheriff,  or  shall  have  made  deposit  of  the 
sum  indorsed  on  such  writ  of  capias,  together  with  £10 
for  costs,  according  to  the  present  practice  of  the  superior 
Courts ;  and  all  subsequent  proceedings,  as  to  the  putting 
in  and  perfecting  special  bail,  or  of  making  deposit  and 
payment  of  money  into  Court  instead  of  putting  in  or  per« 
fecting  special  bail,  shall  be  according  to  the  like  practice 
of  the  said  superior  Courts,  or  as  near  thereto  as  the 
circumstances  of  the  case  will  admit.''  Under  the  old 
practice,  the  plaintiff,  by  delivering  a  declaration  in  chief, 
and  consenting  to  time  to  plead,  would  have  waived  his 
right  to  except  to  the  bail ;  and  the  practice  is  not  altered 
by  the  recent  statute.  [Parke,  B.— The  capias  has  now 
nothing  to  do  with  the  steps  in  the  cause ;  it  is  merely  a 
proceeding  in  aid.  The  meaning  of  the  statute  is,  that  the 
iimes  for  excepting,  &c.,  shall  be  the  same  as  before. 
Alderson,  B. — Under  the  old  practice,  taking  a  step  in 
chief  was  a  waiver,  because  it  admitted  that  the  defendant 
was  in  Court.] 

Per  Curiam, 

Rule  refused  (a). 

(a)  See  BetU  v.  Smyth,  1  G.  &  D.  284. 


H  u3 
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Reck,  of  Pluu, 
1842. 


Jan.  27. 

In  an  action  by 
the  lord  of  a 
manor  against  a 


HoYLE  V.  Coupe. 

X  ROVER  for  stones.     Pleas,  first,  not  guilty ;  secondly, 

a  denial  of  the  plaintifF^s  property  in  the  stones ;  on  which 

copyholder,  for  issncs  wcrc  joined.     At  the  trial  before  JVigfitman,  J.,  at 

taking  stones,  .  .      . 

where  the  de-  the  last  assizes  at  Lancaster,  it  appeared  that  the  plaintiff 
undeV*an***  *  **  claimed  the  stones  in  question  as  lessee  under  the  lord  of 
alleged  custom    ^|jg  manor  of  Accrington,  in  that  county,  of  certain  stone 

of  the  manor,  ^  o        ^  Jf 

entitling  the  and  slate  mines ;  and  the  defendant,  who  was  the  occupier 

to  take  the  of  a  copyhold  farm  within  the  manor,  justified  under  an  al- 

Iled*on*premi-  ^^g®^  custom  of  the  manor  for  all  the  copyholders  to  get 

ses  within  the  gtonc  withiu  the  manor,  and  use  it  upon  other  premises 

manor,  any 

other  copy.  within  the  manor,  not  being  copyhold.  Another  of  the 
competent  wit-  copyholdcrs,  being  called  for  the  defendant  to  prove  the 
defcndant**8ince  ^ustom,  was  objected  to,  ou  the  ground  that  he  was  inter- 
the  Stat.  8  &  4  estcd  in  the  event  of  the  suit,  and  therefore  could  not 
as.  26, 27.    '     be  rendered  competent  by  the  operation  of  the  stat.  3  &  4 

Will.  4,  c.  42,  s.  26 :  and  the  learned  judge  being  of  that 
opinion,  rejected  the  witness,  and  the  plaintiff*  recovered  a 
verdict. 


In  Michaelmas  Term,  Wortley  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  that  the  evidence  was  improperly 
rejected.     In  the  present  term  (Jan.  21), 

Cresswell,  W.  H.  TVatsan,  and  Cardwell  shewed  cause. — 
There  can  be  no  doubt  that  this  was  a  custom  which,  if 
established,  was  highly  beneficial  to  all  the  copyholders 
within  the  manor,  and  therefore  to  the  witness  :  he,  there« 
fore,  had  a  direct  interest  in  establishing  it.  The  exercise 
of  the  right,  under  the  verdict  obtained  by  his  evidence  for 
this  defendant,  would  be  evidence  for  himself.  He  comes 
to  sustain  a  user,  which  will  necessarily  raise  the  value  of 
his  own  copyhold.  He  has  thus  an  interest,  which  nothing 
could  remove  but  his  ceasing  to  be  a  copyholder.     Bailiffs 
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of  Godmanchester  v.  Phillips  {a).  It  appears  dear,  there-  Bxek.  of  pieas. 
fore,  that  before  the  stat.  8  &  4  WUl.  4,  c.  42,  this  .^i^Ji^ 
witness  would  have  been  incompetent;  and  giving  that  Hoyle 
statute  the  largest  construction,  it  meant  only  to  remove  Coup*. 
the  disability  of  the  witness,  in  cases  where  by  the  in- 
dorsement of  his  name  on  the  record  under  the  27th 
section,  the  parties  can  be  made  equally  secure  as  if  no 
such  record  existed.  If  he  has  any  the  least  interest 
ultra,  the  objection  on  the  score  of  that  interest  is  not 
removed  by  the  statute.  It  has  indeed  been  said  in 
some  cases,  that  the  statute  meant  to  remove  the  objection 
to  the  competency  of  the  witness  in  all  cases  where  a 
release  would  be  necessary;  but  that  construction  can 
hardly  be  maintained ;  and  besides,  here  the  witness  could 
not  release  his  right  to  the  other  copyholders.  The  ques- 
tion therefore  is,  whether  the  sole  objection  to  the  witness 
was  his  liability  to  have  the  record  used  against  him,  or 
his  privilege  to  use  it  for  himself.  Now  if  the  verdict 
were  found  against  the  defendant,  he  could  no  longer 
exercise  the  right ;  if  for  him,  he  would  go  on  exercising 
it;  and  such  his  exercise  of  it  would  be  evidence  of  the 
right  for  all  the  copyholders.  The  witness  is  interested, 
not  merely  in  the  record,  but  in  the  fact  of  the  existence 
of  the  custom ;  and  the  establishment  of  the  custom  would 
be  followed  by  an  exercise  of  the  right,  which  would  be 
necessarily  for  the  benefit  of  the  witness.  And  the  verdict 
itself,  though  it  could  not  be  used  for  him  by  reason  of  the 
statute,  would  be  evidence  for  another  copyholder,  and  the 
recovery  by  that  other  would  be  evidence  for  the  witness. 
He  has  therefore  an  interest  ultra  the  verdict,  and  is  not 
rendered  competent  by  the  statute.  [They  cited  Pickles  v. 
Hollings  (i),  Stewart  v.  Barnes  [c),  Steers  v.  Carwardine  (rf), 
Wedgewood  v.  Hartley  (c),  Parker  v.  Mitchell  {g).] 

(a)  4  Ad.  &  Ell.  550;  G  Ncv.  &  (e)  10  Ad.  &  Ell.  619;  4  P.  & 
M.  211.                                                 D.  84. 

(b)  1  M.  &  Rob. 468.  (g)  11  Ad.  &  Ell.  789}  8  P.  & 

(c)  Id.  472.  D.  655. 

(d)  8  C.  &  P.  570. 
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Exeh,  of  Pleat, 
1842. 


HOTLE 

9. 
COUPB. 


Wortley  and  Cowling,  contra. — It  may  be  admitted  that 
the  true  construction  of  the  stat.  3  &  4  Will.  4,  c.  42^  s. 
26^  is,  that  it  removes  the  incompetency  only  where  the 
objection  is  that  the  verdict  might  be  used  for  or  against 
the  witness.  The  object  was  not  to  prevent  the  necessity 
of  a  release,  but,  as  appears  from  the  recital  in  the  pre- 
amble, to  prevent  the  frequent  rejection  of  witnesses  on 
the  ground  of  interest.  In  cases  where  a  release  could 
operate,  the  grievance  would  be  far  less  great.  And  the 
question  is,  whether  in  the  event  of  this  suit,  this  witness 
had  a  direct  interest,  as  distinguished  from  a  contingent 
interest,  or  an  interest  derived  from  the  verdict  being  evi- 
dence. The  interest  which  is  capable  of  excluding  a  wit- 
ness ought  to  be  a  direct  and  immediate  one,  not,  as  in  the 
present  case,  a  remote,  indefinite,  and  contingent  benefit. 
[They  referred  on  this  point  to  JRex  v.  Bray  (a),  Walton  v. 
Shelley  (A),  Bent  v.  Baker  (c).  Hex  v.  Prosser  (rf).  Doe  d. 
Teynham  v.  Tyler  (e),  Clark  v.  Lucas  (/).]  Here  the  right 
is  left  as  it  was  before ;  the  verdict  decides  nothing  but 
the  damages  in  trover :  the  only  difference  is,  that  if  any 
future  action  be  brought  against  another  party,  and  the 
same  question  again  arises,  this  verdict  will  be  evidence. 
The  consequence  may  be  that  the  witness's  land  may  be 
made  more  valuable ;  but  that  is  not  such  a  direct  interest 
in  the  suit  as  will  exclude  him;  his  estate  remains  the 
same;  and  the  lord  might  contest  the  right  with  him 
again  the  next  day,  and  shew  this  verdict  to  have  pro- 
ceeded on  erroneous  grounds.  He  is  indeed  interested  in 
the  general  question;  but  he  has  no  interest  whatever 
which  the  law  can  take  notice  of,  directly  consequent  on 
the  result  of  this  suit.  It  may  be  that  other  copyholders 
would  in  consequence  of  a  verdict  for  this  defendant  exer- 
cise acts  of  ownership,  and  therefore  that  the  witness  may 
be  benefited,  because  the  custom  would  thereby  be  strength- 


(a)  Cas.  temp.  Hardw.  360. 
(6)  1  T.  R.  296. 
(c)  3  T.  R.  27. 


(rf)  4T.  R.  17. 

(e)  6  Bing.  390 ;  4  M.  &  P.  29. 

(/)  Ry.  &  Moo.  32. 
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ened ;  but  that  is  an  interest  far  more  remote  than  in  se-  Exek.  of  Pietu, 
veral  of  the  cases  which  have  been  cited.    A  creditor,  how-  ^ 

ever  large,  called  for  an  insolvent  plaintiff  in  an  action  of  Hoyle 
debt,  is  not  therefore  incompetent;  yet  there  is  a  far  Coupb, 
greater  possibility  of  gain  there  than  here.  But  there  is 
another  class  of  cases  which  shew  at  least  the  impression 
of  the  profession  that  the  objection  to  the  competency  of 
commoners  was  their  interest  by  the  use  of  the  verdict : 
see  Walton  v.  Shelley,  Anscomb  v.  Shore  (a).  Bull.  N.  P. 
288,  Reed  v.  Jackson  {b)y  Lord  Falmouth  v.  George  {c). 
The  Stat.  8  &  4  Will.  4,  c.  42,  s.  26,  is  to  be  liberally  con- 
strued :  Pickles  v.  Hollings,  Russell  v.  Blake  (rf),  Poole  v. 
Palmer  {e).  [They  referred  also  to  Bowman  v.  fVUlis  {f)j 
Creevey  v.  Bowman  [g),  Yeomans  v.  Legh  (A),  and  Steers  v. 

Carwardine.'] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Lord  Abinoeb,  C.  B. — There  was  a  case  of  Hoyle  v. 
Coupe,  which  was  argued  a  few  days  ago.  It  was  an  action 
by  the  lord  of  the  manor  against  a  copyholder  within  the 
manor,  for  getting  stone  to  be  used  by  his  tenant;  and  the 
defendant  justified  upon  a  title  or  custom  for  all  copy- 
holders within  the  manor  to  get  stone,  not  only  to  be  used 
upon  his  own  premises,  but  upon  other  premises ;  and  in 
order  to  sustain  that  right,  he  called  as  a  witness  another 
copyholder,  who  appeared  to  be  in  the  same  situation,  and 
he  was  rejected.  On  the  discussion  before  us,  it  was  ar- 
gued that  the  witness  ought  to  be  rejected,  because  he  did 
not  come  within  the  provisions  of  the  late  statute ;  that  he 
was  not  rendered  competent  by  the  indorsement  of  his  name 
upon  the  record,  to  prevent  the  judgment  and  verdict 

(a)  1  Taunt  261.  (e)  Ante,  p.  71. 

(b)  1  East,  355.  (/)  3  Bing.  N.  C.  671  ;  4  Scott, 

(c)  5  Bing.  286 ;  2  M.  &  P.  457.  387. 

(d)  2  Scott  N.  R.  574;  2  Man.  (g)  1  M.  &  Rob.  496. 
&  G.  374.  (h)  2  M.  &  W.  419. 
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ficdk.  <tf  Pleat,  being  evidence  against  him  afterwards.     It  was  thought 
^   ^^'   ^     by  the  learned  judge  who  tried  the  cause^  that  this  was  not 
HoTLB        a  case  within  the  statute^  for  that  this  was  an  interest  inde- 
CouPB.        pendent  of  the  verdict  and  judgment^  inasmuch  as  the  party 
came  to  increase  the  value  of  his  own  premises  by  proving 
a  general  custom.    We  think^  upon  consideration,  that  the 
learned  judge  was  mistaken,  and  that  the  statute  could 
have  no  operation  at  all,  unless  it  were  applied  to  cases  of 
this  sort.     There  has  been  no  previous  example  of  any  ob- 
jection to  a  witness  of  this  description,  except  upon  the 
ground  that  the  verdict  and  judgment  were  evidence  in  his 
favour,  there  being  a  verdict  or  judgment  in  support  of  the 
custom ;  and  none  of  the  cases  (and  they  are  numerous) 
have  ever  adverted  to  any  other.     It  is  true  in  one  sense, 
that  such  a  witness  may  have  an  interest  in  support  of  the 
custom,  but  yet  the  particular  verdict  could  not  immedi- 
ately and  directly  affect  it;  it  could  only  affect  it  incident- 
ally, as  it  were,  by  a  circuitous  process,  as  supporting 
the  evidence  in  other  cases  at  the  suit  of  other  landlords 
against  other  copyholders.     But  it  was  said  the  verdict 
might  be  evidence  for  another  copyholder,   although  it 
could  not  be  given  in  evidence  by  this  person ;  and  that, 
if  it  could  be  given  in  evidence  for  another  copyholder, 
it  would  tend  to  support  the  custom,  though  it  could  not 
be  given  in  evidence  by  the  particular  witness ;  and  then 
that  the  second  verdict  might  be  given  in  evidence  for 
him ;  so  that  circuitously  it  might  operate  in  a  way  to  his 
advantage ;  but  still  it  would  not  increase  the  value  of  his 
estate,  or  give  him  any  interest  in  the  result  of  the  suit, 
except  by  a  contingency  or  remote  probability,  which  is  not 
within  the  contemplation  of  the  principle  which  excludes  a 
witness  from  being  competent.    We  are  of  opinion,  there- 
fore,  that  the  learned  judge  was  mistaken  in  thinking  the 
statute  did  not  apply  to  this  case,  and  that  the  rule  ought 
to  be  made  absolute. 

Rule  absolute. 
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1843. 
Dob  d.  Ellis  v.  Owens.  ^      v      ^ 

TJan,  28. 
HIS  ejectment  was  commenced  in  Michaelmas  Tenn,  A  plaintiff  may 

1839.     On  the  6th  March,  1840,  notice  of  trial  was  given  Jue'n"ftSSi^ 
for  the  ensuing  spring  assizes  for  Carnarvonshire;  and  on  pauperis  after 

the  commence* 

the  same  day,  a  copy  of  an  order  otAlderson,  B.,  admitting  ment  of  the 
the  plaintiff  to  sue  in  form&  pauperis,  was  served  on  the  '  ^ 
defendant.  The  order  contained  no  provision  as  to  the 
costs  previously  incurred.  The  cause  was  tried  at  the 
Spring  assizes,  1841,  when  a  verdict  was  found  for  the  de- 
fendant. A  rule  was  afterwards  obtained  for  a  new  trial, 
which  was  discharged  on  the  1st  June  1841 :  on  the  9th 
June  judgment  was  signed.  On  the  14th  January  (before 
any  taxation  of  costs  had  taken  place),  Jervis  obtained  a 
rule  calling  on  the  plaintiff  to  shew  cause  why  the  order 
of  Alderson,  B.,  should  not  be  set  aside,  as  having  been 
improperly  issued  after  the  commencement  of  the  action : 
citing  Casey  v.  Tomlin  (a)  and  BrurU  v.  War  die  (&). 

Townsend  now  shewed  cause. — This  application,  after 
judgment,  is  too  late ;  the  cause  is  then  at  an  end.  In 
Jenkins  v.  Hyde  (c),  it  was  held  that  a  plaintiff  could  not 
be  dispaupered  after  judgment  as  in  case  of  a  nonsuit. 
[Parke,  B. — ^The  signing  of  judgment  and  taxation  of  costs 
are  one  act.]  Secondly,  the  order  was  regular.  There 
had  certainly  been  some  cases  in  this  Court  which  threw 
a  doubt  on  the  question  whether  a  plaintiff  could  be  ad- 
mitted to  sue  in  form&  pauperis  after  the  commencement 
of  the  action ;  but  in  Casey  v.  Tomlin,  the  Court  expressly 
reserved  its  decision  upon  the  point;  and  in  Brunt  v. 
Wardle,  where  all  the  cases  are  collected,  it  was  expressly 
held  that  the  Court  had  jurisdiction  at  common  law  to 
admit  a  pauper  to  sue  at  any  period  of  the  cause.   Langley 

{a)  7  M.  &  W.  189.  (6)  4  Scott.  N.  R.  188. 

(c)  6  M.  &  Selw.  228. 
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Exeh.  of  PUat,  v.  Blockerby  (a),  and  Briitain  v.  Greenville  (i),  there  dteA, 
1842.  ^^  express  authorities  to  the  same  effect :  and  such  was 
the  invariable  practice  until  the  case  of  Foss  v.  Raci$ie  (c). 
The  stats.  11  Hen.  7,  c.  12,  &  28  Hen.  8,  c.  15,  were 
merely  enabling  statutes,  and  did  not  affect  the  power  of 
the  judges  at  common  law  to  relieve  a  poor  suitor  firom 
certain  costs. 

Jervis,  contrl. — ^First,  the  defendant  is  not  too  late  in 
his  application.  It  would  not  have  been  proper  to  make 
it  while  the  rule  for  a  new  trial  was  pending :  and  the 
plaintiff  has  taken  no  step  on  the  faith  of  the  order  which 
the  defendant  could  have  prevented  by  an  earlier  appUcar 
tion.  There  is  no  judgment  pronounced  uniH  the  costs  are 
taxed;  and  there  was  no  necessity  for  the  defendant  to 
come  to  the  Court  until  the  time  when  the  order  would 
operate  upon  the  costs. 

Secondly,  this  rule  may  be  made  absolute  consistently 
with  the  decision  in  Brunt  v.  Wardle.  This  order  is  in 
contravention  of  a  rule  of  this  Court,  of  the  year  1717, 
stated  in  Com.  Dig.,  Formd  Pauperis,  (A),  that  "  if  ad- 
mitted after  the  commencement  of  the  suit,  the  pauper  is 
to  give  security  to  pay  the  costs  before  admittance :  '*  it 
ought  therefore  to  have  contained  such  a  provision.  But 
farther,  the  true  construction  of  the  statutes  is  this :  the 
stat.  11  Hen.  7,  c.  12,  enacts,  ''That  every  poor  person  or 
persons,  which  have  or  hereafter  shall  have  cause  of  action 
or  actions  against  any  person  or  persons  within  this  realm, 
shall  have,  by  the  discretion  of  the  Chancellor  of  this  realm 
for  the  time  being,  writ  or  writs  original,  or  writs  of  sub- 
poena,  according  to  the  nature  of  their  cause,  therefore 
nothing  paying;  and  after  the  said  writ  or  writs  be  returned, 
Sec.,  the  justices  shall  assign  to  the  same  poor  person  or  per- 
sons counsel  learned  &c.,  and  shall  appoint  attorney  and 

(o)  Andr.  306.  (b)  2  Slra.  1121. 

(c)  4  M.  &  W.  610. 


1842. 
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attomies  for  the  same  poor  person'or  persons,  &c.  &c.''  That  Exeh.  y  Pkat, 
statute,  therefore,  contemplates  something  to  be  done  by 
the  Court  after  the  commencement  of  the  suit.  But  the 
stat.  23  Hen.  8,  c.  15,  s.  1,  is  express,  that  all  poor  per- 
sons, plaintiffs,  "  which  at  the  commencement  of  their  suits 
or  actions,  shall  be  admitted  to  have  their  process  of  cha- 
rity, &c."  "  shall  not  be  compelled  to  pay  any  costs  by  vir- 
tue and  force  of  this  statute,^'  which  imposed  costs  generally 
on  plaintiffs  in  case  of  a  verdict  for  the  defendant  or  a  non- 
suit. Therefore,  where  they  are  admitted  before  the  com- 
mencement of  the  suit,  they  are  to  pay  no  costs  on  a  verdict 
for  the  defendant  or  a  nonsuit ;  but  it  is  quite  consistent 
with  that,  that  although  admitted  subsequently,  they 
may,  under  the  stat.  of  Hen.  7,  have  their  own  counsel, 
attorney,  &;c.,  gratuitously.  The  present  defendant,  there- 
fore, is  at  all  events  entitled  to  the  costs  antecedent  to  the 
order  of  the  learned  judge. 

Per  Curiam. — If  that  be  the  correct  construction  of 
the  statutes,  you  do  not  want  to  dispauper  the  plaintiff; 
but  you  should  proceed  to  taxation,  and  then  the  question 
may  be  raised.  Your  argument  shews  the  order  to  be 
right,  because  it  admits  that  it  has  some  effect. 

Rule  discharged,  with  costs. 
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Eitek.  qf  Pleat, 
1842. 


Parratt  V.  Gk)DDARD  and  Another^  Executrix  and  Exe- 
cutor of  H.  Goddard. 


D 


E6T.     The  declaration  contained  a  count  for  non-pay- 


Jan.  28. 

To  a  declara- 
tion in  debt       ment  of  money  due  on  a  covenant  of  the  testator,  together 

against  execu-  » i    .     Mt  n     t       t   n      t 

ton,  containing  With  couuts  for  money  paid  to  the  use  of  the  defendants^ 
payincnt^'of*^"'  *^^  ^^  *^  account  stated.  The  defendants,  being  under 
money  due  on  terms  of  pleading  issuably,  pleaded,  first,  "  that  the  said 
the  testator,  writing  in  the  declaration  mentioned  is  not  the  deed  of  the 
money  paid  and  Said  H.  Goddard;'*  concluding  to  the  country;  secondly, 
stated  "the  dc-  "  ^^^^  *^®  ®^^  writing  in  the  declaration  mentioned  was 
fendanu,  being  sealed  and  delivered  by  the  said  H.  Goddard,^'  &c.,  [stating 

under  terms  of  ,  -^  .      . 

pleading  issu-  an  immoral  consideration  for  the  deed.]  The  plaintiff 
\ .  tha^  ^\he '  having  signed  judgment  as  for  want  of  a  plea,  on  the  ground 
^ktnthn^'  that  the  pleas,  although  applicable  to  the  first  count  of  the 
mentioned"  was  declaration  Only,  were  in  form  pleaded  to  the  whole  decla- 

not  the  deed  of  , 

the  tesutor;  ration,  and  therefore  were  not  issuable  pleas,  a  rule  nisi 
writing  in  the*    ^^  obtained  for  setting  that  judgment  aside:    against 

declaration  ^^i^t 

mentioned  was 
executed  for 

an  immoral  Bodeley  uow  shcwcd  cause. — ^These  pleas,  being  without 

Held,  that  these  the  proper  formal  commencement,  must  be  taken  to  be 
issuable  pleas  P^^aded  to  the  whole  action,  and  are  therefore  not  issuable 
being  in  form     pleas.   They  would  be  bad  on  special  demurrer :  Putney  v. 

pleaded  to  the      *^  "^  '^  ^ 

whole  dcciara-  Swann{a).  Where  a  defendant,  being  under  terms  of 
they  applied  to  pleading  issuably,  pleaded  nunquam  indebitatus  to  a  decla- 
re first  count    j^tiou  Containing  counts  on  bills  of  exchange,  as  well  as 

for  goods  sold  and  delivered,  it  was  held  that  the  plaintiff 
might  treat  the  plea  as  a  nullity  and  sign  judgment; 
Sewell  V.  Dale  (4). 

Thomas,  contra. — The  plaintiff  ought  not  to  have  signed 
judgment;  his  proper  course  was  to  have  demurred.  A 
plaintiff  who  has  consented  to  a  rule  to  plead  several  mat- 
ters, cannot  apply  to  set  aside  any  of  the  pleas  on  the 

(a)  2  M.  &  W.  72.  (b)  S  Dowl.  P.  C.  309. 
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ground  that  they  are  no  answer  to  the  action :  Hawen  v.  ExcK  of  pwom^ 
Carr{a).    In  Wood  v.  Farr{b),  where,  in  debt  for  £150,  the    ^  ^^^'  ^ 
defendant  pleaded  to  the  whole  action,  that  he  had  paid      Parkatt 
the  plaintiff  £50,  judgment  signed  by  the  plaintiff  by  nil     Goddard* 
dicit  for  £100,  was  held  irregular.     \^Parke,  B. — The  ques- 
tion here  turns  on  the  ground  of  the  defendants  being  under 
terms  to  plead  issuably.] 

Per  Curiam. — These  pleas  apply  substantially  to  the 
first  count,  but  being  in  form  pleaded  to  the  whole  decla- 
ration, would  be  bad  on  special  demurrer.  But  the  pre- 
sent question  is,  whether  they  are  issuable  pleas;  and  we 
think  they  are  not — ^they  are  not  pleas  on  which  the  plain- 
tiff could  join  issue,  and  go  to  trial  upon  the  merits.  If 
the  defendant  had  in  terms  pleaded  to  the  first  count  only, 
the  plaintiff  might  have  signed  judgment  on  the  other 
issues.    The  judgment  may  be  set  aside  on  payment  of 

costs. 

Rule  absolute  on  payment  of  costs. 

(a)  5  Dowl.  P.  C.  305.  (b)  5  Bing.  N.  C.  247;  7  Scott,  270. 


Richards,  Public  Officer,  &c.,  v,  Dispraile. 

A  Jan,  28. 

RULE  had  been  obtained,  calling  upon  the  plaintiff  to  The  affidavit  in 

shew  cause  why  an  order  of  Gumey,  B.,  for  issuing  a  capias  caplu'^de-  * 

against  the  defendant,  should  not  be  rescinded,  and  why  *^i|n^VM 

the  defendant  should  not  be  discharged  out  of  the  custody  "  J.  R-  one  o( 

j%     m  the  public 

of  the  Warden  of  the  Fleet  Prison.     The  objection  was,  officers  of  the 
that  there  was  a  variance  between  the  affidavit  on  which  Jrf"  Banking 
the  capias  was  obtained,  and  the  title  of  the  cause  in  the  Company/or 
writ :  the  former  describing  the  plaintiff  as  "  John  Richards,  Cornwall:** 
one  of  the  public  officers  of  the  Western  District  Banking  last  words 
Company  for  Devon  and  Cornwall,''  whereas  in  the  writ  ?"e%ourt  df.l 
the  words  "  for  Devon  and  Cornwall "  were  omitted.  charged  with- 

out  costs  a  rule 
for  discharging 

the  defendant  out  of  custody  on  the  ground  of  the  variancei  upon  the  plaintiflTs  filing  a  fresh 

affidavit,  omitting  those  words  in  the  title. 
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Eitek.  of  Pl€a$, 
1837. 


RiCBARDfl 
DiSFRAILB. 


Erie  shewed  cause. — ^This  variance  is  wholly  immaterial. 
The  plaintiff  was  not  obliged  to  describe  himself^  in  the 
title  of  the  cause  in  the  writ^  as  one  of  the  public  oJ£cers ; 
he  need  not  do  so  at  any  earlier  stage  of  the  proceedings 
than  the  declaration.  It  is  not  like  the  case  of  an  assignee, 
where  a  statutable  right  is  given  to  him  in  that  capacity. 
Here  he  has,  in  the  affidavit,  given  his  correct  title,  only 
he  has  added  the  locality  for  which  he  acts.  That  does  not 
vitiate  the  affidavit. 


Per  Curiam. — It  is  not  alleged  that  the  defendant  has 
been  improperly  arrested.  The  rule  will,  therefore,  be  dis- 
charged without  costs,  on  the  defendant's  filing  a  fresh  affi- 
davit, omitting  the  words  ''  for  Devon  and  Cornwall ''  in 
the  title. 

Rule  discharged  accordingly. 


Jan.  28. 

A  certificate 
under  the 
Bankrupt  Act 
is  evidence,  aa 
against  the 
bankrupt,  of  a 
valid  bank- 


Ftson,  Administratrix  of  Croft,  Deceased,  v.  Chambers. 

X  ROVER  for  goods,  brought  by  the  plaintiff  as  admini- 
stratrix of  John  Croft. — Pleas,  first,  not  guilty;  secondly,  a 
denial  of  the  plaintiff's  possession  as  administratrix :  on 
which  issues  were  joined.   At  the  trial  before  Lord  Ahmger^ 
ruptcy,  without  C.  B.,  at  the  London  Sittings  after  Trinity  Term,  the  fol- 

proofofthe         i       •        /•  ^  j  •  -j 

petitioning  ere-  lowmg  tacts  appeared  m  evidence. 

^A^p'arty  wh^       The  iutcstatc,  John  Croft,  died  on  the  2l8t  of  January, 

has  taken  pos-    1839,  posscsscd  of  Certain  household  furniture  and  effects, 

session  of  the  _  ,     .    .  . 

goods  of  an  in-  the  subjcct  of  the  present  action.  No  admmistration 
d?ath!  cannot  *  having  been  taken  out  by  the  next  of  kin,  the  plaintiff, 
fence*  "anlT-    ^^^  ^^  *  Creditor  of  the  intestate,  applied  for  and  ob- 

tion  of  trover  by 
the  administra- 
tor, that  the  intestate  had  been  first  insolvent  and  then  bankrupt,  and  had  not  paid  l*5f.  in  the 
pound  under  the  fiat,  and  that  therefore  the  property  in  the  goods  vested  absolutely  in  the  as- 
signees ;  the  goods  having  being  acquired  by  the  intestate  after  the  bankruptcy,  and  be  having 
been  allowed  by  the  assignees  to  retain  possession  of  them. 
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tained  letters  of  administration,  dated  10th  October,  1840.  ^«*-  rf  Pt^^, 

1842 
In  January  1841^  the  plaintiff  discovered  that  the  de- 
fendant, who  was  an  auctioneer,  had  sold  the  goods  by 
direction  of  the  next  of  kin,  who  had  made  himself  execu- 
tor de  son  tort.  For  the  defendant  it  was  proved,  that  in 
1828  the  intestate  took  the  benefit  of  the  Insolvent  Debtors 
Act,  and  it  was  proposed  also  to  shew  that  he  had  subse- 
quently become  a  bankrupt,  for  which  purpose  the  deposi- 
tions and  the  certificate  were  put  in,  but  no  specific 
evidence  was  given  of  a  petitioning  creditor's  debt,  or  of 
the  other  previous  requisites  to  a  valid  bankruptcy ;  and 
on  the  face  of  the  depositions  there  was  some  ambiguity  in 
the  statement  as  to  the  date  of  the  petitioning  creditor's 
debt.  It  was  proved  also,  that  the  intestate  did  not  pay 
15s.  in  the  pound  under  the  alleged  commission,  and  that 
he  acquired  the  goods  in  question  subsequently  to  the  date 
of  the  certificate,  so  that  the  property  in  them  vested  ab- 
solutely in  the  assignees  under  the  Bankrupt  Act,  6  Gteo.  4, 
c.  16,  s.  127.  No  evidence  was  given  to  shew  the  applica- 
tion of  the  proceeds  of  the  sale.  It  was  contended  for  the 
plaintiff,  first,  that  the  depositions  and  certificate  were  no 
sufficient  proof  of  the  issuing  of  a  fiat,  or  of  the  existence 
of  a  petitioning  creditor's  debt ;  and  secondly,  that  the 
defendant  could  not,  in  this  action,  set  up  the  title  of  the 
assignees  against  the  plaintiff's  claim  as  administrator. 
The  Lord  Chief  Baron  reserved  the  points,  and  a  verdict 
passed  for  the  plaintiff  for  the  value  of  the  goods,  with 
leave  to  the  defendant  to  move  to  enter  a  verdict  for  him 
on  the  second  issue. 

In  Michaelmas  Term,  Erie  obtained  a  rule  nisi  accord- 
ingly, against  which,  in  the  same  term  (Nov.  23), 

Kelly  and  Butt  shewed  cause. — ^First,  the  defendant  was 
bound,  in  order  to  establish  the  proposed  defence,  to  prove 
a  valid  commission  of  bankruptcy  issued  against  the  intes- 


1842. 
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EnKrf  Pleat,  tate^   and  he  did  not  prove  it  by  merely  shewing  the 

existence  of  a  certificate.  The  petitioning  creditor's  debt, 
the  tradings  fec^  ought  to  have  been  proved  by  spedfie 
evidence.  It  is  impossible  for  the  alleged  bankrupt  to 
defeat  such  a  prim&  facie  case^  if  it  be  one,  by  shewing 
that  he  has  not  committed  an  act  of  bankruptcy.  Proof 
by  the  statement  in  the  depositions,  that  a  petitioning  cre- 
ditor's debt  was  due  at  the  date  of  the  commission,  is  no 
proof  of  its  having  been  due  at  the  time  of  the  act  of  bank-* 
ruptcy :  Clarke  v.  Askew  (a),  Haviland  v.  Cook  (b)  will  be 
cited  for  the  defendant,  but  the  authority  of  that  case 
has  been  shaken  by  subsequent  decisions.  It  is  only  in 
favour  of  the  bankrupt,  when  pleading  his  bankruptc^j 
that  the  certificate  is  made  evidence  by  sect.  126  of  the 
Bankrupt  Act.  In  Pitt  v.  ChappeUm  (c),  it  was  held  that 
a  defendant  who  pleads  the  bankruptcy  of  the  drawer  of  a 
bill  of  exchange  as  an  answer  to  an  action  against  him  by 
an  indorsee,  is  bound  to  set  forth  fully  all  the  requisites 
to  establish  a  valid  bankruptcy.  [Parkey  B. — The  allow- 
ance  of  the  certificate  is  not  conclusive  against  the  bank« 
rupt ;  but  surely  it  is  good  prim&  facie  evidence  that  all 
the  previous  steps  have  been  regular,  and  that  evidence  is 
not  disproved  by  a  mere  ambiguous  statement  in  the  dc 
positions.] 

Secondly,  the  plaintiff,  representing  the  intestate,  might 
well  maintain  this  action  against  the  defendant,  who  stands 
in  the  situation  of  a  mere  wrong-doer,  and  claims  no  title 
under  the  assignees.  It  has  been  held  that  an  uncertificated 
bankrupt  may  sue  in  trover  a  wrong-doer  who  takes  his 
goods ;  and  that,  so  long  as  the  assignees  permit  him  to 
deal  with  subsequently  acquired  property  as  his  own,  the 
wrong-doer  cannot  set  up  against  him  the  jus  tertii: 
Webb  V.  Fox  (rf) ;  Drayton  v.  Dale  [e).     The  bankrupt  may 

(o)  1  Stark.  Rep.  458,  n.  (d)  7  T.  R.  391. 

(6)  5  T.  R.  655.  (<?)  2  B.  &  Cr.  293;  3  D.  &  R, 

(c)  8  M.  &  W.  616.  534. 
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Bue  as  the  trustee  of  the  assignees :  CummngY.Boebuck  (a).  fi««*«  rf  ^'m'i 
And  the  127th  sect,  of  the  Bankrupt  Act  has  the  same 
operation  as  to  after-acquired  property^  in  the  case  of  a 
second  commission  under  which  15«.  in  the  pound  has  not 
been  paid.  The  other  side  will  rely  on  Young  v.  BmA- 
worth  {b),  in  which  it  was  held  to  be  a  good  defence  to  an 
action  of  assumpsit  for  money  had  and  received^  that  the 
plainti£P  had  been  twice  a  bankrupt^  and  had  not  paid  15«. 
in  the  pound  under  the  second  commission ;  but  there  the 
defence  was  specially  pleaded.  \Parke,  B. — ^What  special 
plea  of  that  kind  could  you  draw  which  would  not  amount 
to  an  argumentative  denial  of  the  plaintiff's  being  pos- 
sessed ?]  The  plea  in  Young  v.  Bishivorih  was  held  good 
on  special  demurrer.  \_Parke,  B. — ^The  demurrer  was  not 
on  the  ground  that  it  amounted  to  not  possessed.]  The 
rule  as  to  the  interpretation  of  the  plea  of  not  possessed  is 
laid  down  in  the  case  of  Pttmell  v.  Young  {c)y  where  it  is 
said^  "  The  plea  denying  the  close  to  be  the  plaintiff's  is  a 
denial  of  possession^  if  the  defendant  be  a  wrong-doer ;  if 
otherwise^  of  the  right  to  the  possession.''  If^  therefore^ 
the  bankrupt  has  a  possessory  title,  which  is  good  against 
a  wrong-doer,  a  party  who  comes  to  justify  under  the  right 
of  the  assignees  should  plead  specially,  giving  the  plaintiff 
colour:  Movant  v,  Sign{d),  IParke,  B. — ^The  question  is 
not  whether  you  might  not  have  given  colour,  and  pleaded 
specially,  but  whether  the  plea  of  not  possessed  is  not  suf- 
ficient. It  means  this : — ^Although  I,  the  defendant,  have 
converted  the  goods,  you,  the  plaintiff,  have  no  lawful  title 
to  them  as  against  me] .  Then  the  answer  is,  that  the 
bankrupt  has  a  lawful  title  as  against  all  but  the  assignees. 
[Lord  AMnger,  C.  B. — I  cannot  see  that  the  effect  of  sect. 
127,  at  most,  is  more  than  to  place  a  certificated  bankrupt 
under  a  second  commission  upon  which  he  has  not  paid 

(a)  Holt's  N.  P.  C.  172.  (c)  3  M.  &  W.  288. 

(6)  8  Ad.  &  £11.  470;  3  Nev.  (cQ  2  M.  &  W.  95. 

&  P.  588. 
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MaeK  of  PimUf  15s.  in  the  ponnd.  in  the  same  sitaation  as  an  uncertificatod 
1040  ^ 

^"^  bankrupt  nnder  the  5  Oreo.  2,  c.  30,  s.  9.]  There  cannot 
be  any  valid  distinction  between  the  rights  of  the  assignees 
in  the  one  case  and  in  the  other.  In  Carter  y.  Johnsom  («), 
it  was  held  that  a  defendant  in  trespass,  nnder  a  plea  that 
the  goods  were  not  the  plaintiff's^  could  not  set  np  pro- 
perty in  a  stranger  under  whom  he  did  not  justify,  in 
answer  to  the  plaintiff's  possession.  Camaby  y.  fVel^  {b) 
is  also  an  authority  that  the  issue  on  not  possessed  in  tres- 
pass is  simply  as  to  the  plaintiff's  actual  possession,  and 
that  no  question  can  be  raised  under  it  whether  the  po*- 
session  was  fraudulent. 


Erie  and  BaretoWf  contra. — In  the  first  place,  the  de- 
fendant was  at  libertyi  on  this  record,  to  set  up  the  present 
defence.  In  trover,  the  plea  that  the  goods  are  not  the 
plaintiff's  puts  in  issue  the  right  of  the  plaintiff  to  the 
possession,  as  against  the  defendant,  at  the  time  of  the 
alleged  conversion :  Isaac  v.  Belcher  (c) ;  Owen  v.  Knight  (d^. 
Butler  V.  Hobsan  (e)  is  a  dear  authority  for  the  defendant 
on  this  point.  IParke,  B. — Surely  there  can  be  no  doubt 
on  this  part  of  the  case — that  tins  plea  raises  the  whole 
question  between  the  parties.]  The  actual  possession  is 
enough,  no  doubt,  in  trespass ;  but  it  is  different  in  trover. 
This  is  an  issue  who  is  entitled  to  the  property.  {^Parke,  B. 
— It  is  not  a  case  of  simple  possession,  but  of  possesaion 
coupled  with  a  kind  of  bailment :  the  intestate  is  in  pos- 
session by  consent  of  the  assignees.] 

Then  the  plea  discloses  a  complete  defence  to  the  action. 
Yaia^  Y.RUhwarth  is  an  express  authority,  that  after- 
acquired  property  of  a  bankrupt^  who  has  not  paid  l&i.  in 
the  pound  under  a  second  comnussion,  vests  absolute^  in 


(a)  2  M.  &  Rob.  263.  (d)  4  Bing.  N.  C.  54;  5  Scott, 

(b)  8  Ad.  &  EIL  872;  1  P.  &  307. 

D.  98.  (e)  4  Biog.  N.  C.  290;  5  Soott, 

(c)  5  M.  &  W.  139.  798. 
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the  Assiffnees^  and  that  the  banknipt  therefore  can  main-  Awft.  rf  PUtu, 
tain  no  action  upon  a  contract  in  respect  of  it.  It  is  said 
it  must  be  taken  that  the  goods  were  in  the  lawful  possea- 
sion  of  the  intestate  by  the  consent  of  the  assignees.  That 
was  a  question  of  £eu^.  But,  if  he  held  the  possession  aa 
their  agent,  either  his  agency  determined  by  his  death,  or 
the  defendant  is  in  under  the  same  agency.  [Parke,  B. — 
The  first  question  is,  whether  the  intestate  could  sue ;  and 
the  second,  whether,  if  he  could,  the  title  relates  back  so 
that  hia  administrator  can  sue.  It  may  be  that  there  is 
the  same  relation  back  in  cases  where  the  intestate  had 
a  special  property  in  the  goods,  as  where  he  had  the 
absolute  property.  This  was  a  question  much  considered 
in  Ettioii  v.  Ken^  (a),  where  it  was  held,  that  there  was  not 
such  relation  back  as  to  chattels  in  which  the  intestate  had 
no  personal  interest,  but  was  merely  the  administrator  of 
another.  The  question  is,  has  the  bankrupt  such  a  title  as 
is  descendible,  so  to  speak,  or  has  the  party  title  who  ia  in 
by  the  authority  of  the  assignees?  Lord  Abinger,  C.  B. — 
Your  argument  is,  that  though  a  possessory  title  is  good 
against  a  mere  wrong-doer,  that  has  no  application  where 
the  party  suiug  has  no  possession,  and  where  the  party 
imder  whose  title  he  comes  in  had  no  possession  at  the 
time  of  the  wrong  done,  being  then  dead ;  and  therefore 
that  it  is  a  mere  issue  on  /i//ie.]  Yes.  And  it  is  submitted 
that  there  is  a  material  difference  between  the  case  of  an 
uncertificated  bankrupt,  and  of  a  bankrupt  who  has  not  paid 
15«.  in  the  pound  under  a  second  commission.  The  wards 
of  sect.  127  are  stronger  than  those  of  the  5  Geo.  2,  c.  30, 
s.  9.  The  latter  merely  made  the  after-acqiiired  property 
''  liable  to  the  creditors  f  the  former  vests  it  in  the  as- 
signees. And  in  Ex  parte  Robtaison,  in  re  Freer  {b),  the 
Yice-Chancellor  of  England  held,  that  under  that  clause 
it  vests  in  them  absolutely,  and  ab  initio.     The  bankrupt 

(o)  7  M.  &  W.  306.  {h)  Mont.  &  M'Arth.  44. 
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&e*.  ofPUoM,  himself,  therefore,  could  not  have  sued :  but  much  less  his 
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administrator.    For  what  purpose  could   he  sue?     The 

goods  when  recovered  must  be  assets ;  yet  it  [is  clear  the 
assignees  could  claim  them,  and  that  the  plaintiff  could  not 
distribute  them.  This  supposed  license  or  permission 
of  the  assignees,  therefore,  if  it  exist  at  all,  was  per- 
sonal to  the  bankrupt,  and  does  not  survive  to  his  repre- 
sentative. 


Lord  Abinoeb,  C.  B. — It  appears  to  me  to  be  sufSciently 
clear,  upon  all  the  authorities,  that  this  action  might  have 
been  maintained  by  the  bankrupt  himself  in  his  lifetime, 
on  the  principle  that  a  possession  by  the  consent  of  the 
true  owner  is  a  lawful  possession  against  a  third  party: 
but  my  doubt  is,  whether  the  same  principle  applies  to 
the  administrator,  unless  the  wrong  were  done  in  the  life* 
time  of  the  intestate^  On  that  point  we  will  take  some 
time  to  consider. 

Parke,  B. — That  appears  to  me  to  be  the  only  point  on 
which  consideration  is  required.  It  is  clear  that  the 
applying  for  and  obtaining  a  certificate  of  conformity  is 
evidence  against  the  party  of  the  validity  of  the  bank- 
ruptcy; not  conclusive  indeed,  but  evidence;  and  it  is 
clearly  not  disproved  by  the  depositions  put  in,  which  seem, 
indeed,  to  have  been  admitted  per  incuriam,  for  I  do  not 
see  how  they  were  admissible  at  all.  Then  as  to  the  next 
point,  I  do  not  see  any  difference  between  the  position  of 
a  bankrupt  after  a  second  commission,  who  has  not  paid 
lbs.  in  the  pound,  and  that  of  an  uncertificated  bankrupt: 
both  have  a  kind  of  special  property  of  the  same  descrip- 
tion. In  Ex  parte  Robinson,  the  attention  of  the  ^oe- 
Chancellor  does  not  appear  to  have  been  called  to  the 
analogy  between  their  two  characters.  In  both  cases,  the 
bankrupt  has  a  kind  of  special  property  against  all  but  the 
assignees,  and  may  maintain  trover  against  a  wrong-doer. 
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It  is  different  firom  the  case  of  a  mere  naked  possession :  JSnrA.  €f  Pteas, 

the  question  whether  that  will  entitle  a  party  to  maintain     ^   ^^^' 

trover,  even  against  a  wrong-doer,  is  one  upon  which  I 

entertain  considerable  doubt,  and  which  has  yet  to  be 

determined.    The  question  then  here  is,  whether  the  right 

of  the  bankrupt  to  this  after-acquired  property  stops  with 

his  life,  or  passes  to  his  administrator.    The  case  of  Young 

V.  Rishworth  decides  nothing  as  to  the  difference  between 

after-acquired  property  in  the  case  of  a  bankrupt  under  a 

second  commission,  not  having  paid  15«.  in  the  pound,  and 

in  that  of  an  uncertificated  bankrupt.    The  plea  there  did 

not  state  that  it  was  after-acquired  property,  but  only  that 

the  plaintiff  had  become  bankrupt  a  second  time,  and 

had  not  paid  15«.  in  the  pound;  and  all  that  the  (Tourt 

decided  was,  that  the  plea  was  prim&  facie  an  answer  to 

the  declaration,  and  that  the  facts  ought  to  have  been 

replied. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Lord  Abingeb,  C.  B. — ^There  was  a  case  of  Fyson  v. 
Chambers  discussed  last  term,  in  which  Mr.  Erie  moved 
for  a  rule  to  show  cause  why  the  verdict  should  not  be  set 
aside,  and  a  verdict  entered  for  the  defendant,  or  a  non- 
suit had.  The  case  was  this : — The  plaintiff  was  the  ad- 
ministrator of  a  person  of  the  name  of  Croft,  but  he  did 
not  take  out  letters  of  administration  for  many  months 
after  Crofti's  death.  It  appeared  that  afl;er  Croft^^s  death, 
there  were  two  persons  who  were  connected  with  him,  one 
of  whom  had  possession  of  his  goods,  which  remained  in 
his  house  imdisposed  of  imtil  the  period  when  the  defend- 
ant, who  was  an  auctioneer,  disposed  of  them.  Some 
time  after  that  the  plaintiff,  who  was  a  creditor  of  Croft, 
took  out  administration  to  his  effects,  and  then  brought 
this  action  against  the  defendant  for  the  conversion  by 
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jBwA.  rf  Piemty  the  Bale  of  the  goods.    At  the  trial  it  appeared  to  me 

that  the  plaintiff^  having  taken  out  administration   so 
long  after  the  event  had  happened^  was  rather  acting 
sharply  towards  the  defendant  in  bringing  this  action^  and 
I  was  disposed^  if  possible^  to  have  defeated  his  object; 
but  however^  I  did  not  think  myself  entitled  upon  the 
evidence  to  say  that  the  goods  were  not  the  administrator's. 
Then  Mr.  Erie  raised  another  objection,  which  he  endea- 
voured to  support  by  evidence ;  viz.  that  Croft  had  been 
twice  a  bankrupt^  and  had  not  paid  \5s.  in  the  pound 
under  the  second  commission^   and  therefore  that  the 
goods  vested  in  and  still  remained  the  absolute  property 
of  the  assignees.    The  Court  was  very  desirous^  if  possible, 
of  giving  effect  to  one  or  the  other  of  the  objections  to  this 
verdict  for  the  plaintiff;  but^  upon  consideration^  we  ap- 
prehend we  eannot  do  so.    With  regard  to  the  first  objec- 
tion, it  was  proved  that  the  plaintiff  took  out  administration 
many  months  after  the  deceased  died,  not  until  after  the  act 
of  conversion  had  taken  place ;  and  if  the  conversion  of 
these  goods  had  actually  taken  place  by  the  relatives  of 
the  deceased  before  the  defendant  had  interfered,  so  as  to 
pass  the  property,  the  subject  of  that  conversion,  to  some- 
body else,  I  for  one  should  be  unwilling  to  say  that  the 
administrator  could  have  retained  the  property  and  sued 
for  such  conversion.     But,  on  considering  this  case,  it  ap- 
pears that  the  first  act  of  conversion  done,  after  the  death 
of  the  deceased,  was  the  very  sale  of  the  goods,  in  whidi 
the  supposed  executor  and  the  defendant  were  actually 
concerned  together,  and  that  all  parties  were  therefore 
liable  in  an  action  of  trover.     Now  it  is  very  true,  if  an 
action  had  been  brought  in  trover  by  the  administrator 
against  the  executor  de  son  tort,  the  cases  have  decided 
that  an  executor  de  son  tort  may  recoup  himself  in 
damages  for  all  money  he  has  paid  bona  fide  on  account  of 
the  testator;  and  so  might  the  defendant  in  this  case,  if 
he  had  given  any  evidence  that  the  executor  de  son  tcMrt 
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had  paid  the  debts  of  the  testator  out  of  the  pfooeeds  of  B»ck,  qfpu^^ 
the  sale.  No  such  evidence  was  given^  and  it  therefore 
remains  a  conversion  without  any  thing  to  excuse  it,  or  to 
diminish  the  amount  to  be  recovered.  And  as  to  the 
second  point,  it  appears  to  us,  on  consideration  of  all  the 
facts,  that  this  case  falls  within  a  class  of  cases  in  which  it 
has  been  decided,  that  where  the  assignees  have  permitted 
the  bankrupt  to  remain  for  a  considerable  time  in  posses- 
sion of  property  acquired  after  his  bankruptcy,  although 
thqr  may  interfere  and  take  it  away,  it  is  not  competent 
to  third  parties  to  set  up  a  claim  which  the  assignees 
themselves  do  not  think  fit  to  insist  upon.  We  therefore 
think  that  there  was  a  good  title  in  the  bankrupt  against 
all  the  world  but  the  assignees.  Now  the  defendant  in 
this  case  is  not  the  assignee,  and  has  no  right  to  set  up  a 
title  of  third  persons  to  cover  his  own  default :  we  think, 
therefore,  that  the  verdict  should  stand  for  the  plaintiff, 
and  that  the  rule  must  be  discharged. 

Rule  discharged. 


The  Eael  or  Falmouth  v,  Roberts. 


Ai 


Jan.  29. 


.SSUMPSIT. — The  declaration  stated  that  the  defend-  The  defendant 
ant  had  become  and  then  was  tenant  to  the  plaintiff  of  a  1^*"  pWntrtf 
certain  messuage,  farm,  and  lands,  except  as  in  a  certain  of»f»™»fr««n 

^  '  '  >  i-  year  to  year,  by 

parol,  but  after- 
wards signed  an  agreement  contaioing  certain  stipulations  as  to  the  mode  of  tillage.  In  an 
action  by  the  landlord  for  breaches  of  these  stipulations,  the  agreement,  on  being  produced, 
contained  an  erasure  in  the  term  of  years  mentioned  in  the  habendum,  which  was  altered  from 
seven  to  fourteen :  —  Heldf  that  in  this  action  the  agreement  might  be  received  in  evi* 
dence  without  any  explanation  of  the  erasure,  the  term  of  years  being  immaterial  to  the  parol 
contract  between  the  parties,  to  hold  from  year  to  year,  subject  only  to  the  terms  of  the 
agreement  as  to  the  cultivation  of  the  land. 

The  agreement  was  attested  by  the  landlord's  steward,  who,  after  having  been  apprehended 
for  embezzlement,  had  absconded,  and  could  not  be  found  after  search  at  his  bouse,  and  at 
the  inns  he  was  in  the  habit  of  frequenting : — Held,  that  evidence  of  his  handwriting  was  pro- 
perly received. 

Where,  A.  B.  the  elder  being  summoned  on  a  special  jury,  A.  B.  the  younger,  of  the  same 
place,  by  mistake  answered  to  the  name,  was  sworn,  and  sat  as  a  special  juror  on  the  trial  of  a 
cause  ;  the  Court,  in  its  discretion,  refused  a  new  trial,  after  verdict  for  the  plaintiff,  it  appear- 
ing that  the  defendant's  attorney's  clerk  was  aware  of  the  mbtake  at  the  time  of  the  trial,  and 
made  no  objection,  and  the  attorney  himself  not  negativing  his  knowledge  of  the  mistake. 
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Btck.rf  PUm,  agreement  theretofore  made  between  the  plaintiff  and  f]i6 

defendant  is  excepted,  subject  to  the  defendant's  keeping;, 
as  such  tenant,  certain  terms  and  agreements,  that  is  to 
say  &c.  The  declaration  then  set  out  the  terms  of  an 
agreement  relating  to  the  mode  of  farming  the  land,  bj 
laying  thereon  a  certain  quantity  of  manure,  not  oonvert- 
ing  meadow  land  into  tillage,  &c.  &c.,  and  assigned  various 
breaches  in  respect  thereof.  At  the  trial  before  RolfCy  B., 
at  the  last  Cornwall  Assizes,  it  appeared  that  the  fetrm  was 
originally  let  by  parol  by  the  plaintiff's  steward  to  the  de- 
fendant, as  tenant  from  year  to  year ;  and  that  afterwards 
the  defendant  signed  an  agreement  containing  certain 
terms  and  stipulations  as  to  the  mode  of  tillage.  The  at- 
testing witness  to  this  agreement  was  the  steward ;  who, 
being  afterwards  apprehended  under  a  warrant  for  embes- 
zhng  the  plaintiff's  rents,  had  been  liberated  on  a  promise 
to  attend  at  a  certain  time  and  place  to  investigate  his  ac- 
counts, but,  instead  of  doing  so,  absconded.  Inquiries^ 
had  been  made  for  him  at  his  house,  and  at  the  inns  he 
had  been  in  the  habit  of  frequenting,  but  without  success. 
The  learned  Judge,  imder  these  circumstances,  admitted 
evidence  of  his  handwriting. 

The  agreement,  on  being  produced,  appeared  to  contain 
an  erasure  and  interlineation  as  to  the  term  of  years  men- 
tioned in  the  habendum,  which  appeared  to  be  altered  from 
seven  to  fourteen ;  whereupon  it  was  objected  for  the  de- 
fendant, on  the  authority  of  Knight  v.  Clements  (a),  that, 
without  some  explanation  given  by  the  plaintiff  of  the  time 
at  which  the  erasure  was  made,  the  agreement  could  not 
be  read  in  evidence.  The  learned  Judge,  however,  admit- 
ted it,  and  the  plaintiff  had  a  verdict,  damages  £20. 

In  Michaelmas  Term  last  (Nov.  6)^  Crowder  moved  [b) 
for  a  rule  to  shew  cause  why  a  new  trial  should  not  be 
had,  on  the  ground  of  misdirection. — First,  there  was  not 

(a)  8  Ad.  &  Ell.  215;  3  Nev.  &  P.  375. 
(6)  Before  Lord  Ah'mgery  C.  B.,  Parke,  B.,  Gurney,  B.  and  Ratfe.  B. 
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snfficient  proof  of  searcli  for  tlie  attesting  witness  to  let  S*eh.  tf  PUa$, 
in  the  evidence  of  his  handwriting.  No  application  was 
shewn  to  have  been  made  to  any  member  of  his  family. 
[The  learned  Judge  read  his  notes  of  the  evidence  as  to 
this  point,  and  the  Court  held  that  it  was  clearly  sufficient.] 
Secondly,  the  agreement  having  been  altered  in  a  material 
part,  and  there  being  no  proof  when  that  alteration  was 
made,  it  ought  not  to  have  been  admitted.  The  onus  was 
upon  the  plaintiff  to  shew  that  the  alteration  was  made 
before  the  execution  of  the  instrument,  or  with  the  consent 
of  the  parties.  Henman  v.  Dickinson  (a),  Johnson  v.  Duke 
of  Marlborough  (b),  Knight  v.  Clements.  [Parke,  B. — ^The 
general  rule  imdoubtedly  is,  that  where  there  appears  to 
be  an  alteration  in  the  document,  it  lies  upon  the  party 
producing  it  to  explain  it.  But,  in  truth,  the  holding  here 
is  under  a  parol  agreement,  only  incorporating  so  much  of 
the  written  instrument  as  is  applicable  to  a  yearly  holding. 
In  that  point  of  view,  the  duration  of  the  term  therein 
mentioned,  whether  seven  or  fourteen  years,  is  immaterial ; 
it  is  altogether  dehors  the  agreement,  and  quite  independ- 
ent of  the  contract  which  the  parties  have  entered  into,  to 
farm  the  land  according  to  the  stipuktions  of  that  agree- 
ment. The  alteration  of  the  instrument  could  not  make 
the  defendant  hold  according  to  the  custom  of  the  country, 
instead  of  according  to  the  terms  of  their  agreement. 
Suppose  the  paper  were  destroyed,  the  parol  agreement 
would  still  remain.  The  rule  of  law  applies  where  the 
obligation  is  by  reason  of  the  instrument ;  here  the  obli- 
gation is  by  reason  of  the  parol  contract  of  the  parties, 
quite  independent  of  the  subscription  of  that  paper,  and 
arising  from  the  occupation  of  the  land  upon  all  the  terms 
of  that  instrument  which  are  applicable  to  a  tenancy  from 
year  to  year;  as  to  which,  an  alteration  in  the  term  of 
years  is  wholly  immaterial.     Roye,  B. — This   declaration 


(a)  5  Bing.  183 ;  2  M.  &  P.  289. 


(6)  2  Stark.  Rep.  313. 
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*  ^     create  a  tenancy  from  year  to  year^  on  the  terms  of  tiiat 

Babl  or      airreement  as  to  the  caltivation  of  the  land.] 

Palmovth 

9,  Thirdly,  there  was  a  mis-trial. — On    this    point  the 

learned  counsel  produced  affidavits,  from  which  it  ap- 
peared that  one  William  Rogers,  the  yoimger,  of  Sidefinrd, 
in  the  parish  of  St.  Grermains,  was  sworn  as  a  special  juror» 
and  sat  as  such  on  the  trial  of  this  cause,  not  being  dul^ 
qualified  to  sit  either  as  a  special  or  a  common  juror, 
though  without  any  fraudulent  intention,  or  collusion  with 
either  the  plaintiff  or  the  defendant ;  that  William  BogerSj 
the  elder,  of  the  same  place,  was  the  party  named  in  the 
precept,  and  had  been  duly  summoned  in  pursuance  there- 
of; that  the  clerk  of  the  defendant's  attorney  was  present 
at  the  trial,  and  was  perscnially  acquainted  with  both  the 
elder  and  the  younger  Rogers. — ^Neither  the  attorney  nor 
his  clerk  negatived  their  knowledge  of  the  mistake  at  the 
time  of  the  trial* — A  rule  having  been  granted  on  this 
point  only. 

Erie  and  Montague  Smith  now  shewed  cause,  and  iii|^ 
that  this  was  a  matter  entirely  for  the  discretion  of  the 
Court ;  mU  v.  Yates  (a) ;  and  as  there  was  no  pretence  for 
saying  that  any  injustice  had  been  done  in  the  present 
case,  the  Coxat  in  their  discretion  would  not  grant  a  new 
trial,  it  appearing  that  the  defendant's  attorney's  derk 
must  have  known  of  the  mistake  at  the  time,  and  yet 
made  no  objection,  and  neither  he  nor  his  employer  de- 
nying such  their  knowledge.  In  Dovey  v.  Hobson  {b)  the 
objection  was  taken  before  trial.  Rex  v.  Tremeame  {c)  waa 
the  case  of  an  indictment  for  perjury,  and  there  the  juror 
was  not  only  disqualified  but  under  age. 

Crowder  and  Bere,  in  support  of  the  rule,  admitted  that  it 

(a)  12  East,  229.  (6)  2  Marsh.  154 ;  6  Taunt  460. 

(c)  5  B.  &  Cr.  254. 
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iras  a  matter  for  the  discretion  of  the  Court,  but  submitted  ^^tch.  of  Piea^, 

1842 
that  as  the  party  who  sat  as  the  juror  was -altogether  un-  - 

qualified^  and  it  did  not  appear  that  the  attorney  or  his       Barl  of 

derk  knew  of  the  mistake  before  the  jury  were  swom^  it  v. 

was  fit  that  the  yerdict  should  be  set  aside. 


Pabke^  B. — Rex  v.  Huni  (a),  and  the  other  cases  which 
haye  been  cited,  shew  that  it  is  altogether  discretionary 
with  the  Court  whether  under  such  circumstances  they 
will  grant  a  new  trial.  Now,  here  the  affidayit  of  the 
defendant's  attorney's  clerk  shews  his  knowledge  of  the 
parties  at  the  trial,  and  no  affidayit  is  made  by  the  attor- 
ney himself  that  he  was  ignorant  of  the  mistake  at  all.  I 
think,  therefore,  that  we  shall  exercise  our  discretion  pro- 
perly in  discharging  this  rule. 


The  other  Barons  concurring. 


Bule  discharged. 


(a)  4  B.  &  Aid.  430. 


BiLTON   V.  ClAPPSRTON. 

I  Jan.  31. 

N  this  case,  the  defendant,  who  had  been  conditionally  Where  a  de- 

discharged  under  the  Insolvent  Debtors  Act,  1  &  2  Vict.  i^eii*oondu 
c.  110,  s.  84,  was  arrested  tinder  a  writ  of  capias,  issued  tonally  dii- 

'  '  ^  x-      ^  charged  under 

in  pursuance  of  the  85th  section  of  the  same  act,  which  *«  insoWcnt 
provides,  that  in  all  cases  where  it  shall  have  been  adjudged  i  &  2  Vict. 
by  the  Insolvent  Debtors  Court,  that  any  prisoner  shall  be  ^J  ut!g^m 
discharged  conditionally,  "  such  prisoner  shall  be  subject  «^8ted  under 
and  liable  to  be  detained  in  prison,  and  to  be  arrested  and  issued  pursuant 

to  the  85th  sect. 

of  the  same 
Act,  it  is  not  necessary  that  a  judge's  order  should  have  been  taken  out  for  the  defendant's 
arrest  under  the  3rd  section  of  the  Act. 

Where  an  afBdaTit  of  debt  described  the  plaintiff  as  "  W.  B.  the  younger/'  but  in  the  capias 
he  was  called  "  W.  B."  only,  bis  father  bearing  the  same  name  and  residing  in  the  same  town 
as  himself: — Held,  that  the  writ  was  bad,  but  the  Court  allowed  the  plaintiff  to  amend  it  on  pay- 
ment of  costs,  on  the  ground  that  the  plaintiff  might  suffer  a  detriment  if  tha  defendant  ware 
discharged  out  of  custody,  and  it  not  being  a  mere  question  of  costs. 
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Etdk.  fif  PUast  chained  in  custody,  at  the  suit  of  any  one  or  more  of  his 
^    1842.  ^    ^^  j^gj,  creditors  with  respect  to  whom  it  shall  have  been  so 
BiLTON       adjudged,  at  any  time  before  such  period  shall  have  arrived, 
Clappbrtom.   in  the  same  manner  as  he  would  have  been  subject  thereto 
if  this  act  had  not  passed/'    The  capias,  which  was  issued 
out  of  this  Ck)urt,  and  tested  in  the  name  of  the  Lord  Chief 
Baron,  was  indorsed  as  follows: — '^  Issued  under    the 
authority  of  1  &  2  Vict.  c.  1 10,  s.  84,  by  virtue  of  an  adju- 
dication of  the  Ck)urt  for  the  relief  of  Insolvent  Debtors.^' 
The  order  of  the  Insolvent  Debtors  Court  was  grounded 
on  an  afSdavit  intitled  in  the  Court  of  Exchequer,  dis- 
closing a  debt  exceeding  £20  due  to  the  plaintiff,  and  in 
the  form  of  an  old  affidavit  to  hold  to  bail. 

W.  H.  Watson,  on  a  former  day  in  this  term  (Jan.  20), 
moved  to  set  aside  the  capias  and  all  subsequent  proceedings 
as  irregular,  on  the  ground  that  there  ought  to  have  been 
a  judge's  order  for  holding  the  defendant  to  bail,  under  the 
8rd  section  of  the  statute;  and  if  so,  that  the  affidavit  ought 
to  have  shewn  a  sufficient  cause  of  action,  and  sufficient 
fSEU^ts  to  give  a  judge  jurisdiction  under  that  section. 

Lord  Abingeb,  C.  B. — If  a  judge's  order  were  necessary 
for  this  arrest,  there  might  be  some  ground  for  objecting 
to  the  form  of  this  affidavit ;  but  the  plaintiff  is  entitled  to 
make  this  arrest  in  the  same  manner  as  if  the  statute  had 
never  been  passed;  and  consequently,  all  the  provisions  in 
the  3rd  section  are  irrelevant  to  the  present  question. 
There  is  therefore  no  ground  for  granting  a  rule  on  that 
point. 

Alderson,  B. — The  effect  of  the  85th  section  of  this 
statute  is  to  render  every  party  discharged  by  the  Insolvent 
Debtors  Court,  in  the  manner  this  defendant  has  been,  as 
liable  to  be  arrested  by  force  of  a  writ  of  capias,  as  if  the 
other  provisions  in  the  act  for  the  abolition  of  arrest  upon 
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the  statute,  a  party  might  have  been  arrested  on  such  a 

writ,  provided  a  proper  affidavit  were  made,  sufficiently  dis-        Bilton 

closing  a  debt,  to  the  amount  of  £20  or  more,  due  firom  him    Clappertow. 

to  the  plaintiff.     So,  since  the  statute  in  the  present  case, 

the  arrest  is  lawful,  provided  a  sufficient  affidavit  of  debt  is 

produced,  and  unless  you  can  shew,  by  affidavit,  something 

to  taint  the  arrest  with  illegality. 

Rule  refused  on  that  point. 


Waison  then  moved  for  and  obtained  a  rule  to  shew 
cause  why  the  writ  should  not  be  set  aside,  and  why  the 
bail-bond  should  not  be  delivered  up  to  be  cancelled  on 
the  ground  of  variance,  the  plaintiff  having  been  described 
in  the  affidavit  of  debt  as  "  Walter  Bilton  the  younger,*' 
whereas  in  the  writ  of  capias  he  was  described  as  ''  Walter 
Bilton'*  only.  It  appeared  that  the  plaintiff  resided  at 
Hull,  where  his  father,  whose  name  was  "  Walter  Bilton,*' 
also  resided,  but  the  father  was  not  a  creditor  of  the  de- 
fendant. 

Martin  now  shewed  cause. — ^There  is  no  necessity  for 
stating  that  the  "Walter  Bilton"  who  is  sued  was  Bilton 
the  younger.  It  is  a  mere  question  of  identity,  and  it  appears 
from  the  affidavits  that  Bilton  the  elder  was  not  a  creditor 
of  the  defendant,  and  that  Bilton  the  younger  was  the 
party  who  made  the  affidavit  of  debt  and  sued  out  the  writ 
against  the  defendant.  There  may  be  a  trifling  variance 
between  the  affidavit  to  hold  to  bail  and  the  writ,  but  the 
Court  will  not  set  the  proceedings  aside  on  that  ground,  and 
there  is  no  authority  for  saying  that  a  party  is  bound  to 
describe  himself  as  "  the  younger, "  or  "  the  elder  ".  Per- 
jury might  well  be  assigned  on  this  affidavit,  if  it  were  un- 
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Jbcft.  tf  FUn,  true*    It  is  a  mere  question  whether  the  partjmaking  the 

affidavit  of  debt^  and  the  party  suing  out  the  writ,  are  the 


BiLTo*  same.  In  —  v.  BeimoUs  {a),  it  was  held  that  a 
CuLPPBETov.  ance  between  the  affidavit  to  hold  to  bail  and  the  writ,  in 
the  letters  of  the  defendant's  name^  as  Rennott  instead  of 
Memwtti,  did  not  vitiate  the  affidavit.  It  is  sufficient  to 
shew  that  the  action  is  brought  by  Walter  Bilton^  the 
same  person  who  made  the  affidavit  of  debt.  At  all  eventa, 
if  the  writ  be  wrongs  the  Court  will  amend  it. 

Watson,  contra. — ^The  variance  is  a  material  one,  and  the 
defendant  is  entitled  to  be  discharged.      In  Com.  Dig. 
(E  22),  it  is  said,  "  So  if  the  plaintiff  sues  by  his  chris- 
tian or  surname  with  an  addition,  and  in  other  actions  the 
addition  is  omitted,  it  shall  be  pleaded  in  abatement :  aa,  if 
he  sues  by  the  name  of  Henry  Norman,  of  B.,  and,  in  other 
writs  against  the  same  defendant  in  another  county,  is 
named  Heniy  Norman  only,  the  other  writs  shall  abate 
where  the  addition  is  omitted;  though  it  was  objected  that 
perhaps  there  was  another  of  the  same  name  in  the  counly 
where  the  first  action  was  brought,  and  not  in  the  county 
where  the  other  actions  are  brought.^'     In  GrindaU  y. 
Smith  {b),  where  the  plaintiff  had  described  hims^  as 
Charles  Edmund  in  the  affidarit  to  hold  to  bail,  and  was 
called  Charles  (mly  in  the  writ  and  declaration,  it  was  held 
that  the  defendant  ought  to  have  applied  to  set  aside  the 
writ.     Secondly,  the  Court  will  not  amend  the  writ  unless 
it  be  shewn  that  if  it  be  not  allowed  the  defendant  would 
be  able  to  avail  himself  of  the  Statute  of  Limitations, 
which  has  not  been  done  here. 

Aldebson,  B.  (c). — It  appears  by  the  affidavit,  that  there 


(«)  1  Chit.  Rep.  659,  n.  last  day  of  term,  but  before 

(6)  1  M.  &  P.  24.  vering  this  judgment  he  consulted 

(c)  This  case  was  heard  before  the  rest  of  the  Court 
yHderscUf  B.,  sitting  alone,  on  tfie 


HILARY  TISM,  6  VICT.  477 

are  two  persons  named  Walter  Bilton.  in  the  town  of  Hull.  *«*•  ^  Pkm, 
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Now,  when  no  addition  is  made  to  the  name,  does  it  not  ^ 

imply  that  the  party  intended  was  Walter  Bilton  the  elder?  Biltom 
The  Masters  all  say  that  the  proper  way  to  sue  out  the  Clappbrtoic. 
writ  was  in  the  name  of  Walter  Bilton  the  younger.  The 
plaintiff  has,  therefore,  a  good  affidavit  of  debt,  but  not  a 
good  writ.  I  have,  however,  conferred  with  the  rest  of  the 
Court,  and  they  think  that  the  writ  in  this  case  ought  to 
be  amended,  on  payment  by  the  plaintiff  of  the  costs  of 
this  application.  The  principle  acted  upon  by  the  Courts 
appears  to  be  this,  that  an  amendment  will  not  be  allowed, 
where  the  sole  object  is  to  save  costs ;  but  where  the  re- 
fusal to  amend  would  deprive  a  party  of  his  remedy,  as 
where  the  Statute  of  Limitations  would  apply  if  an  amend- 
ment were  not  made,  or  the  plaintiff  would  suffer  any  ma- 
terial detriment  (a)  if  the  defendant  were  discharged  out 
of  custody,  there  the  Courts  will  allow  the  writ  to  be 
amended.  The  present  case  falls  within  that  principle,  for  it 
involves  something  more  than  a  mere  question  of  costs. 
The  object  of  arresting  this  party  is,  to  carry  into  effiect 
the  punishment  inflicted  under  the  Insolvent  Act,  to  which 
the  defendant  ought  to  submit.  I  think,  therefore,  that  the 
writ  must  be  amended,  and  that  the  plaintiff  must  pay  the 
costs  of  this  application. 

Rule  discharged  accordingly. 

(a)  Referring  to  P/oc^v.PacA«co,  ante,  p.  342. 
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^      y  '  ^  Taylob  V.  Whitworth. 

Jan.  31 .  rp 

An  affidavit  of  -*-  ^^^  ^^  ^  ^^  ^  compute  principal  and  interest  on  a 

aerriceof  a  rule  ^jjjj  q£  exchange,  and  the  question  was  as  to  the  sufficiency 

the  deponenta  of  the  scrvice  of  the  rulc  nisi.    R,  Denman,  in  moving  to 

above-named  make  the  rule  absolute,  produced  an  affidavit  which  stated 

a^t^e^^rp^o*  *hat  the  deponent,  on  Saturday,  the  29th  January,  did 

the  rule,  by  serve  the  above-named  defendant  with  a  true  copy  of  the 

delivering  and  ^                                   •^•'^ 

leaving  with  rulc  hereto  annexed,  by  delivering  and  leaving  with  one 

defendant's  re-  Hitchcock,  at  the  said  defendant's  residence,  situate  in 

A^'Tmlr^py  KAvenhurst  Street,  Birmingham,  a  true  copy  of  the  said 

of  the  said  nilc,  and  at  the  same  time  shewing  the  oriennal  thereof, 

rule,  and  at  the  °                 ®                         ' 

laroetimeshew-  and  that  the  said  Hitchcock  promised  to  deliver  the  said 

tt'.nd"*'  «>Py  to  ^^  defendant. 

that  the  said  H. 
promised  to 

deliver  the  said  Alderson,  B.  {a) — ^Thc  affidavit  is  insufficient     It  does 

defendant:"^  Hot  appear  who  Hitchcock  is;  he  may  be  the  deponent's 

wfficieiit^'it  ^^"^  ^^^'^  whom  he  took  with  him  to  the  defendant's  dwell- 

did  not  shew  a  ing-housc.    It  should  appear  that  there  was  a  service  upon 

service  on  any  '^                                          **                                                               -^  ^ 

person  connect-  a  servant  of  the  defendant's,  or  some  other  person  who  is 

ed  with  the  de-  .    ,      •.<■    i  •          •! 

fendant's  resi-  Connected  With  his  residence. 

*^''*"^-  Rule  refused. 

(a)  Sitting  alone  on  the  last  day  of  term. 


Burgh  v,  Schofield. 


Jan.  31.      rp 
1] 


Where  an  ap-  i-  HIS  was  a  rulc  Calling  upon  the  claimants  on  a  sheriff's 

TnterpSlder  *°  interpleader  rule  to  pay  the  plaintiff's  costs  of  appearance, 

rule  is  made  to  they  having  abandoned  their  claim.     The  application  of 

Chambers,  pur-  the  sheriff  was  made  by  summons  to  a  judge  at  chambers 

sut  1  &2  Vict  pursuant  to  the  stat.  1  &  2  Vict.  c.  45,  s.  2,  who  heard  the 

judM  at  Cham-  ^^^^^^^^i  ^^^  ^^  ^^^  1^*1^  December  made  an  order  for 

hers  only,  and  an  issuc,  which  was  Subsequently  abandoned. 

not  the  court,  •^ 
has  authority  as  to  the  costs  of  the  proceedings. 
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Hayes  shewed  cause,  and  contended  that  the  Court  had  -*?*<?*•  ^  P^^» 
no  power  under  such  circumstances  to  make  any  order  as  ^  *  ^ 

to  the  costs,  but  that  the  application  must  be  made  to  the  Buegh 
learned  judge  before  whom  the  previous  proceedings  had  Schopibld. 
taken  place.  The  stat.  1  &  2  Vict.  c.  45,  s.  2,  enacts, 
'^that  it  shall  be  lawful  for  any  judge  of  the  supreme 
courts  to  exercise  such  powers  or  authorities  for  the  relief 
and  protection  of  the  sheriff  or  other  officer,  as  may,  by 
virtue  of  the  Act  1  &  2  Will.  4,  c.  58,  s.  6,  be  exercised 
by  the  said  several  Courts  respectively,  and  to  make  such 
order  therein  as  shall  appear  to  be  just/'  ''  and  the  costs 
of  such  proceedings  shall  be  in  the  discretion  of  such  Judge/* 
The  statute,  therefore,  delegates  the  whole  authority  of 
the  Court  to  the  individual  judge ;  and  the  discretion  as  to 
the  costs  may  much  more  fitly  be  exercised  by  the  judge 
who  has  heard  all  the  circumstances  of  the  case.  Such  a 
construction  is  in  accordance  both  with  the  express  words 
of  the  Act,  and  also  with  all  convenience  and  justice. 

Martin,  contra. — According  to  the  rule  laid  down  by  the 
Courts  as  to  the  construction  of  the  Ist  section  of  the 
Interpleader  Act,  1  Will.  4,  c.  58,  the  plaintiff  had  a  right 
to  make  this  application  to  the  Court.  According  to  the 
interpretation  put  by  the  other  side  upon  the  Act  1  &  2 
Vict.  c.  45,  nobody  has  any  jurisdiction  in  this  respect  but 
the  individual  judge  who  made  the  order.  But  it  never 
could  have  been  the  intention  of  the  legislature  to  oust  the 
general  jurisdiction  of  the  Court  over  matters  occurring  in 
the  Court,  whether  at  Chambers,  or  elsewhere ;  that  could 
not  be  done  without  express  words.  Under  the  1  Will.  4, 
c.  58,  s.  1,  it  has  been  held,  that  though  a  judge  had 
originated  the  proceedings,  the  Court  has  jurisdiction  as 
to  the  costs ;  yet  there  "  the  Court,  or  any  judge  thereof,'* 
are  respectively  spoken  of  throughout  the  section.  The 
latter  act  was  passed  for  the  express  purpose  of  putting  the 
sixth  section  on  the  same  footing  in  all  respects  as  the 

VOL.  IX.  R  R  M.  w. 
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B»eh.qfPl€M,  first:   and  there  are  no  words  sufficient  to  deprive  the 
^     Court  of  its  power  to  regulate  its  own  proceedings^  wh&- 
BusGB       ther  at  Chambers  or  in  banc. 

9, 
SCHOPIBLD. 

Lord  Abingeb^  C.  B. — There  is  some  perplexity  in  this 
matter^  but  upon  the  whole^  it  appears  to  me  that  by  this 
act  of  Parliament  the  discretion  is  vested  in  the  judge. 
The  case  was  not  provided  for  by  the  first  act^  and  the 
second  was  no  doubt  passed  to  remedy  that  defect :  but 
the  express  words  of  that  act  give  the  discretion  as  to  the 
costs  of  the  proceedings  to  the  judge^  and  it  is  sought  to 
be  taken  away  only  by  a  construction  founded  on  the  sup- 
posed intention  of  the  legislature.  There  appears  to  be 
no  inconvenience,  however,  in  construing  the  act  literally, 
except,  indeed,  in  the  event  of  the  judge  dying,  or  being 
removed  to  another  Court.  In  the  1st  section  of  the  1  &  2 
Will.  4,  c.  58,  the  words  are  alternative,  "  the  Court,  or 
any  judge  thereof/'  Most  probably  the  Court,  even  if  it 
possessed  jurisdiction,  would  refer  the  matter  back  to  the 
judge  who  had  entertained  it  at  Chambers,  except  in  a  very 
plain  case.  We  think,  however,  that  the  case  is  not  within 
the  words  of  this  act,  and  we  are  not  disposed  to  enlarge 
them  by  construction.  The  rule  will  therefore  be  dis- 
charged. 

Parke,  B. — I  also  think  that  this  case  should  be  referred 
back  to  the  judge;  and  I  am  strongly  inclined  to  think 
(although  perhaps  such  a  construction  is  contrary  to  the 
intention  of  the  legislature),  that  the  act  means  that  the 
Court  shall  have  power  over  the  costs  where  the  order  was 
made  by  the  Court,  and  a  judge  where  the  proceedings 
were  before  a  judge.  I  should  hardly  be  disposed  to  restrict 
the  authority  to  the  individual  judge  who  made  the  order. 
The  words  may  be  construed  either  way,  and  I  should  be 
disposed  to  put  the  more  enlarged  construction  upon  them, 
any  other  leading  to  much  inconvenience.     But  I  think 
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that  the  case  must  be  worked  out  by  a  judge,  where  the  Bxeh,  of  Phoi, 
proceedings  originated  before  a  judge.  .      J^'    ^ 

BUROR 

Alderson,  B.,  and  Gurnet,  B.,  concurred.  «. 

SCHOFIBLD. 

Rule  discharged. 


T 


Davenport  v,  Coltman.  Jan.  31. 


HIS  was  a  case  sent  by  his  Honour  the  Vice-ChanceUor  A  tesutor,  be- 
of  England,  for  the  opinion  of  this  Court.  esfates  in  the 

George  Coltman,  at  the  time  of  making  his  will,  and  at  ^a'^H^b/.^ 
his  death,  was  seised  in  fee-simple  of  the  house  in  Stanley-  qwe»thed  cer- 

.     •  .        ,  .  tBin  legacies 

place,  Chester,  in  his  will  mentioned,  and  also  of  a  certain  and  annuities 
tenement  in  the  county  of  Lincoln,  and  a  certain  other  i^Qd  'wo^daugh. 
tenement  in  the  county  of  Hertford.     The  said  George  It^*"    The^iii 

•^  °     then  proceeded 

Coltman  being  so  seised,  and  being  also  possessed  of  cer-  thus:  **  That 
tain  sums  of  money  m  the  £3  per  cent,  and  i&4  per  cent,  may  be  left  in 
Bank  Annuities,  and  of  4m  interest  in  the  leasehold  houses  "ghu^thli*^* 
at  Liverpool,  in  the  will  mentioned,  and  of  the  other  per-  po">bie,  i  be- 

"^  ^  ^  ^  -^  queath  to  her, 

sonal  estates  therein  also  mentioned,  made  his  last  will  for  her  natural 
and  testament,  dated  the  26th  March,  1828,  and  duly  tion  of  my 
executed  and  attested  so  as  to  pass  real  estates,  in  the  wp*j[^e  Chcs. 
words  following : — "  To  my  son,  Thomas  Coltman,  I  be-  *««•»  together 

f,  ,         ,     .  ,  ,  .  with  the  use  of 

queath  my  gold  watch,  chain,   and  seals,  my  carnages,  the  plate,  linen, 
harness,  and  horses,  and  cows,  market  cart,  and  harness  joii*t*property  * 
for  the  same,  also  whatever  is  considered  as  belonging  to  y*.  '^o"*^"  ^" 
me  at  my  new  residence  in   Hagnaby  Priory.     To  my  likewise  ©fin- 
daughter,  Mary  Newbold,  I  bequeath  the  sum  of  JE250  as  often  as  due, 

arising  from  the 
£S  and  £^  per 
cents.,  and  to  have  and  to  hold  the  same  during  her  natural  life,  save  and  except  the  clauses  in 
favour  of  my  daughters,  as  already  mentioned ;  at  her  decease,  it  is  my  will  and  pleasure  that 
M.  N.,  and  C.  C,  (his  daughters),  shall  divide  equally  between  them,  at  renduary  iegateet, 
whatever  J  may  die  poeteued  of,  except  what  is  already  mentioned  in  favour  of  others."  The 
will,  after  giving  the  executors  the  power  of  selling  certain  leasehold  houses  in  Liverpool,  con- 
cluded thus  : — **  But  the  house  in  Chester  must  not  be  sold  as  long  as  my  wife  lives :" — Held, 
that  the  residuary  legatees  took  the  estates  in  L.  and  H.  for  an  estate  in  fee-simple,  commenc- 
ing at  the  death  of  the  wife,  and  that  they  took  the  Stanley-place  house  in  fee-simple  in  re- 
mainder, expectant  on  the  death  of  the  wife.  Held^  also,  that  the  wife  did  not  take  any  inter* 
est  for  life  by  implication,  in  the  estates  in  L.  and  H. 

K  K  2 
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Exeh.  rf  Pleat,  per  annum^  and^  in  case  of  her  deaths  and  without  issue, 
^  ^842.  ^  ^jjg  same  sum  to  her  husband  for  his  natural  life,  and 
Davenport  afterwards  to  be  equally  divided  between  my  son  George 
CoLTM  AN.  Coltman  and  daughter  Charlotte  Coltman.  To  my  daughter 
Charlotte  Coltman,  I  bequeath  the  sum  of  £250  per 
annum,  and  in  case  she  should  continue  unmarried,  or  die 
without  issue,  the  same  shall  be  taken  possession  of  by  her 
brother,  George  Coltman.  To  my  son,  George  Coltman, 
I  bequeath  the  sum  of  £3000,  which  he  is  not  to  receive 
till  after  the  death  of  his  mother,  and  likewise,  at  her 
decease,  all  the  plate  which  I  may  die  possessed  of;  butj 
at  my  decease,  he  is  to  have  immediately  the  whole  of 
my  Ubrary  at  his  own  disposal.  That  my  wife  Mary  Colt- 
man may  be  left  in  as  comfortable  a  situation  as  possible, 
I  bequeath  to  her,  for  her  natural  life,  the  possession  of 
my  house  in  Stanley-place,  Chester,  together  with  the  use 
of  the  plate,  china,  linen,  and  household  furniture,  and  all 
the  joint  property  in  houses  in  Liverpool,  and  likewise  of 
interest  of  money,  as  often  as  due,  arising  from  the  £3  and 
£4  per  cents.,  and  to  have  and  to  hold  the  same  during 
her  natural  life,  save  and  except  the  clauses  in  favour  of 
my  daughters,  as  already  mentioned.  At  her  decease,  it 
is  my  will  and  pleasure,  that  Mary  Newbold  and  Charlotte 
Coltman  shall  divide  equally  between  them,  as  residuary 
legatees,  whatever  I  may  die  possessed  of,  except  what  is 
already  mentioned  in  favour  of  others." 

The  testator  then,  after  giving  two  small  legacies,  ap- 
pointed his  wife,  John  Eden,  Esq.,  and  his  son  Thomas 
Coltman,  his  executrix  and  executors.  '^  As  for  the  houses 
in  Liverpool,  they  may  dispose  of  any  one  or  the  whole  of 
them,  whenever  the  same  may  be  thought  advisable  for  the 
benefit  of  the  parties  concerned ;  but  the  house  in  Chester 
must  not  be  sold,  so  long  as  my  wife  lives."  The  houses 
in  Liverpool  were  leasehold. 

The  testator  died  in  1828,  without  having  revoked  or 
altered  his  said  will,  leaving  his  wife,  the  said  Mary  Colt- 
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man,  and  also  the  four  chUdren  named  in  his  said  will,  Bxch.  rf  Pkas, 

1842 
that  is  to  say,  Thomas  Coltman,  who  was  his  eldest  son  ^ 

and  heir-at-law,    George  Coltman,   Mary  Newbold,  and    Davenport 
Charlotte  Coltman,  (who  has  since  become  the  wife  of  John     Coltman. 
Davenport  the  yoimger),  his  only  next  of  kin  him  sur- 
viving. 

The  questions  for  the  opinion  of  the  Court  were,  first, 
what  estate  (if  any)  did  Mary  Coltman,  the  wife  of  the  tes- 
tator, take  in  the  tenements  in  the  coimties  of  Lincoln 
and  Hertford  under  the  will?  Secondly,  what  estate  (if 
any)  did  Mary  Newbold  and  Charlotte  Davenport,  the 
daughters  of  the  testator,  or  either  and  which  of  them, 
take  in  the  said  tenements  in  the  counties  of  Lincoln  and 
Hertford,  under  the  will?  And,  thirdly,  what  estate  (if 
any)  did  Mary  Newbold  and  Charlotte  Davenport,  or  either 
and  which  of  them,  take  in  the  said  house  and  tenement  in 
Stanley-place,  Chester,  under  the  same  will? 

The  case  was  argued  in  Michaelmas  Term  (Nov.  15),  by 

Erie,  for  the  residuary  legatees. — The  two  daughters,  by 
the  residuary  clause,  took  remainders  in  fee  in  the  house  in 
Stanley-place,  Chester,  and  also  estates  in  fee  in  the  pro- 
perty in  Lincokishire  and  Hertfordshire,  expectant  on  the 
death  of  the  testator's  widow.  It  will  be  said  that  the 
words  "  residuary  legatees ''  apply  to  chattel  interests  only, 
and  it  is  admitted  that  they  generally  do  so,  and  that  the 
word  "  possessed  "  has  been  held  to  apply  rather  to  chattel 
interests  only.  But  in  this  case  the  context  shews  that  the 
words  are  intended  to  be  applied  to  lands  also.  The  tes- 
tator clearly  shews  that  he  was  not  acquainted  with  legal 
and  technical  language.  Having  given  legacies  to  his  two 
sons,  and  annuities  to  his  daughters,  and  having  created  a 
freehold  estate  to  his  wife  for  life  in  the  house  in  Stanley- 
place,  he  makes  his  daughters  residuary  legatees  of  tohai^ 
ever  he  may  die  possessed  of,  except  what  is  already  men- 
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Exch.  «f  Piea$^  tioned  in  fitvour  of  others.    The  intention  was  not  to  psre- 
1842  . 

-     Tent  any  property^  except  what  had  been  previonsly  ex- 

DATENPomT  eluded,  from  passing  under  the  residuary  clause.  The 
CoLTMAM,  exception  to  prevent  property  before  devised  frt)m  falling 
into  the  residue  plainly  shews  an  ignorance  of  technical 
language.  The  last  clause  in  the  will — ^^  as  for  my  hooaea 
in  Liverpool/'  (which  were  leasehold),  "  the  executors  may 
dispose  of  any  one  or  the  whole  of  them,  whenever  the 
same  may  be  thought  advisable  for  the  benefit  of  the 
parties  concerned,  but  the  house  in  Chester  must  not  be 
sold  so  long  as  my  wife  lives,''  plainly  indicates  that  the 
testator  was  not  acquainted  with  the  distinction  between 
chattel  interests  and  freehold  estates,  for  there  is  an  ex- 
press exclusion  of  the  house  in  Chester  from  the  powers  of 
the  executors.  In  fVUce  v.  fVilce  (a),  the  testator  com* 
menced  his  will  as  follows : — ^'  As  touching  such  worldly 
property  wherewith  it  hath  pleased  Qod  to  bless  me,  I 
give,  devise,  and  dispose  of  the  same  in  manner  following:'' 
and  after  various  bequests  and  devises  concluded : — ''  all 
the  rest  of  my  worldly  goods,  bonds,  notes,  book-debts, 
and  ready  money,  and  every  thing  else  I  die  possessed  of, 
I  give  to  my  son  Greorge ;"  and  it  was  held  that  George 
took  a  fee  in  lands  of  the  testator  not  specifically  devised 
by  the  will.  Tindal,  C.  J.,  there  says,  after  commenting 
on  the  will,  "  by  everything  else  must  be  understood  every- 
thing else  not  before  disposed  ofl"  In  Piiman  v.  Ste- 
vens {b)  the  devise  was  — "  I  give  and  bequeath  all  that  I 
shall  die  possessed  of,  real  and  personal,  of  what  nature 
and  kind  soever,"  without  saying  to  whom,  but  adding, 
'*  I  appoint  P.  my  residuary  legatee  and  executor,"  which 
was  followed  by  a  bequest  of  certain  annuities  and  lega- 
cies, &c. ;  and  it  was  held  to  shew  the  testator's  intention 
to  make  P.  the  residuary  legatee  of  his  real  estate  in  fee. 
So  in  Noel  v.  Hoy  (c),  the  nomination  of  the  testator's 

(a)  7  Bing.  664 ;  5  M.  &  P.  682.     (6)  15  £aat,  505.     (<*}  5  MadcL  38. 
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wife  as  executrix^  and  a  bequest  of  "  all  the  property  of  Jtxch.  of  PUat, 


1842. 


whatever  description  or  sort  that  I  may  die  possessed  of/' 
was  held  sufficient  to  pass  a  copyhold  estate ;  and  Sir  John  DAYsifpoRT 
Leachf  V.  C.^  said,  "  A  testator  is  not  to  be  confined  to  Goltman. 
the  technical  sense  of  the  words  which  he  uses.''  InHcpe^ 
weU  v.  Ackland  (a),  a  devise  with  the  words  ^^  whatsoever 
else  I  have  in  the  world/'  was  held  to  pass  an  estate  in 
fee.  In  Huxtep  v.  Brooman  {b),  a  devise  of  ^^  all  I  am 
worth"  was  held  sufficient  to  pass  a  real  estate.  In  Brady 
V.  CkUnit  (c),  Hope  v.  Taylor  (rf),  Hardacre  v.  Nash  (e),  and 
Pitman  v.  Stevens,  the  words  "  legacy"  and  ^'  legatee,"  it 
was  decided,  might  be  applied  to  lands,  if  the  context  of 
the  will  shewed  it  to  be  the  testator's  intention  so  to  use 
them.  Devises  appointing  persons  "  executors  of  his 
houses"  have  been  held  to  pass  lands  in  fee:  Doe  d. 
Hickman  v.  Haslewood  {/) ;  Doe  d.  Pratt  v.  Pratt  {g).  So 
the  words  "  executors  of  all  my  lands  for  ever:"  Doe  d. 
GUlard  v.  Gillard{h).  So,  a  power  to  a  devisee  of  lands 
and  goods,  to  ''  give  what  she  thought  proper  of  her  said 
effects,"  it  was  held,  enabled  the  devisee  to  devise  the  real 
estate:  Doe  d.  ChiUcott  v.  White  (i).  So  in  Doe  d.  An- 
drew V.  Lainchbury  (A),  the  words  *'  property  and  effects" 
were  also  held  to  pass  real  estate.  Camfield  v.  Oilbert  (/) 
may  be  relied  upon  by  the  other  side,  but  the  principle  is 
in  favour  of  the  residuary  legatees.  There  one,  seised  in 
fee  of  real  estate,  by  her  will  first  made  a  disposition  of 
her  real  estates  to  two  persons  for  life,  reserving  a  rent- 
charge  out  of  the  same,  payable  first  to  her  uncle  for  life, 
and  then  to  her  heir  at  law /or  life;  which,  "  together  with 
the  repairs  during  the  term,  should  be  considered  as  Ms 

(a)  1  Com.  Rep.  164.  (g)  6  Ad.  &  Ell.  180;  1  Nev. 

(6)  1  Bro.  Cha.  Ca.  437.  &  P.  366. 

(c)  1  Doug.  31,  40.  (h)  5  B.  &  Aid.  785. 

(d)  1  Burr.  268.  (t)  1  East,  33. 

(e)  5  T.  R.  716.  (k)  11  East,  290. 
(/)  6  Ad.  &  Ell.  167;  1  Nev.  (/)  3  East,  516. 

&  P.  352. 
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^^*"^^^*'»  rent  for  tlio  said  farm/'  and  afterwards  she  proceeded  to 
V  y  *  ^  make  a  disposition  of  her  personal  property,  and  then  be- 
Davemport  queathed  and  devised  "  all  the  rest,  residue,  and  remain- 
CoLTMAK.  der  of  her  effects,  wheresoever  and  whatsoever,  and  of  what 
nature,  kind,  or  quality  soever,  (except  her  wearing  ap- 
parel and  plate),  to  certain  nephews  and  nieces,  to  be 
equally  divided  between  them  by  her  executors;"  and  it 
was  held,  that  the  reversion  in  fee  in  the  real  estate  did 
not  pass  by  the  residuary  clause,  but  descended  to  the 
heir  at  law.  But  there  the  exception  in  the  residuary 
clause  clearly  shewed  that  the  word  "  effects "  was  in- 
tended to  apply  to  personalty.  Here  the  exception  in  the 
residuary  clause  is  of  freehold  interests,  which  shews  that 
it  was  intended  to  apply  to  the  other  freehold  interests. 
In  Doe  d.  Tqfieldy.  Tofield{a),  it  was  held  that  real  pro- 
perty might  pass  under  the  description  of  ^'personal 
estates''  in  a  will,  where  it  was  manifest  from  the  whole 
of  the  instrument  that  such  was  the  devisor's  intention. 
Here  the  testator  has  used  words  large  enough  to  include 
real  as  well  as  personal  estate,  and  tnust  therefore  be  taken 
to  have  intended  to  include  the  former;  and  if  the  words 
are  large  enough  to  include  the  house  in  Stanley-place, 
they  will  also  include  the  lands  in  the  counties  of  Lincoln 
and  Hertford. 

Mylne,  for  the  widow. — The  words  used  in  the  will  are 
large  enough  to  comprehend  whatever  the  testator  might 
die  possessed  of,  both  real  and  personal,  and  the  effect  of 
it  was  to  give  the  widow  an  estate  for  life  by  implication  in 
the  Lincolnshire  and  Hertfordshire  property.  In  Sauma" 
rez  V.  Saumarez  (i).  Lord  Cottenham,  C,  says,  "  In  consi- 
dering gifts  of  residue,  whether  of  real  or  personal  estate, 
it  is  not  necessary  to  ascertain  whether  the  testator  had 
any  particular  property  in  contemplation  at  the  moment. 

(o)  11  East,  246.  (6)  4  Mylne  &  Cr.  339. 
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Indeed^  sucli  gifta  may  be  introduced  to  guard  against  tlie  -S*^*-  ^  ^^^f 
testator  having  overlooked  some  property  or  interest  in  the  n_^.J.^ 
gifts  particularly  described.  If  he  meant  to  give  the  re-  Davkc port 
sidue  of  his  property^  be  it  what  it  may,  it  is  immaterial  Coltmav. 
whether  he  did  or  did  not  know  what  would  be  included  in 
it ;  and  if  so^  it  cannot  make  any  di£ference  that  such  igno- 
rance is  manifested  upon  the  face  of  the  will,  unless  the 
expressions  manifesting  it  are  sufficient  to  prove  that  the 
testator  did  not  intend  to  use  the  words  of  gift  in  their 
ordinary,  extended,  and  technical  sense/^  The  words  of 
this  will  are  large  enough  to  pass  both  the  real  and  per- 
sonal estate ;  and  if  so,  they  are  large  enough  to  pass  an 
estate  for  life  to  the  widow.  Two  of  the  persons  mentioned 
in  the  residuary  clause  are  persons  who  are  next  of  kin  to 
the  testator.  In  Roe  d.  Bendah  v.  Summerset  (a),  where  a 
testator,  being  possessed  of  a  term  for  ninety-nine  years,  if 
he  or  his  daughter  Betty,  or  John  Bendale,  should  so  long 
live,  devised  the  premises  as  follows :  ''  Item,  I  give  to  my 
daughter  Mary,  after  the  decease  of  my  daughter  Betty, 
my  house,  &c.,  during  the  life  of  John  Bendale  /^  it  was 
held  that  Betty  took  an  estate  for  life  by  implication.  In 
Blackwell  v.  Bull  (i),  where  a  testator  directed  his  busi- 
ness to  be  carried  on  by  his  wife  and  son  for  the  mutual 
benefit  of  the  family,  and  devised  his  property  in  trust  that 
at  his  wife*s  decease  the  whole  of  it,  as  well  freehold  as 
persona],  should  be  equally  divided  among  Ms  children ;  it 
was  held  that  the  testator,  in  the  words  ''  my  family,'* 
intended  to  comprise  his  wife;  and  as  to  the  testator's 
property  devised  after  his  wife's  decease  to  his  children,  it 
was  held  upon  the  whole  will,  and  what  appeared  to  be  the 
evident  intention  of  the  testator,  that  the  wife  took  a  life 
interest  by  implication,  as  well  in  the  real  as  in  the  per- 
sonal estate. 

(a)  5  Burr.  2608.  (6)  1  Keen,  176. 
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£xek.  rf  PUoit      Cresswell,  for  the  heir-at-law. — In  construing  this 

'  the  Court  will  no  doubt  look  at  the  intention  of  the  te«« 
Davwport  tator;  but  the  rule  is,  that  in  giving  effect  to  that  inten- 
CoLTMAN.  tion,  technical  words  must  be  allowed  to  have  a  technical 
meaning,  unless  clearly  used  by  the  testator  in  a  different 
sense.  The  words  "legacy"  and  "  legatee''  generally  apply 
to  personal  property,  and  it  is  incumbent  on  the  residuary 
legatees  to  shew  that  the  testator  intended  by  these  words  to 
pass  his  real  estate.  In  WUce  v.  Wilce  the  testator  began  hia 
will  by  a  recital  manifesting  a  clear  intention  of  not  dying 
intestate  as  to  any  portion  of  his  property.  In  Noel  v.  Hag, 
the  words  used  were  of  a  very  comprehensive  description. 
In  Roe  A., Helling  v.  Yeud{a)^  the  words,  "all  the  remain- 
der of  my  property,  whatsoever  and  wheresoever,  to  be 
diyided  equally,''  &c.,  were  held  not  sufficient  to  pass  the 
real  estate,  because  they  were  controlled  by  the  latter  part 
of  the  wilL  Mansfield,  C.  J.,  says,  "  There  is  no  intro* 
ductory  clause  in  this  will,  indicating  an  intention  of  the 
testator  to  dispose  of  his  whole  property ;  nor  is  there  any 
one  provision  throughout  the  ^vill,  which  has  the  least  relar 
tion  to  real  estate."  So,  in  this  will,  there  is  no  men- 
tion of  real  property  except  what  relates  to  the  house  in 
Stanley-place.  Doe  d.  Bunny  v.  Bxmt  {b)  is  to  the  same 
effect.  Hardacre  v.  Nash  comes  nearer  the  present  case^ 
but  there  the  testator  clearly  shewed,  that  by  the  word 
"  legacies  "  he  intended  to  denote  real  estate.  Here,  no 
words  of  inheritance  are  used  in  describing  the  real  pro- 
perty. The  testator  could  not  have  intended  his  daughters 
to  take  a  fee-simple  in  the  lands,  when  it  is  plain  he  did 
not  mean  them  to  have  an  absolute  interest  in  the  annui- 
ties and  legacies.  He  may,  perhaps,  have  intended  that 
they  should  take  all  that  the  wife  took  for  her  life.  The 
word  legatees  in  this  instance  ought  to  receive  its  ordinary 

(a)  2  N.  R.  214.  (b)  7  Taunt  79. 
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import,  because  there  is  nothing  here  to  indicate  clearly  ^*c^  4  P^*^ 

that  he  contemplated  anything  different  from  it.    Then  - 

follows  the  curious  provision  as  to  the  houses  in  Liverpool.    DAVEHPoaT 

*'  As  for  the  houses  in  Liverpool,  they  may  dispose  of  any      Coltmax^ 

one,  or  the  whole  of  them,  whenever  the  same  may  be 

thonght  advisable  for  the  benefit  of  the  parties  concerned ; 

bnt  the  house  in  Chester  must  not  be  sold  so  long  as  my 

wife  lives/'     He  seems  to  have  thought  that  the  executors 

had  the  power  of  selling  the  houses ;  if  he  did,  he  did  not 

contemplate  that  he  had  given  the  remainder  in  fee  in  the 

house  in  Chester  to  his  daughters.    The  words  would  be 

well  satisfied  by  holding  that  they  were  meant  to  indnde 

that  which  he  had  before  specifically  bequeathed  to  his  wife. 

Then  the  only  other  question  is,  what  becomes  of  the  life 

estates  in  the  property  in  Lincolnshire  and  Hertfordshire 

The  widow  took  no  estate  for  life  by  implication  in  that 

property.    In  Roe  d.  Bendale  v.  Summerset^  the  parties 

would  have  taken  nothing  but  for  the  devise.    Here  the 

heir-at-law  would  be  entitled. 

ErUy  in  reply.  —  The  residuary  legatees  do  not  rely 
merely  upon  the  word  legctcy  being  construed  to  refer  to 
real  estate,  but  upon  the  words  ^^  whatever  I  may  die  pos- 
sessed of/'  Those  words  have  not  a  technical  meaning, 
but  apply  equally  well  to  a  freehold  estate  as  to  a  chattel 
interest,  and  they  are  to  be  construed  in  their  ordinary 
sense,  and  are  sufficient  to  convey  the  fee.  In  Doe  d.  Wall 
V.  Lanff lands  (a),  a  testator,  possessed  of  real  and  personal 
estate,  after  several  peciiniary  legacies,  ^'  gave  and  be- 
queathed all  and  every  the  residue  of  his  property ,  goods, 
and  chattels,  to  be  divided  equally  between  A.  and  B., 
share  and  share  alike,  after  all  his  debts  paid.^'  The  per- 
sonalty was  not  quite  sufficient  to  pay  all  the  debts  and 
legacies ;  but  it  was  held,  that  the  word  property,  though 

(a)  14  East,  370. 
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Sxek,  of  PUat,  thus  foUowed  hj  goods  and  chattels^  was  sufficient  of  itself  to 
^  *  -  pass  the  realty.  There  Lord-Bifen6orot^A,C.  J.,  in  delivering 
Datbnport  the  judgment  of  the  Court,  said,  "  We  think  this  case  dis- 
€o£TM AK.  tinguishable  from  Roe  d.  Helling  v.  YetuI,  where  the  bequest 
was  to  five  persons,  whom  the  testator  made  his  executors, 
and  where  the  enumeration  at  the  end  of  his  will  was  veiy 
particular,  and  was  considered  by  the  Court  as  incapable 
of  meaning  anything  but  an  enimieration  of  what  the  tes- 
tator supposed  to  be  included  in  his  bequest.  The  clause 
in  that  case  specified  goods,  stock,  bills,  bonds,  book-debts, 
securities,  and  funded  property  :  and  if  it  were  so  incapable 
of  being  ;xderstood  othe^e  than  as  ennn^erating  what 
he  meant  to  include  in  his  expression  of  property,  (and 
which  that  Court  appears  to  have  thought),  the  conclusion 
was  necessary,  that  personal  property  only  could  pass.  The 
words  in  this  case  do  not  seem  to  us  as  requiring  any  snch 
limited  construction  of  the  word  property  before  used ;  and, 
therefore,  we  think  the  two  messuages  passed  to  the  de- 
Tisees.^'     [He  cited  also  Denn  d.  Gaskin  y.  Gaskin  (a).] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

RoLPE,  B. — This  was  a  case  sent  by  his  Honour  the 
Vice-Chancellor  of  England  for  the  opinion  of  this  Court, 
as  to  the  construction  of  the  will  of  George  Coltman. 

The  will,  which  was  duly  executed  and  attested  for 
passing  real  estates,  bears  date  the  26th  of  March,  1828, 
and  is  in  the  following  words : — [The  learned  Baron  here 
read  the  will.] 

The  testator,  at  the  date  of  his  will,  was,  and  until  his 
decease  (which  happened  a  few  months  afterwards)  con- 
tinued, seised  in  fee  of  a  freehold  house  in  Stanley-place, 
Chester,  being  the  house  mentioned  in  the  will,  and  of  two 

(a)  Cowp.  657. 
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real  estates,  situate  the  one  in  the  county  of  Lincoln  and  ^*^\^,jt^^* 

1842 
the  other  in  the  county  of  Hertford ;  and  the  questions  on     >_^-L^ 

which  our  opinion  is  desired  are,  Ist,  whether  the  widow     Davbkport 

took  any   and  what  interest  in   the   Lincolnshire  and      Coltmah. 

Hertfordshire  estates ;  and,  2ndly,  whether  the  daughters 

took  any,  and,  if  any,  what  interest  in  those  estates,  and  in 

the  Stanley-place  house,  or  either  of  them. 

The  case  turns  on  the  construction  to  be  given  to  the 
words  in  the  will  following  the  gift  to  his  wife,  viz.,  '^  at 
her  decease  it  is  my  will  and  pleasure  that  Mary  Newbold 
and  Charlotte  Coltman  shall  divide  equally  between  them, 
as  residuary  legatees,  whatever  I  may  die  possessed  of, 
except  what  is  already  mentioned  in  favour  of  others.^' 

On  the  part  of  the  daughters  it  is  contended,  that  under 
this  clause  they  take  the  fee-simple  of  all  the  real  estates, 
subject  only  to  the  widow's  life  interest  in  the  Stanley- 
place  house. 

The  heir-at-law,  on  the  other  hand,  contends,  that  the 
clause  in  question  does  not  extend  to  real  estate  at  all,  but 
is  confined  to  the  leasehold  houses  in  Liverpool,  and  the 
other  personal  estate. 

Although,  in  cases  like  the  present,  it  is  always  difficult 
to  arrive  at  conclusions  entirely  satisfactory,  yet,  on  a  full 
consideration  of  this  will,  we  think  it  clear,  beyond  any  fair 
judicial  doubt,  that  under  the  words  ^^  whatever  I  may  die 
possessed  of/'  the  testator  intended  to  include  his  real 
estate,  as  well  that  in  the  counties  of  Herts  and  Lincoln, 
as  the  house  in  Chester. 

The  testator  was  evidently  making  his  own  will  without 
legal  assistance  to  guide  him  in  the  use  of  his  expressions ; 
and  though  the  words  in  question  are  not  those  which  a 
conveyancer  would  have  employed  to  include  real  estate  of 
which  a  party  may  die  seised,  yet  they  cannot  be  said  to  be 
insufficient  to  embrace  property  of  that  description,  if  they 
were  meant  to  do  so. 
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Etdk.  if  Pleat,  In  Huxtep  T.  Broaman  {a),  a  gift  of ''  all  I  am  worth"  was 
.  ^^^'  .  hdd  by  Lord  7%urfote^  to  include  real  estate,  and  the  au- 
Datbnport  thority  of  that  case  has  never  been  questioned;  on  the 
CoLTMAir.  contrary,  in  Doe  v.  Bout  (A),  Gibbs,  C.  J.,  expressly  lays 
that  Lord  Thurlow  decided  rightly.  In  Doe  d.  Morgan  t. 
Morgan  (c),  Mr.  Justice  Bayley  assumes  it  as  quite  dear, 
that  the  words  '' aU  I  have,  and  all  I  am  worth"  woidd 
clearly  include  real  estate.  Now,  surely  it  would  be  very 
difficult  for  a  person  not  conversant  with  legal  language  ta 
understand  that  the  expression,  whatever  I  may  diepo9$e8sed 
ofy  should  not  be  at  least  as  comprehensive  as  the  words 
all  I  am  worth,  or  all  1  have.  It  rarely  happens,  in  fact, 
that  a  party  making  a  will  does  not  intend  to  include  every 
thing  over  which  he  has  a  disposing  power;  and  it  is  in 
a  great  measure  from  this  consideration  that  the  Courts 
have  been  led  to  give  a  comprehensive  meaning  to  general 
expressions  used  by  a  testator  in  disposing  of  his  estate. 
Whether  it  might  at  first  have  been  wiser  to  require,  be- 
fore the  heir  should  be  disinherited,  expressions  of  a  less 
equivocal  or  more  technical  nature,  it  is  no  part  of  our 
business  to  discuss ;  the  principle  of  a  more  liberal  con- 
struction having  been  adopted,  we  think  it  would  be  very 
unsafe  to  admit  of  refined  distinctions  between  such  ex- 
pressions as  all  I  am  worth,  all  I  have,  Hud  all  I  am  pos9e$ied 
of,  which,  according  to  the  common  usage  of  mankind, 
would,  as  we  think,  certainly  be  considered  as  having  pre- 
cisely the  same  import. 

It  is  not,  however,  absolutely  necessary  for  us  to  say 
what  might  have  been  the  effect  of  the  words  in  question 
if  they  had  stood  alone,  for  we  think  that  there  are  other 
parts  of  this  will  strongly  indicative  of  an  intention  to  in- 
clude real  estate  in  the  general  residuary  gift.  In  the  first 
place,  the  testator  had  clearly  real  estate  in  his  mind,  since 

(a)  1  Bro.  Cha.  Ca.  437.  (c)  6  B.  &  C.  518;  9  D.  &  R, 

(t)  7  Taunt.  82.  633. 
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he  expressly  gives  a  life  interest  to  his  wife  in  the  Stanley-  ^*«*«  4  Pf^^f 
place  house;  and  this  has  always  been  considered  as  a  ^ 

circumstance  favouring  the  presumption  that  general  words  Datbmfort 
were  intended  to  include  real  as  well  as  personal  property.  Coltmam. 
But  that  presumption  is^  in  this  case^  very  much  strength- 
ened by  the  concluding  paragraph  of  the  will,  in  which  the 
testator  directs  that  the  Stanley-place  house  should  not 
be  sold  till  after  his  wife^s  death.  That  paragraph  can 
hardly  be  read  as  a  power  to  sell^  but  rather  as  a  restric- 
tion imposed  on  a  power  of  sale^  which  the  testator  assumes 
to  have  been  already  given  expressly  or  impliedly  by  the 
previous  provisions  in  the  will.  There  is  no  charge  of  debts, 
— ^no  purpose  whatever  for  which  a  sale  could  possibly  be 
necessary  or  expedient^  except  that  of  more  conveniently 
dividing  the  home,  as  part  of  what  he  died  possessed  of,  be- 
tween his  daughters. 

We  think  it  impossible  not  to  see  that  the  testator  con- 
sidered that  the  proceeds  to  arise  from  the  sale  of  the 
Stanley- place  house  (if  it  should  be  sold)  were  to  go  in 
the  same  manner  as  the  proceeds  of  the  sale  of  the  lease- 
hold houses^  and  this  could  only  be  because  the  former^  as 
well  as  the  latter^  were  supposed  by  him  to  be  included 
under  the  words^  ^^  whatever  I  may  die  possessed  oV 

The  Stanley-place  house  was  (if  it  should  be  deemed 
expedient)  to  be  sold  by  the  executors,  but  not  till  after 
the  wife's  deaths  and  then  whenever  it  might  be  thought 
advisable  for  the  benefit  of  the  parties  concerned.  It  is 
surely  impossible  that  the  testator  would  have  authorized 
his  executors  to  make  sale  of  a  house  after  it  should  have 
become  the  absolute  property  of  the  heir^  or  that  he  would 
have  described  the  heir  as  the  parties  concerned. 

These  considerations  appear  to  us  to  lead  irresistibly  to 
the  inference  that  the  testator  considered  the  Stanley- 
place  house  as  part  of  what  he  had  given  under  the 
description  of  all  I  may  die  possessed  of.  And  that 
being  so^  we  think  the  other  real  estates  are  also  necessa- 
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Exek.  9f  Pkat,  rilv  induded :  for  if  the  words  in  question.  "aU  I  mm  dRe 
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'  ^  possessed  of^*  extend  to  real  estate  at  all^  there  is  nothing 
Datbnport  to  point  their  meaning  to  one  part  of  his  real  estate  alone^ 
CoLTMAM.  and  to  exclude  the  rest.  The  argument  on  which  we  have 
relied,  as  arising  out  of  the  direction  concerning  the  sale, 
is  founded  indeed  on  a  matter  not  applicable  to  the  Hert- 
fordshire and  Lincolnshire  property;  but  what  we  deduce 
from  the  argument  is^  that  the  testator  considered  himself 
to  have  used  the  words,  ^^  all  I  may  die  possessed  of^*  in  a 
sense  which  must  include  the  Stanley-place  house,  and 
which  can  only  include  it  by  also  including  the  whole  of 
the  real  estate. 

We  further  think,  that  the  estate  which  the  daughters 
take  cannot  be  less  than  an  estate  in  fee-simple,  for  the 
testator  looked  to  the  probable  expediency  of  a  sale  and 
division  of  the  proceeds,  as  the  most  convenient  method  of 
dividing  what  he  had  given,  and  this  is  evidently  incon- 
sistent with  the  notion  of  the  daughters  taking  only  a  par- 
tial interest  for  their  lives,  or  for  any  other  term. 

On  the  part  of  the  heir-at-law,  it  was  pressed  on  us  in 
argument  that,  on  the  authority  of  several  decided  cases, 
we  ought  to  restrict  the  meaning  of  the  word  "  possessed  ** 
to  objects  of  the  same  nature  as  those  previously  disposed 
of,  more  especially  looking  at  the  direction  that  the  subject- 
matter  of  the  gift  should  be  divided  between  his  daughters 
as  residuary  legatees — an  expression,  it  was  contended, 
strongly  indicative  of  an  intention  to  dispose  of  personal 
estate  only.  But  in  answer  to  this  argument  it  must  be 
remembered,  that  the  previous  gifts  had  not  been  confined 
exclusively  to  personal  estate ;  and  after  all^  the  rule  of 
construction^  which  in  the  cases  referred  to  would  confine 
the  general  words  to  personal  estate^  is  a  rule  which  must 
always  give  way  where  there  exist,  as  we  think  there  do  in 
this  case,  other  circumstances  plainly  and  strongly  show- 
ing that  the  words  were  meant  to  have  their  fullest 
import. 
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The  words  residuary  legcdees  are  certainly  not  quite  Bxek.  i^Pkat, 
teclinical^  when  applied  to  devisees  of  real  estate.    But  ^ 

the  testator  was  evidently  unacquainted  with  the  ordinary  Davehport 
language  of  conveyancers^  and  he  might  have  thought  Coltmaic. 
that  as  a  sale  would  probably  take  place^  and  so  his  daugh- 
ters would  take  the  money-value  of  the  property  and  not 
the  property  itself^  therefore  the  words  residuary  legatees 
would  be  the  most  appropriate ;  at  all  events^  the  use  of 
these  words  does  not  appear  to  us  to  raise  a  doubt  suffi* 
ciently  strong  to  outweigh  the  other  circumstances  to 
which  we  have  adverted. 

It  seems^  however^  to  us  to  be  clear^  that  the  daughters 
took  nothing  till  after  the  wife's  deaths  and  we  shall  there- 
fore certify  our  opinion  that  they  took  the  Stanley-place 
house  in  fee-simple  in  remainder  expectant  on  the  death  of 
the  wife ;  and  that  they  took  the  other  real  estates  for  an 
estate  in  fee-simple^  commencing  at  her  death. 

With  regard  to  the  claim  of  the  wife^  we  think  it  alto- 
gether unfounded.  The  circumstance  that  a  devise  is  not 
to  take  effect  until  after  the  death  of  a  third  person  is  not 
sufficient  to  give  to  such  third  person  an  estate  by  impli- 
cation^ unless  there  be  something  to  shew  that  the  land 
could  not  have  been  intended  to  go  to  the  heir  in  the 
meantime — as  where  the  devisee  is  himself  the  heir.  No- 
thing of  the  sort  occurs  here.  The  testator  might  have 
meant  the  Hertfordshire  and  Lincolnshire  estates  to  go  to 
the  heir  during  the  widow's  life;  at  all  events  there  ib 
nothing  to  shew  the  contrary^  and  it  is  pretty  plain^  from 
the  express  gift  of  the  Stanley-place  house  to  the  wife  for 
her  life^  that  no  other  part  of  the  real  estate  was  intended 
for  her.  On  these  grounds  we  shall  certify  our  opinion 
that  she  took  no  interest  whatever  in  the  Herts  and  Lin- 
colnshire property. 

The  following  certificate  was  afterwards  sent : — 
'^  We  have  heard  this  case  argued^  and  have  considered 
\iy  and  are  of  opinion^ 
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BxeJL  of  Pieat, 
1842. 


Davenport 

COLTMAN. 


'^  First,  that  Mary  Coltman,  the  wife  of  the  testator, 
took  no  estate  in  the  tenements  in  the  counties  of  lincohi 
and  Herts ; 

^'  Secondly,  that  Mary  Newbold  and  Charlotte  Davenport 
took  an  estate  as  tenants  in  common  in  fee-simple  in  the 
tenements  in  Lincoln  and  Herts,  under  the  said  will, 
commencing  at  the  death  of  the  said  testator's  widow ; 

"  Thirdly,  that  the  said  Mary  Newbold  and  Charlotte 

Davenport  took  an  estate  as  tenants  in  fee-simple  in  the 

Stanley-place  house,  in  remainder  expectant  on  the  life 

estate  of  the  widow. 

^'Abinoer. 

"  J.  Parke. 

"  J.  Gurnet. 

"  R.  M.  RoLPE." 


Jan,  31. 

The  reputed 
father  of  an  lU 
legitimate  child 
promised  to 
pay  the  mother 
an  annuity  if 
she  would 
maintain  the 
child,  and  keep 
secret  their 
connexion : — 
Held,  that  the 
maintenance  of 
the  child  was  a 
sufficient  con- 
sideration to 
sustain  assump- 
siL 


Jennings  and  Wife  v.  Brown  and  Others,  Executors. 

Assumpsit.— The  declaration  stated,  that  before  the 
making  of  the  promise  of  the  said  A.  B.  B.  (the  defendants' 
testator),  to  wit,  on  the  1st  January,  1833,  the  plaintiff 
Mary,  being  then  sole  and  unmarried,  and  having  there- 
tofore always  conducted  herself  with  chastity  and  decorum, 
was  seduced  by  the  said  A.  B.  B.,  who  then  debauched  and 
carnally  knew  the  said  plaintiff  Mary,  so  being  sole  and 
unmarried  as  aforesaid,  and  by  means  of  which  said  seduc- 
tion and  carnal  knowledge  the  said  plaintiff  Mary  then 
became  pregnant,  and  afterwards,  and  in  the  lifetime  of 
the  said  A.  B.  B.,  and  before  the  making  of  the  said 
promise,  to  wit,  on  the  8rd  November,  1833,  was  delivered 
of  a  bastard  child,  to  wit,  a  daughter,  which  said  child 
had  been  and  was  begotten  by  the  said  A.  B.  B.,  and  is 
still  living ;  and  whereas  also  afterwards,  and  in  the  life- 
time of  the  said  A.  B.  B.,  and  before  the  making  of  the 
said  promise  as  aforesaid,  the  said  plaintiff  Mary,  so  being 
then  sole  and  unmarried  as  aforesaid,  and  having  wholly 
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relinquished  and  given  np  aU  cohabitation  and  immoral  Exeh.  ef  PUai^ 
intercourse  with  the  said  A.  B.  B.,  had,  at  his  request, 
undertaken,  and  then  had  the  care  and  nurture  of  the  said 
child ;  and  thereupon  afterwards,  and  in  the  lifetime  of 
the  said  A.  B.  B.,  to  wit,  on  the  day  and  year  last  afore- 
said, in  consideration  of  the  premises,  and  that  the  said 
plaintiff  Mary  would  continue  to  take  charge  of  the  said 
child,  and  would  thenceforth  conduct  herself  correctly  and 
virtuously,  and  would  also  keep  secret  the  said  fact  that 
the  said  A.  B.  B.  had  so  seduced  and  debauched  the  said 
plaintiff  Mary,  and  was  the  father  of  the  said  bastard 
child,  he  the  said  A.  B.  B.  then  promised  the  said  plain- 
tiff Mary,  then  being  sole  and  unmarried  as  aforesaid, 
that  he  the  said  A.  B.  B.,  his  executors  or  administra- 
tors, should  or  would  punctually  pay  or  cause  to  be  paid 
to  the  said  plaintiff  Mary,  an  allowance  of  £60  a-year 
during  her  natural  life,  by  four  quarterly  payments  in 
every  year,  to  wit,  on  &;c.  in  each  year;  and  the  said 
plaintiffs  aver,  that  the  said  plaintiff  Mary  hath  always, 
from  the  time  of  the  making  of  the  said  promise  of  the 
said  A.  B.  B.  as  aforesaid,  continued  to  take  charge  of 
the  said  bastard  child,  and  that  the  said  plaintiff  Mary 
hath  also,  from  the  time  of  the  making  of  the  said  promise 
hitherto  conducted  herself  correctly  and  virtuously,  and 
did  not  at  any  time  after  the  making  of  the  said  promise, 
and  during  the  lifetime  of  the  said  A.  B.  B.,  cohabit  or 
have  any  immoral  intercourse  with  the  said  A.  B.  B.,  and 
hath  also  always  hitherto  kept  secret  the  said  fact  that  the 
said  A.  B.  B.  did  so  seduce  and  debauch  the  said  plaintiff 
Mary,  and  was  the  father  of  the  said  bastard  child  as  afore- 
said; of  all  which  several  premises  respectively  the  said 
defendants,  executors  as  aforesaid,  have  continually  had 
notice;  and  the  plaintiffs  in  fact  say,  that  afterwards, 
and  after  the  death  of  the  said  A.  B.  B.,  and  after  the 
said  intermarriage  of  the  plaintiffs,  and  before  the  com- 
mencement of  this  suit,  to  wit,  on  the  12th  Novembery 

L  l2 
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Jixch,  of  PUat,  1841^  a  large  sam  of  money^  to  wit^  the  sum  of  £180 
1842.  ^£  ^YiQ  said  yearly  allowance  of  £60,  for  twelve  quarters 
of  a  year,  which  then,  and  as  well  after  the  said  death  of 
the  said  A.  B.  B.  as  after  the  said  intermarriage  of 
the  plaintiffs  had  elapsed,  became  due  and  payable  to  the 
plaintiffs  under  and  by  virtue  of  the  said  promise  of  the 
said  A.  B.  B.  in  that  behalf;  nevertheless  the  defendants, 
executors  as  aforesaid,  not  regarding  the  said  promise 
of  the  said  A.  B.  B.,  have  not  at  any  time  paid  to  the 
plaintiffs  the  said  sum  of  JSISO,  or  any  part  thereof, 
(although  often  requested  so  to  do),  but  have  hitherto 
wholly  neglected  and  refused  so  to  do,  and  the  same  is 
still  wholly  due  and  unpaid,  contrary  to  the  said  promise 
of  the  said  A.  B.  B.  in  that  behalf  made  as  aforesaid. 

The  defendants  pleaded  non  assumpserunt,  and  other 
pleas ; — ^traversing  the  seduction;  that  the  child  was  begot- 
ten by  the  testator ;  alleging  that  the  plaintiff  Mary  had 
not,  at  the  time  of  making  the  promise,  relinquished  cohabit- 
ation with  the  plaintiff;  nor  had  she  undertaken  nor  had 
the  care  or  nurture  of  the  child ;  nor  had  she  continued  to 
take  charge  of  the  child,  nor  kept  secret  the  fact  that  the 
testator  did  seduce  the  plaintiff  Mary,  and  was  the  father 
of  the  child.  But  all  these  pleas,  on  which  issues  were 
taken,  were  negatived  by  the  finding  of  the  jury. 

The  cause  was  tried  before  Rolfs,  B.,  at  the  London 
sittings  in  this  Term.  It  appeared  that  the  action  was 
brought  to  recover  twelve  quarterly  payments  of  an  an- 
nuity  of  £60  a  year,  under  the  following  circumstances. 
The  testator,  in  the  year  1833,  became  acquainted  with 
the  plaintiff  Mary,  a  servant  in  his  establishment,  and 
the  result  was  the  birth  of  a  child  in  the  month  of 
November  in  that  year,  which,  by  a  letter  to  her  father, 
he  acknowledged  himself  to  be  the  father  of,  and  said  that 
she  and  her  child  were  amply  provided  for.  It  appeared 
that  he  paid  her  an  annuity  of  £60  a  year,  and  refrain- 
ed from  further  criminal  intercourse  with  her.     Shortly 


.<.". 
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after,  the  plaintiff  Mary  entertained  intentions  of  getting  Sjceh.  of  Pkoi, 


1842. 


married,  and  applied  to  the  testator  for  the  purpose  of 

getting  the  annuity  previously  settled  upon  her.    In  reply     imnniKQB 

to  which  the  testator  wrote  her  the  following  letter : —  Browh. 

''  Mary,  Dec.  31st,  1834. 

"  I  received  your  letter  of  yesterday,  and  feel  a  little 
annoyed  at  the  distrust  you  entertain  for  my  not  pro- 
viding for  your  child  while  I  live,  and  after  my  decease. 
You  seem  to  have  got  some  would-be  cunning  adviser, 
which,  if  you  do  not  mind,  will  cause  you  to  lose  a  friend, 
instead  of  making  one.  Your  father,  by  writing  an  im- 
prudent letter,  was  very  near  doing  you  harm.  When  I 
spoke  of  an  annuity,  I  did  not  consider  that,  from  your 
youth  and  good  health,  the  office  would  require  (to  allow 
the  sum  of  £60  a  year)  a  large  deposit  of  some  thousands, 
and  which,  were  you  to  die  the  day  after,  would  be  en- 
tirely thrown  away,  besides  its  being  a  sum  I  am  neither 
willing  nor  able  to  lay  down.^' 

And  after  stating  other  matters,  and  that  her  mar^ 
rying  would  not  alter  his  intentions,  he  adds : — 

"  Thus,  then,  as  long  as  your  future  conduct  is  correct, 
and  the  situation  you  have  been  placed  in  remains  a  secret, 
my  allowance  to  you  of  £60  a  year  will  be  paid  with 
punctuality;  but  I  must  remind  you,  were  it  to  become 
known,  the  allowance  of  a  magistrate  would  be  4».  6d,  or 
5*.  per  week,  which  is  £13  per  annum.  Under  these  cir- 
cumstances, I  should  recommend  you  to  consider  me  your 
friend,  and  place  that  confidence  in  me  which  you  never 
had  reason  to  doubt.  Should  you  marry,  for  your  mutual 
happiness,  I  would  never  see  you  but  in  the  presence  of 
your  husband.^' 

Shortly  after  this  the  plaintiffs  were  married,  and  a  let^ 
ter  of  congratulation,  dated  January  31,  1835,  was  written 
to  her  by  the  testator,  which  contained,  amongst  others. 
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***1M2^'^'  *^®  following  passage : — "  The  allowance  I  told  yon  I 

would  make  for  the  maintenance  of  Emma  shall  always  be 
punctually  paid  quarterly/' 

The  annuity  was  accordingly  paid  up  to  the  testator's 
deaths  in  March  1839;  but  his  executors  not  feeling 
themselves  justified  in  paying  the  annuity  without  the 
sanction  of  a  court  of  law^  refused  to  pay  it^  and  the  pre- 
sent action  was  brought.  It  was  proved  that  the  child  was 
now  living  with  the  plaintiffs.  The  above  facts  having 
been  proved,  and  the  letters  read  in  evidence,  the  counsel 
for  the  defendants  objected  that  there  was  nothing  in  the 
correspondence  which  made  out  the  consideration  as  ex- 
pressed in  the  declaration.  The  learned  Judge,  however, 
overruled  the  objection,  and  the  jury  found  a  verdict  for 
the  plaintiffs,  with  £80  damages,  leave  being  reserved  to 
the  defendants  to  move  to  enter  a  nonsuit. 

Humfrey  now  moved  to  enter  a  nonsuit  accordingly* 
The  letters  written  by  the  testator,  and  produced  in  evi- 
dence, do  not  shew  a  sufficient  consideration  to  support  the 
action.  This  is  not  the  case  of  an  instrument  under  seal, 
but  a  mere  assumpsit,  which  is  invalid  for  want  of  a  con- 
sideration, and  cannot  be  enforced  either  at  law  or  in 
equity.  Bvnmington  v.  WalU8{a)  is  in  point.  There  the 
declaration  stated  that  the  plaintiff  had  cohabited  with  the 
defendant  as  his  mistress ;  that  it  was  agreed  that  no  fur- 
ther immoral  connexion  should  take  place  between  them, 
and  that  the  defendant  should  allow  her  an  annuity  so 
long  as  she  should  continue  of  good  and  virtuous  life  and 
demeanour ;  that  afterwards,  in  consideration  of  the  pre- 
mises, and  that  the  plaintiff  would  give  up  the  annuity,  the 
defendant  promised  to  pay  as  much  as  the  annuity  was  rea- 
sonably worth.  The  Court,  on  general  demurrer,  held  the 
declaration  bad.    The  only  difference  between  tliat  case 

(a)  4  B.  &  Aid.  650. 


^ 
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and  this  is,  that  here  it  is  stated  that  the  testator  seduced  -«*«*•  »/  '*^«. 

1842. 
her,  but  that  makes  no  difference.     IParke,  B. — No,  that  - 

makes  no  difference ;  but  here  the  woman  has  supported      Jennings 

the  child,  and  that  is  a  good  consideration.    It  is  a  matter       Beown. 

of  bargain,  that  she  is  to  take  care  of  the  child,  and  to 

exonerate  the  father.]     In  Binnington  v.  Wallis  there  was 

abimdant  proof  of  consideration,  for  the  plaintiff  had  given 

up  the  annuity.     [Parke,  B. — No,  that  was  not  part  of  the 

consideration ;  it  was  a  mere  moral  consideration,  which  is 

nothing.]     The  Courts  have  never  yet  gone  to  the  extent 

of  holding  such  an  agreement  valid. 

Per  Curiam. — The  father  might  have  had  the  child 
affiliated  on  him,  and  the  consideration  must  be  under- 
stood to  be  for  ordinary  provision.  We  think  that  a  suf- 
ficient consideration. 

Rule  refused. 


'  BoDWELL  V.  Phillips.  /on.  31. 

X  HIS  was  an  action  of  assumpsit,  brought  against  the  An  agreement 

defendant  for  not  permitting  the  plaintiff  to  gather  certain  Rowing  fruit  u 

fruit  and  vegetables,  which  had  been  sold  by  the  defendant  forX^rSe  of 

to  the  plaintiff,  and  which  the  declaration  alleged  were  *»  interest  in 

,  /.i-in-it  land,  and  if  of 

growmg  and  being  on  a  close  of  the  defendanrs  (a),  the  value  of 
Plea,  non  assumpsit.  At  the  trial  before  Lord  Abinger,  atamp.***""^"  * 
C.  B.,  at  the  London  sittings  after  Easter  Term,  1841,  it 
appeared  that  the  plaintiff  and  defendant  had  entered  into 
the  following  written  (unstamped)  agreement,  for  the  sale 
to  the  plaintiff  of  a  quantity  of  fruit  and  vegetables,  grow- 
ing in  the  defendant's  garden :  — 

''Memorandum  of  agreement  this  14th  day  of  July, 

(a)  See  the  declaration  more  fully  set  forth  in  the  judgment,  post, 
p.  504. 
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SMch.  rf  Pleat,  1840.    Thomas  Phillips  agrees  to  sell  to  Mr.  Bodwell  all 
1842  *      o  ^ 

-     the  crops  of  fruit  and  vegetables  of  the  upper  portion  of 

RoDWBLL      the  garden^  from  the  large  pear  trees,  for  the  sum  of  £S0  ; 

PBiLLipt.      and  Lionel  Bodwell  agrees  to  buy  the  same  at  the  aforesaid 

price,  and  has  paid  £1  deposit.     Witness  our  hands. 

''Thomas  Phillips. 

Lionel  Rodwell.'' 

It  was  objected  for  the  defendant,  that  this  was  the  sale 
of  an  interest  in  land,  within  the  meaning  of  the  Stamp 
Act,  55  Greo.  3,  c.  184,  sched.  Part  I.,  title  "Conveyance/* 
and  therefore  required  a  stamp;  and  the  Lord  Chief  Baron, 
being  of  that  opinion,  directed  a  nonsuit. 

In  Trinity  Term  following,  Shee,  Seijt.,  obtained  a  rule 
nisi  for  a  new  trial,  on  the  ground  of  misdirection,  against 
which,  in  Michaelmas  Term  (Nov.  23), 

E.  James  shewed  cause. — This  is  a  sale  of  an  interest  in 
land,  and  the  agreement,  therefore,  was  not  admissible 
without  a  stamp.  The  cases  on  this  subject  are  all  col- 
lected and  reviewed  in  Jones  v.  Flint  {a) ;  and  throughout 
the  judgment  in  that  case,  the  same  distinction  is  taken, 
as  in  Evans  v.  Roberts  {b),  between  a  contract  for  the  sale 
of  fructus  industriales,  and  of  things  which  are  the  natural 
product  of  the  earth,  as  is  fruit.  Growing  fruit  goes  to 
the  heir-at-law,  and  is  not  seizable  by  the  sheriff.  The  pur- 
chase of  a  growing  crop  of  grass,  to  be  mown  and  made  into 
hay  by  the  vendee,  is  an  interest  in  land :  Crosby  v.  WadS' 
worth  [c) ;  Carrington  v.  Roots  (rf).  Here  the  plaintifTs  de- 
claration itself  sets  up  an  interest  in  the  land,  entitling  him 
to  enter  and  take  away  the  fruit  and  vegetables.  The 
property  vested  by  the  contract  itself,  and  the  plaintiff 
might,  if  he  chose,  have  entered  and  gathered  them  unripe. 

(a)  10  Ad.  &  Ell.  753 ;  2  P.  &  D.  594.       (c)  6  East,  602. 
{h)  5  B.  &  C.  829 ;  8  D.  &  R.  611.  {d)  2  M.  &  W.  248. 
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Shee,  Serjt.,  contr^. — ^This  is  a  sale  of  goods,  wares,  and  Sxek.  of  pumt^ 
merchandises,  and  is  therefore  within  the  exemption  in  the  ^'   ^ 

Stamp  Act.  It  is  a  mistake  to  say  these  are  not  fructus  Rodwbll 
indnstriales :  they  may  be  strawberries  and  asparagus, —  Phillips. 
can  it  be  said  that  those  are  the  natural  products  of  the 
soil?  All  fruits  and  vegetables,  in  truth,  are  brought  to 
maturity  and  perfection  in  this  country  by  cultivation  and 
manurance.  [Lord  Abinffer,  C.  B. — ^The  difference  appears 
to  be  between  annual  productions,  raised  by  the  labour  of 
man,  and  the  annual  productions  of  nature,  not  referable 
to  the  industry  of  man,  except  at  the  period  when  they 
were  first  planted.]  Crosby  v.  Wadsworth  is  distinguish- 
able on  the  grounds  stated  by  Bayley,  J.,  in  Evans  v. 
Roberts,  that  there  the  grass  was  the  natural  produce  of 
the  land,  and  also  was  to  be  mown  by  the  buyer.  Wad- 
dingion  v.  Bristow  (a),  in  which  the  sale  of  growing  hops 
was  held  to  be  the  sale  of  an  interest  in  land,  is  of  ques- 
tionable authority.  IParke,  B. — Hops  are  fructus  indns- 
triales. That  case  would  now  probably  be  decided  differ- 
ently. The  distinction  is  pointed  out  in  Sainsbury  v. 
Matthews  (&).]  In  that  case,  as  also  in  Warwick  v. 
Bruce  (c),  and  Evans  v.  Roberts,  a  sale  of  potatoes  growing 
on  the  land,  even  though  they  were  to  be  dug  up  by  the 
buyer,  was  held  to  be  a  sale  of  goods  and  chattels.  SmUh 
V.  Surman  {d),  Parker  v.  Staniland  [e),  and  Jones  v.  Flint, 
are  also  authorities  for  the  plaintiff.  Here  he  buys  only  the 
fruit  which  the  trees  may  produce;  he  could  not  take  any 
part  of  the  tree  itself.  It  is  unnecessary  for  the  purpose 
of  the  contract  to  give  him  an  interest  in  the  land ;  it  is 
sufficient  that  he  have  an  easement  to  go  upon  it,  for  the 
purpose  of  gathering  the  fruit ;  and  that  is  implied  in  the 
contract  of  sale:    Bac.  Abr.  Grant,  (I.)  89;    1  Saimd* 

'    *  Cur.  adv.  vult. 

(a)  2  Bos.  &  P.  452.  (d)  9  B.  &  Cr.  561 ;  4  Man.  & 

(6)  4  M.  &  W.  343.  R.  455. 

(c)  2  M.  &  Selw.  205.  {e)  11  East,  362. 
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Exeh.  of  PUatf      The  judgment  of  the  Court  was  now  delivered  by 

RoDWBLL  Lord  Abingeb,  C.  B. — This  was  the  case  of  an  action 
Pjiillipi.  upon  a  contract^  setting  forth  that  the  plaintiff  had  bought 
of  the  defendant  a  quantity  of  firuit  and  vegetables^  then 
growing  and  being  in  a  certain  close  of  the  defendant's,  at 
a  certain  rate  agreed  upon  between  them,  the  price  of  £80, 
and  in  consideration  thereof,  and  that  the  plaintiff,  at  the 
request  of  the  defendant,  had  then  promised  the  defendant 
that  he  would  accept  and  receive  the  said  fruit  and  vege- 
tables, and  pay  the  defendant  for  the  same  at  the  rate  or 
price  aforesaid,  the  defendant  then  promised  the  plaintiff 
that  he  would  permit  and  suffer  the  plaintiff,  and  the  ser- 
vants and  agents  of  the  plaintiff  in  that  behalf,  to  enter 
into  the  said  close,  and  with  all  necessary  and  convenient 
tools,  utensils,  and  implements,  to  gather  and  take  the 
said  fruit  and  vegetables,  as  and  when  the  same  should  be 
fit  for  being  gathered  and  taken,  and  to  aUow  him  to  have 
proper  access  to  the  said  fruit  and  vegetables  for  the  pur- 
pose aforesaid :  And  although  the  said  fruit  and  vegetables 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  became 
fit  to  be  gathered  and  taken,  and  the  plaintiff,  with  his 
servants  and  agents  in  that  behalf,  was  then  ready  and 
willing  to  gather  and  take  the  same,  and  to  pay  for  the 
same  after  the  rate  aforesaid,  whereof  the  defendant  then 
had  notice ;  and  although  the  defendant  did  then  permit 
and  suffer  the  plaintiff  to  gather  and  take  a  very  smaU 
part,  to  wit,  fifty  bushels  of  the  said  fruit  and  vegetables, 
yet  the  defendant,  not  regarding  his  said  promise,  did  not 
nor  would  permit  or  suffer  the  plaintiff,  or  his  servants  or 
agents  in  that  behalf,  to  gather  or  take  the  residue  of  the 
said  fruit,  or  any  part  of  such  residue,  although  often  re- 
quested so  to  do.  And  then  the  declaration  goes  on  to 
allege,  that  after  the  making  of  the  said  contract  with  the 
defendant,  and  confiding  in  his  promise,  the  plaintiff 
entered  into  and  made  certain  agreements  with  divers 
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other  persons^  for  the  sale  to  them  of  parcelB  of  the  said  s»^  of  Pi^atf 
firuit^  which^  by  the  defendant's  refusal  to  permit  his  ser-  - 

yants  to  take  the  residue,  he  was  unable  to  perform,  and      Rodw«ll 
that  he  lost  money  by  the  contract.  PHiLLirs. 

When  the  contract  was  produced  at  the  trials  it  appeared 
that  it  was  not  so  extensive  in  its  proviBions  as  set  forth  in 
the  declaration.  It  was  answered^  that  though  the  con- 
tract did  not  in  terms  express  it^  yet  it  implied  all  that 
was  alleged  in  the  declaration.  Then  the  objection  was 
taken^  that  it  was  not  a  contract  for  the  sale  of  goods^ 
wares^  and  merchandizes,  but  of  an  interest  in  land,  and 
therefore  required  a  stamp;  and  I  was  of  that  opinion. 
There  is  a  great  variety  of  cases,  in  which  a  distinction  is 
made  between  the  sale  of  growing  crops  and  the  sale  of  an 
interest  in  land ;  and  it  must  be  admitted,  taking  the  cases 
altogether,  that  no  general  rule  is  laid  down  in  any  one  of 
them  that  is  not  contradicted  by  some  other.  It  is  suffi- 
cient, however,  for  us  to  say,  that  we  think  this  case  ought 
not  to  be  governed  by  any  of  those  in  which  it  is  decided 
that  a  sale  of  growing  crops  is  a  sale  of  goods  and  chattels. 
Growing  fruit  would  not  pass  to  an  executor,  but  to  the 
heir ;  it  could  not  be  taken  by  a  tenant  for  life,  or  levied 
in  execution  under  a  writ  of  fi.  fa.  by  the  sheriff;  therefore 
it  is  distinct  from  all  those  cases  where  the  interest  would 
pass,  not  to  the  heir  at  law,  but  to  some  other  person. 
Undoubtedly  there  is  a  case  (a)  in  which  it  appears  that  a 
contract  to  sell  timber  growing  was  held  not  to  convey  any 
interest  in  the  land,  but  that  was  where  the  parties  con- 
tracted to  sell  the  timber  at  so  much  per  foot,  and  from  the 
nature  of  that  contract  it  must  be  taken  to  have  been  the 
same  as  if  the  parties  had  contracted  for  the  sale  of  timber 
already  felled.  In  this  case,  there  seems  to  be  no  doubt 
that  this  was  a  sale  of  that  species  of  interest  in  the  pro- 
duce of  the  lands  which  has  not  been  excepted  by  the 

(a)  Smith  v.  Surman,  9  B.  &  Cf.  561. 
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Exch.  of  PUai,  St»inp  Act.  and  that  it  is  not  a  sale  of  goods  and  mer- 
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chandize ;  and  the  contract  is  of  a  sufficient  value  to 


RoDWELL      quire  a  stamp.    The  nonsuit,  therefore,  must  standi  and 
Phillips,      the  rule  must  be  discharged. 

Rule  discharged. 


Jan.  31.       Whitehead  and  Others,  Assignees  of  BENBOw,a  Bankrupt^ 

V.  Walker. 

The  holder  of  /V.SSUMPSIT  by  the  indorsee  against  the  indorser  of  a 

change,  on  iioM.  foreign  bill  of   exchange.     The  declaration  stated,  that 

^S?^d '""^  heretofore,  to  wit,  on  the  8th  of  August,  1834,  and  before 

notice  thereon,  the  bankruptcy  of  Benbow,  in  parts  beyond  the  seas,  cer- 

has  an  immedi- 
ate right  of  ac-   tain   persons    made  their  bill   of  exchange   in   writing, 

th^e" drawer,  and  directed  to  Mcssrs.  Grayhurst  and  Company,  and  thereby 

^  °^fr**h  requested  them  to  pay  to  the  defendant,  ninety  days  after 

right  of  action  sight,  721/.  0^.  Qd.,  valuc  received :  that  the  defendant  in- 

^oymeit/ofthe  dorsed  the  said  bill  to  W.  Swainson,  who  indorsed  it  to 

The'stItu?e"of  ^iU^s  &  Co.,  who  indorsed  it  to  Benbow ;  and  that  the 

LimiutionB,  gj^j^  Grayhurst  &  Co.  had  sight  of  the  said  bill,  but  had  not 

therefore,  runs  •'  o  * 

against  him       paid  the  Same. 

mer  and  not'  Seventh  plea. — That  before  the  said  bill  became  due,  or 

period?*  ^^^^^   ^^^  heen  presented  for  payment,  and  after  the  indorsement 

To  an  action   of  the  samc  to  Willis  &  Co.,  and  before  the  indorsement 

of  aMuropsit  by  .  ••  i  .n 

the  fourth  in-  to  Bcubow,  the  said  bill  was  presented  to  Grayhurst  &  Co. 
reipi^buiof**'  far  their  acceptance;  that  Grayhurst  &  Co.  refused  to 
Taiifst^he  first  ^^^P*  ^^®  samc ;  that  thereupon  the  bill  was  protested  for 
indorser,  ai-       nou -acceptance ;  and  that  Benbow,  as  well  as  Willis  &  Co., 

leging  for 

breach  non-       at  the  time  of  the  indorsement  to  Benbow,  had  notice  that 

payment  by  the 
drawee,  the  de- 
fendant pleaded,  that  before  the  bill  became  due,  and  afler  the  indorsement  to  the  third  in- 
dorsee, and  before  the  indorsement  to  the  plaintiff,  the  bill  was  refused  acceptance,  and  was 
protested;  that  the  third  indorsee  and  the  plaintiff,  at  the  time  of  the  indorsement  to  the  latter, 
had  notice  of  the  non-acceptance  and  protest;  and  that  the  defendant  had  not  due  notice  of  the 
non-acceptance  or  of  the  protest : — Held,  on  special  demurrer,  that  a  replication  de  injuria  to 
this  plea  was  good. 
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the  said  bill  had  been  so  presented,  and  had  been  so  re-  ^^k.  of  pum, 
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fused,  and  protested  for  non-acceptance.    Verification.  ^ 

Eighth  plea.— That  before  the  said  bill  became  due,  or  Whitehead 
was  presented  for  payment,  and  after  the  indorsement  to  Walker. 
Willis  &  Co.,  and  before  the  indorsement  to  Benbow,  the 
biU  was  presented  to  Grayhurst  &  Co.  for  their  acceptance, 
but  that  they  refused  to  accept  the  same,  and  the  biU  was 
thereupon  protested  for  non-acceptance ;  and  that  the  de- 
fendant had  not  due  notice  of  the  non-acceptance  of  the  bill, 
or  of  its  having  been  so  protested ;  and  that  Benbow,  as 
well  as  Willis  &  Co.,  at  the  time  of  the  said  indorsement  to 
Benbow,  had  notice  that  the  bill  had  been  so  presented  for 
acceptance,  and  refused  and  protested  for  non-acceptance* 
Verification. 

Ninth  Plea. — ^That  before  the  said  bill  had  become  due, 
or  had  been  presented  for  payment,  and  afber  the  indorse- 
ment thereof  to  Willis  &  Co.,  and  before  the  indorsement 
to  Benbow,  the  bill  was  presented  to  Orayhurst  &  Co.  for 
their  acceptance,  and  was  refused  acceptance ;  that  the  bill 
was  thereupon,  and  before  the  indorsement  to  Benbow, 
duly  protested  for  non-acceptance,  whereof  the  defendant 
afterwards,  and  before  the  indorsement  to  Benbow,  had 
notice,  whereby  an  action  then  accrued  to  Willis  &  Co.  to 
recover  the  amount  of  the  bill  from  the  defendant ;  that 
Benbow,  as  well  as  Willis  &  Co.,  at  the  time  of  the  indorse- 
ment to  Benbow,  had  notice  that  the  bill  had  been  so  pre- 
sented for  and  refused  acceptance,  and  protested  for  non- 
acceptance;  and  that  the  cause  of  action  in  this  plea 
mentioned  did  not  accrue  to  Willis  &  Co.  at  any  time 
within  six  years,  and  before  the  commencement  of  this  suit. 
Verification. 

To  the  seventh  plea  there  was  a  general  demurrer ;  the 
ground  of  demurrer  stated  was,  that  it  was  no  answer  to 
an  action  for  non-payment  of  a  bill  of  exchange  to  shew 
that  it  was  dishonoured  when  presented  for  acceptance. 
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S*eh.  of  Phot,  and  that  the  party  taking  it,  and  suing  on  it,  had  notice  of 

'  ^     such  dishonour. — Joinder  in  demurrer. 
Whitehead        To  the  eighth  plea,  the  plaintiff  replied  de  injuriA. 
WAI.UE.         To  the  ninth  plea  he  demurred  specially:   the  canses 
assigned  were,  that  the  cause  of  action  was  for  nofi-paymetti 
of  the  bill,  whereas  the  plea  answered  a  cause  of  action  for 
non-acceptance;  that  there  is  an  implied  promise  on  the 
part  of  the  drawer  and  indorsers  of  a  bill  of  exchange,  that 
it  shall  be  paid  as  well  as  accepted ;  that  it  was  the  dutf 
of  the  drawer  and  indorsers,  on  notice  of  the  non-accept* 
ance,  to  enable  the  drawer  to  pay  the  bill,  from  the  neglect 
to  do  which  a  firesh  promise  arose ;  that  it  was  no  answer 
to  an  action  for  such  breach,  to  shew  that  there  had  been 
a  previous  breach  of  such  promise;   that  the  plaintiflb 
might  waive  the  first  breach,  and  bring  an  action  on  the 
second  breach ;  that  the  remedy  for  the  first  breach  having 
expired,  was  no  answer  to  an  action  on  the  second  breach; 
that  the  Statute  of  Limitations  ran  from  the  time  when 
the  cause  of  action  mentioned  in  the  declaration  accroed, 
and  not  before ;  and  that  the  plea  was  double. — Joinder  in 
demurrer. 

There  was  also  a  special  demurrer  to  the  replication, 
assigning  for  causes,  that  the  traverse  de  injuri&  was  in- 
admissible, because  the  eighth  plea  relied  on  matter  of 
discharge  by  laches,  and  shewed  a  release  to  the  defendant 
by  operation  of  law,  and  did  not  consist  of  matter  of  excuse. 
— Joinder  in  demurrer. 

The  case  was  argued  at  the  sittings  after  last  Michaelmas 
Term  (Nov.  26  and  27)  by 

Crompton,  for  the  plaintiffs. — The  pleas  demurred  to 
afford  no  answer  to  this  action.  The  contract  of  the 
drawer  of  a  bill  of  exchange  is,  that  the  drawee  not  only 
shall  accept  the  bill,  but  shall  pay  it  at  maturity;  and 
therefore  a  cause  of  action  accrues  to  the  holder  on  its 
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non-payment  when  due.    No  doubt  the  drawer  may  be  ExiA.  of  PUat^ 
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sued  upon  the  breach  of  his  contract  by  the  non-accept- 
ance by  the  drawee ;  Miiford  v.  Mayor  (a) ;  but  no  case  Whitehead 
can  be  cited  to  shew  that  he  must  be  so  sued,  and  that  the  Walker. 
holder  may  not  take  advantage  of  the  subsequent  breach 
by  non-payment.  Dunn  v.  CfKe^e  (A)  is  an  authority  to 
shew,  that  a  drawer  who  has  had  no  notice  of  the  non-ac- 
ceptance may  yet  be  sued  by  an  indorsee  for  value  who 
had  no  knowledge  of  the  dishonour.  But  the  argument 
for  the  defendant  must  be,  that  a  right  of  action  having 
once  vested  by  the  non-acceptance,  the  Statute  of  Limita- 
tions runs  from  that  period,  even  against  an  innocent  in- 
dorsee. The  rule  of  law  which  compels  a  party  who  takes 
a  qualified  acceptance  to  give  notice  of  that  fact  to  the 
drawer,  {Sebaff  v.  Abitbol{c);  Bayley  on  Bills,  253,  5th 
edit.),  clearly  implies  that  he  is  to  have  a  right  of  action 
against  the  drawer  on  non-payment  of  the  bill ;  for  such 
notice  can  only  be  required  for  the  purpose  of  preserving 
a  right  to  sue  on  the  non-payment.  [Parker  B. — The 
reason  of  the  notice  in  that  case  is,  that,  inasmuch  as  the 
acceptance  is  not  in  the  form  which  bad  been  stipulated 
for  by  the  drawer,  he  is  entitled  to  be  informed  of  that 
fact ;  and  the  notice  may  constitute  some  evidence  of  \ns 
having  assented  to  the  acceptance  in  a  qualified  form. 
Alderson,  B. — Why  is  notice  given  of  non-acceptance? 
because  the  contract  is  then  broken ;  then  if  so,  can  it  be 
broken  again?]  The  breach  of  contract  by  non-accept- 
ance may  be  waived,  and  the  drawer  may  be  sued  on  the 
non-payment.  Marius,  in  his  "  Advice  concerning  Bills  of 
Exchange,"  p.  19,  (4th  edit.),  says,  "If  a  bill  so  made 
payable  [after  sight]  be  omitted  to  be  presently  upon 
refusal  protested  for  non-acceptance,  all  that  time  which 
shall  run  out  between  the  private  presenting  of  the  bill 
and  protesting  thereof  is  lost  time,  and  is  not  to  be  ac- 

(a)  1  Dougl.  55.     (6)  5  M.  &  Selw.  282;  S,  C.  in  error,  6  Taunt.  305. 

(c)  4  M.  &  Selw.  46G. 

VOL.  IX.  MM  M.  W. 
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jsxek,  qf  PieMf  counted  as  part  of  the  number  of  days  mentioned  in  the 
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'  ^  bill  of  exchange^  except  the  party  on  whom  the  bill  was 
Whitehbad  drawn  do^  of  his  own  free  will^  acknowledge  to  have  seen 
Walkee.  the  bill  from  the  first  day  it  was  privately  presented  to 
him/'  And  after  saying  that  if  a  bill  is  refused  aooept- 
ance,  it  shall  be  protested  for  non-acceptance^  and  there* 
upon  the  drawer  and  indorser  must  give  security  for  pay- 
ment, with  damages  and  costs,  if  it  be  not  paid  by  him  to 
whom  directed,  at  the  time  limited  in  the  bill ;  he  adds, 
(p.  28),  "  But  if  a  protest  be  returned  for  want  of  pay- 
ment,  and  if  you  have  had  security  already  given  yon  on 
the  protest  for  non-acceptance,  or  for  want  of  better  se- 
curity, then,  upon  receipt  of  your  protest  for  non-paymen^ 
you  may  only  acquaint  the  drawer  (or  party  that  took  up 
the  money)  therewith,  and  tarry  out  the  same  proportion 
of  time  at  which  the  bill  was  made  payable,  to  be  accounted 
from  the  time  it  fell  due,  before  you  demand  your  princi- 
pal money,  with  the  re-exchange  and  charges,  of  the  party 
that  drew  the  bill,  or  his  surety ;  who,  according  to  the 
law  of  merchants,  are  boimd,  jointly  and  severally,  to  repay 
the  same  upon  the  protest  for  non-payment/'  These 
passages  are  adopted  as  law  into  Comyns'  Digest,  tit. 
"  Merchant,''  (F.  8),  (F.  9),  and  shew  clearly  that  the 
holder  has  a  right  to  retain  a  bill  after  acceptance  has 
been  refused,  and  to  sue  the  drawer  on  non-payment  at 
maturity.  So  also,  where  a  bill  has  been  accepted  supra 
protest,  for  the  honour  of  the  drawer,  and  has  been  pre- 
sented for  payment  to  the  drawee,  and  to  the  acceptor  tor 
honour,  the  drawer  may  be  sued  for  the  non-payment: 
Hoare  v.  Cazenove  (a) ;  Williams  v.  Germaine  (i).  There 
are  precedents  in  1  Wentw.  302,  and  2  Chitty  on  Plead- 
ing, 100,  of  declarations  by  the  first  indorsee  against  the 
first  indorser,  after  protest  for  non-acceptance,  and  also  for 
non-payment.     See  also  another  precedent,   similar  in 

(a)  16  Ea-Ht,  391.  (6)  7  B.  &  Cr.  4G8  ;  I  Man.  &  R.  394. 
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principle,  in  1  Wentw.  315.    And  in  Auriol  v.  Thomas  (a),  Bxeh.  iff  puom^ 
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the  interest  was  calcolated  from  the  notice  of  non^paytn^ent.  *  ^ 

Secondly,  the  replication  de  injurift  is  good.  The  snb-  Wmitbhbad 
stance  of  the  8th  plea  is,  that  the  drawer  was  discharged  Wauuir. 
by  the  neglect  of  a  prior  indorser  to  give  him  notice  of  the 
non-acceptance  or  protest.  That,  as  against  the  plainti£P, 
a  subsequent  party  to  the  bill,  is  mere  matter  of  eacuse  for 
the  non-performance  of  the  defendant's  contract  by  non- 
payment. The  case  is  expressly  within  the  authority  of 
Humphreys  v.  (yConnell  (&),  where  de  injuria  was  held  a 
good  replication  to  a  plea  by  the  acceptor  that  the  bill  was 
accepted  for  a  gaming  debt,  and  that  the  plainti£P,  before 
the  indorsement  to  him,  had  notice  of  that  fact. 

BovUl,  contra. — ^The  general  rule  on  this  subject,  as  laid 
down  in  all  the  text-books  of  authority,  is,  that  although 
the  holder  of  a  bill  of  exchange  is  not  bound  to  present  it 
for  acceptance,  yet  if  he  thinks  fit  to  do  so,  and  acceptance 
is  refused,  he  is  bound  to  give  notice  of  that  fact  to  all  the 
parties  to  the  bill  to  whom  he  desires  to  resort  for  pay- 
ment :  Molloy,  de  Jure  Maritime,  b.  2,  c.  10;  Chitty  on 
Bills,  272,  (9th  ed.) ;  Bayley  on  Bills,  252,  (5th  ed.).  And 
after  presentment  for  acceptance  and  refusal,  a  right  of 
action  vests  immediately,  and  the  holder  need  not  again 
present  the  bill  for  acceptance ;  Hickling  v.  Hardey  (c) ;  or 
if  he  does  so,  and  acceptance  is  again  refused,  he  is  not 
bound,  if  payment  be  also  afterwards  refused,  to  protest  it 
for  non-payment ;  De  la  Torre  v.  Barclay  (d).  For  by  the 
refusal  of  acceptance  he  acquires  a  complete  cause  of  ac- 
tion against  the  drawer  and  the  indorsers:  Starke  v. 
Cheeseman  {e) ;  Mitford  v.  Mayor.  It  is  at  that  period, 
accordingly,  that  the  liabilities  of  all  the  parties  to  the  bill 
are  to  be  determined ;  and  all  who  take  the  bill  subse- 

(a)  2  T.  R.  52.  (J)  1  Stark.  Rep.  7. 

(6)  7  M.  &  W.  370.  (tf)  1  Ld.  Ra3rm.  538  ;  1  Salk. 

(c)  7  TauDt.  312 ;  1  Moore,  61.      128 ;  Carth.  509. 

M  m2 
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-fijrc*.  vi  Pifot,  quentlj  to  the  non-acceptance  and  protest^  take  it  with 
-    all  its  infirmities ;  Crossley  v.  Ham  {a) ;  unless,  indeed,  Id 
Whitbhbad    the  case  of  a  subsequent  holder  for  value  who  takes  it 
.Walkbe.     without  notice  of  the  dishonour :  here,  however,  it  is  ad« 
mitted  by  the  demurrer  that  the  bankrupt  had  notice  of 
the  non-acceptance  and  protest  before  the  indorsement  to 
him,  and  he  therefore  stands  in  the  same  situation  aa  the 
previous  indorsees.      It  follows  from  these  principles  of 
law,  that  another  new  cause  of  action  cannot  afterwards 
arise  on  the  non-payment  of  the  bill;  if  it  could,  then  a 
recovery  in  an  action  brought  on  the  non-acceptance  would 
be  no  bar  to  a  subsequent  action  against  the  same  party  on 
the  non-payment.    The  drawing  of  a  bill  of  exchange  is 
the  creation  of  a  debt;  it  is  evidence  of  an  existing  debt 
firom  the  drawer  to  the  payee:    Starke  v.  Cheeseman; 
Macarty  v.  Barrow  (b) ;  Bishop  v.  Young  {c) ;  Workman  v. 
Leake  {d) :  and  the  contract  of  the  drawer  is,  that  another 
person,  the  drawee,  shall  take  upon  himself  payment  of  such 
his  debt,  according  to  the  terms  of  the  bill ;  and  the  mo- 
ment the  drawee  commits  an  unqualified  breach  of  that 
engagement,  the  debt  becomes  payable  immediately,  and 
the  right  of  action  against  the  drawer  is  vested.     The 
plaintiffs  must  contend  for  the  existence  of  two  concurrent 
causes  of  action  against  the  same  party  arising  out  of  the 
same  contract,  which  is  altogether  repugnant  to   legal 
principles. 

Secondly,  the  replication  de  injuria  is  bad.  The  eighth 
plea  amounts  to  a  discharge  of  the  defendant's  promise, 
and  not  merely  to  an  excuse  for  the  non-performance  of  it. 
It  shews,  in  truth,  that  no  implied  promise  to  pay  on  the 
part  of  the  drawer  ever  arose.  And  the  rule  is,  that  where- 
ever  the  plea  amounts  to  a  denial  or  avoidance  of  the  con- 
tract declared  on,  the  replication  de  injuria  is  inapplicable: 

(a)  13  East,  498.  (c)  2  Bos.  &  P.  83. 

(h)  2  Stra.  949;  S.  C.  cited  3  {d)  Cowp.  22. 

Wilii.  16. 
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Parker  v.  Riley  {a) ;  Howden  v.  Cl{ft<m  (A) ;  Schild  v.  jfiGW-  Exck.  of  PUtu^ 

Whitbhbad 

Cn>m;>/(m.  in  reply.-The  argament  on  the  other  side  is,  w.:»«. 
that  because  a  right  of  action  vests  on  the  non-acceptance^ 
therefore  the  second  breach^  by  non-payment,  never  comes 
into  operation ;  but  that  is  assuming  the  whole  question 
in  dispute.  And  the  passage  already  quoted  from  Marius 
shews  clearly,  that  after  protest  for  non-acceptance  re- 
course may  be  had  to  the  drawer  on  default  in  payment. 
The  position,  that  the  mere  drawing  of  a  bill  of  exchange 
creates  a  present  debt  from  the  drawer,  is  questioned  by 
Lord  EUenbarough,  in  Storey  v.  Barnes  (d).  Secondly,  the 
replication  de  injuria  is  clearly  good.  [On  this  point  he 
was  stopped  by  the  Court,  who  expressed  a  clear  opinion, 
that,  as  between  the  parties  to  this  record,  the  plea 
amounted  merely  to  matter  of  excuse,  and  therefore  that 
the  replication  was  good.] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  pronounced  by 

Parke,  B. — ^The  question  raised  by  the  pleadings  in 
this  case  is,  whether,  if  the  indorsee  of  a  foreign  bill  of 
exchange  has  presented  it  for  acceptance,  and  (acceptance 
having  been  refused)  has  duly  presented  it  and  given  no- 
tice to  the  drawer,  (for  the  defendant,  the  indorser,  is  in 
the  same  situation),  and  so  has  acquired  a  right  of  action 
against  him  by  reason  of  the  non-acceptance,  a  new  right 
of  action  afterwards  accrues  to  him  on  the  subsequent  pre- 
sentment of  the  bill  for  payment,  and  non-payment  accord- 
ing to  its  tenor.  The  plaintiffs,  indeed,  are  not  the  indorsees 
who  presented  the  bill,  but  they  are  averred  to  have  taken 
the  bill  with  notice  of  the  fact  of  presentment  and  dis- 

(a)  3  M.  &  W.  230.  (c)  8  M.  &  W.  673. 

(6)  1  G.  &  D.  22.  (<0  7  East,  440. 
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Bttck.  rf  PUoi,  honour,  and  therefore  stand  in  the  same  situation,  and 

1842 

-     are  not  to  be  considered  as  having  a  title  as  innocent  in- 

Wbitbbbab  dorsees;  Dunn  v.  (yKeefe  {a).  The  practical  importance  of 
Walksk.  the  point  in  the  present  case  arises  fix>m  the  delay  of  the 
holder  in  bringing  his  action.  The  non-acceptance  and  the 
protest  thereon  occurred  in  September  1834.  The  bill^ 
according  to  its  tenor,  would  not  be  payable  till  the  sub- 
sequent  month  of  December,  and  this  action  was  com* 
menced  in  November  1840;  so  that  if  a  right  of  action 
accrued  in  December  1834,  the  Statute  of  Limitations 
cannot  be  successfully  pleaded ;  whereas,  if  there  was  no 
right  of  action  accruiug  subsequently  to  the  protest  for 
non-acceptance  in  September  1834,  the  statute  is  a  bar. 

On  the  part  of  the  plaintiff  it  was  contended,  that  al- 
though he  undoubtedly  might  have  brought  an  action 
in  the  month  of  September  1834,  founded  on  the  non- 
acceptance,  yet  it  was  optional  with  him  to  do  so  or  not; 
that  he  might,  if  he  thought  fit,  waive  that  action,  and 
proceed  merely  on  the  ground  of  the  subsequent  non- 
payment in  December  1834.  For  the  drawer  of  a  biD, 
it  was  contended,  enters  into  a  double  engagement  with 
the  payee,  and  through  him  with  the  successive  holders 
of  the  bill,  namely,  first,  that  the  drawee  shall  accept 
the  bill  when  regularly  presented  to  him  for  acceptance; 
and  secondly,  that  he  shall  pay  the  bill  when  regularly 
presented  to  him  for  payment.  And  if  this  be  a  correct 
representation  of  the  engagement  entered  into  by  the 
drawer,  the  conclusion  seems  unavoidable,  that  whatever 
right  of  action  the  holder  might  have  acquired  by  the 
non-acceptance,  he  certainly  is  not  precluded  firom  suing  in 
respect  of  the  default  of  payment.  But  we  are  of  opinion 
that  the  contract  entered  into  by  the  drawer  is  not  such  as 
is  contended  for  by  the  plaintiff,  and  that  he  in  fact  enters 
into  one  contract  only ;  namely,  in  the  case  of  a  bill  made 

(a)  5  M.  &  Selw.  282. 
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payable  after  sight,  that  the  drawee  shall,  on  the  bill  being  Bxek.  rf  pum, 
presented  to  him  in  a  reasonable  time  from  the  date,     ^  ^^^*   ^ 
accept  the  same,  and  having  so  accepted  it,  shall  pay  it    Wbitebbad 
when  duly  presented  for  payment  according  to  its  tenor;      WAi.KBit. 
and  in  the  case  of  a  bill  payable  after  date,  that  the  drawee 
shall  accept  it  if  it  is  presented  to  him  before  the  time  of 
payment,  and  having  so  accepted  it,  shall  pay  it  when  it  is 
in  due  course  presented  for  payment ;  or  if  it  is  not  pre- 
sented for  acceptance  at  all,  then  that  he  shall  pay  it  when 
duly  presented  for  payment. 

The  counsel  for  the  plaintiff,  in  support  of  his  view  of 
the  law,  relied  mainly  on  some  passages  which  he  cited 
from  the  work  of  Marius  on  Bills  of  Exchange,  some  of 
which  are  adopted  in  Comyns'  Digest,  tit.  "  Merchant,*'  (F. 
8)  fie  (F,  9).  But  with  respect  to  those  passages,  we  must 
remark  that  the  work  of  Marius,  though  undoubtedly  one 
of  authority  in  its  way,  is  scarcely  to  be  looked  at  as  a 
legal  treatise  on  the  subject  of  bills  of  exchange.  It  is,  as 
its  title  imports,  a  work  giving  good  practical  advice  from 
a  practical  man  to  persons  receiving  and  negotiating  bills 
of  exchange.  The  author  was  a  public  notary,  who  lived 
in  the  middle  of  the  seventeenth  century,  when  questions 
of  mercantile  law  were  much  less  perfectly  understood  than 
they  are  now.  In  some  of  his  notions  he  was  clearly  mis^ 
taken ;  as  for  instance,  he  considers  the  holder  of  a  bill 
of  exchange  to  be  in  all  cases  bound  to  present  it  for 
acceptance ;  and  it  seems  very  doubtful  whether  he  sup- 
posed the  effect  of  non-acceptance  to  be  anything  more 
than  that  of  rendering  it  incumbent  on  the  drawer  to 
find  better  security  for  the  satisfaction  of  the  holder. 
It  is  not,  however,  absolutely  necessary  to  decide  that 
Marius  is  wrong,  for  he  no  where  lays  down  the  proposi- 
tion now  insisted  on,  namely,  that  after  a  protest  for  non- 
acceptance,  a  second  right  of  action  accrues  to  the  holder 
on  the  non-payment.  He  speaks,  indeed,  of  the  holder 
retaining  the  bill  after  non-acceptance,  and  applying  for 
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Eicdu  if  PUat,  payment^  and  suing  on  default  of  payment ;  and  this^  as  a 
'  ^  matter  of  prudence^  may  probably  be  the  wisest  course 
Whitehead  which  a  party  can  pursue.  In  spite  of  the  non-acceptance, 
Walur.  the  drawer  still  may  pay  the  bill  when  at  maturity,  and 
the  holder  having  by  protest  and  notice  on  non-acceptance 
put  himself  in  a  condition  to  sue  the  drawer,  may  very 
reasonably,  as  a  matter  of  prudence^  retain  the  bill,  and 
endeavour  to  obtain  payment  when  the  bill  is  at  maturity, 
and  not  involve  himself  in  litigation  until  there  has  been  a 
failure  of  payment  as  well  as  of  acceptance.  It  by  no  means, 
however^  follows^  because  this  is  spoken  of  as  being,  what 
probably  it  still  is,  the  usual  course,  that  any  second  right 
of  action  arises  on  the  second  default.  For  let  us  consider 
what  is  the  nature  of  the  right  which  the  holder  acquires 
on  the  default  of  the  drawee  to  accept.  It  is  clear  (what- 
ever might  formerly  have  been  considered  on  the  subject)^ 
that  by  the  non-acceptance^  followed  by  the  protest  and 
notice,  the  holder  acquires  an  immediate  right  of  action 
against  the  drawer — a  right  of  action^  be  it  observed,  not 
in  respect  of  any  special  damage  from  the  non-acceptance^ 
but  a  right  of  action  on  the  bill,  i.  e.  a  right  of  action  to 
recover  the  full  amount  of  the  bill.  The  eflFect  of  the 
refusal  to  accept  is  (according  to  the  language  of  the  Court 
of  King's  Bench  in  Macarty  v.  Barrow,  as  quoted  by  C.  J. 
WUmot,  in  3  Wils.  16),  that  the  drawee  says  to  the  holder, 
^'  I  will  not  pay  your  bill ;  you  must  go  back  to  the  drawer, 
and  he  must  pay  you."  The  holder  thus  acquires  by  the 
non-acceptance  the  most  complete  right  of  action  against 
the  drawer  which  the  nature  of  the  case  admits,  and  no 
subsequent  act  or  omission  of  the  drawee  can  give  him  a 
more  extensive  right  against  the  drawer  than  he  has  al- 
ready acquired.  But  further,  on  failure  of  acceptance,  the 
holder  is  boimd  to  give  immediate  notice  to  the  drawer, 
and  if  he  omits  to  do  so,  he  forfeits  all  right  of  action 
against  him,  not  only  in  respect  of  the  default  of  accept- 
ance, but  also  in  respect  of  the  subsequent  non-payment. 
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Now  it  is  very  difficult  to  reconcile  this  doctrine  with  the  ^Steh.  of  Pie^, 
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notion  that  a  new  right  of  action  arises  from  the  non-pay- 
ment ;  for  if  that  were  so,  it  could  hardly  be  that  such  new  Whitehead 
right  of  action  could  be  destroyed  by  the  previous  neglect  Walur. 
to  give  notice  of  a  matter  unconnected  with  that  out  of 
which  the  second  right  of  action  is  supposed  to  arise.  The 
argument  of  the  plaintiffs  must  be,  that  a  second  right  of 
action  on  the  bill  arises  from  the  default  of  payment  in 
those  cases  only  in  which  the  holder  has  duly  given  notice 
of  the  non-acceptance,  i.  e.,  in  those  cases  only  in  which 
the  holder,  by  the  hypothesis,  must  have  already  acquired 
a  right  of  action  precisely  similar  to  and  co-extensive  with 
that  which  is  thus  supposed  to  vest  in  him  by  the  default 
of  payment.  This  seems  to  us  to  be  a  proposition  so  much 
fraught  with  inconsistency,  and  so  entirely  destitute  of 
principle  and  authority,  that  we  cannot  hold  it  to  be  law. 
It  may  be  added,  that  if  the  law  were  as  is  contended  for 
the  plaintiffs,  this  inconvenience  would  follow,  that  the 
holder  of  a  bill  might  at  the  same  time  be  prosecuting  two 
actions  on  the  same  bill  against  the  same  party,  for  the 
recovery  of  precisely  the  same  sum. 

On  these  grounds  we  are  of  opinion  that  there  must 
be  judgment  for  the  defendant  on  the  demurrers  to  his 
7th  and  9th  pleas.  With  regard  to  the  8th  plea,  we  think 
the  replication  de  injuria  is  good,  and  judgment  on  that 
plea  will  therefore  be  for  the  plaintiffs. 

Judgment  accordingly. 
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Exeh.  of  Pleat, 
1842 

^      Whitehead  and  Otbersj  Assignees  of  Bicbard  Benbow^ 
•^*«'**  31.  a  Bankrupt,  v,  Anderson  and  Otbers. 

A  notice  of  1  ROVER  for  timber,  alleging  fbe  possession  by  the 
stoppage  in       plaintiffs  as  assignees,  and  a  conversion  by  the  defendants 

transitUt  to  be 

eflfectuai,  must    after  the  bankruptcy. 

to  £e  ^rson  Plcas,  first,  not  guilty ;  secondly,  a  denial  of  the  plain- 

immcdhit?  ois-  ^^^*  possession  of  the  goods.  All  points  as  to  any  right 
tody  of  the        of  stoppage  in  transitu  were  to  be  raised  upon  the  first 

goods,  or  to  the 

principal  whose  and  sccoud  pleas. 

^Istody,  at    *       -^^  *^®  trial,  at  the  Liverpool  Spring  Assizes,  1841,  a 

such  a  dme,       yerdict  was  found  by  consent  for  the  plaintiffs,  damaeces 

and  under  such  ^  "^  ^  x-  /  -o 

circumstances,  d£2000,  subject  to  a  special  case  for  the  opinion  of  this 
by  the  exercise   Court,  to  be  stated  and  settled  by  a  barrister ;  wherein  it 

of  reasonable 

diligence  communicate  it  to  his  servant  in  time  to  prevent  the  delivery  to  the  consignee. 
Therefore,  where  timber  was  sent  from  Quebec,  to  be  delivered  at  Port  Fleetwood  in  Lan- 
cashire, a  notice  of  stoppage  given  to  the  shipowner  at  Montrose,  while  the  goods  were  on 
their  voyage,  whereupon  he  sent  a  letter  to  await  the  arrival  of  the  captain  at  Fleetwood,  di- 
recting him  to  deliver  the  cargo  to  the  agents  of  the  vendor — was  held  not  to  be  a  suffident 
notice  of  stoppage  in  transitu. 

The  vessel  arrived  in  port  on  the  8th  of  August,  on  which  day,  before  the  captain  bad  re- 
ceived his  owner's  letter,  the  agent  of  the  assignees  of  the  vendee  (who  had  become  bankri^it) 
went  on  board,  and  told  the  captain  he  had  come  to  take  possession  of  the  cargo.  He  went 
into  the  cabin,  into  which  the  ends  of  timber  projected,  and  saw  and  touched  the  dmbtr. 
When  the  agent  first  stated  that  he  came  to  take  possession,  the  captain  made  no  reply,  bat 
subsequently,  at  the  same  interview,  told  him  that  he  would  deliver  him  the  cargo  when  he 
was  satisfied  about  his  freight.  They  then  went  on  shore  together.  Shortly  afterwards  the 
agent  of  the  vendor  came  on  board,  and  served  a  notice  of  stoppage  in  transitu  upon  the  mate, 
who  had  charge  of  the  cargo ;  and  a  few  days  afterwards  received  possession  of  the  cargo  from 
the  captain : — Held,  that,  under  these  circumstances,  there  was  no  actual  possession  taken  of 
the  goods  by  the  assignees ;  and  that,  as  there  was  no  contract  by  the  captain  to  hold  the  goods 
as  their  agent,  the  circumstances  did  not  amount  to  a  constructive  possession  of  the  goods 
by  them. 

Qusere,  whether  the  act  of  marking,  or  taking  samples,  or  the  like,  without  any  removal 
of  any  part  of  the  goods  from  the  possession  of  the  carrier,  even  though  done  with  the  intention 
of  taking  possession,  will  amount  to  a  constructive  possession,  unless  accompanied  by  circum- 
stances denoting  that  the  carrier  was  intended  to  keep,  and  assented  to  keep,  possession  of  the 
goods  as  the  agent  of  the  vendee. 

Before  the  consignor  knew  of  the  bankruptcy  of  the  consignee,  he  had  sent  three  letters  to 
the  manager  of  a  bank  in  Liverpool,  inclosing  bills  drawn  by  himself  upon  certain  parties,  and 
he  referred  therein  to  the  defendants  as  persons  who  would  settle  any  irregularity  that  might 
occur  respecting  the  acceptances.  These  letters  were  communicated  to  the  defendants,  and 
assented  to  by  them.  Another  letter  to  the  same  party  inclosed  a  bill  drawn  upon  the  con- 
signee for  the  price  of  the  timber  in  question : — Held,  that  the  letters  were  admissible  in  evi- 
dence, and  were  some  evidence  to  shew  an  authority  in  the  defendants  to  stop  the  cargo  in 
transitu. 

The  consignor,  brfore  the  stoppage  in  transitu,  wrote  a  letter  to  the  defendants,  in  which 
he  assumed  that  they  had  stopped  the  cargo,  and  gave  directions  as  to  the  sale  of  it.  This 
letter  did  not  reach  the  defendants  until  tjfter  the  stoppage.  Qusere,  whether  it  gave  autho- 
rity to  them  to  stop  the  cargo  at  the  time  of  the  stoppage,  or  amounted  to  a  valid  ratification 
of  that  act. 


'^ 
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was  agreed  that,  if  the  opinion  of  the  Court  should  be  in  ^^  rf  Pf^ot, 
jEEtYOur  of  the  defendants,  then  the  verdict  so  found  for  the  - 

plaintiffs  should  be  set  aside,  and  a  verdict  entered  for  the    Whitbhbad 
defendants;  but  if  the  opinion  of  the  Court  should  be     Andbrsoic. 
in  favour  of  the  plaintiffs,  then  that  the  damages  should 
be  subject  to  reduction  according  to  the  finding  of  the 
barrister. 

Bichard  Benbow,  before  his  bankruptcy,  was  a  timber 
merchant  at  Liverpool,  and  on  the  12th  of  March,  1840, 
contracted  with  Charles  Bimie,  owner  of  the  ship  Monarch, 
that  the  ship  should  proceed  to  Quebec,  and  there  load  a 
full  cargo  of  timber,  and  should  proceed  therewith  to 
Wyrewater,  otherwise  called  Port  Fleetwood,  in  the  county 
of  Lancaster,  and  deUver  the  same,  on  being  paid  freight 
for  the  timber  at  a  certain  rate.  It  was  also  agreed  that 
the  ship  should  be  consigned  to  Thomas  Benbow,  of 
Wyrewater,  the  brother  of  Bichard  Benbow. 

On  the  1st  of  April,  1840,  B.  Benbow  contracted  with 
George  Bums  Symes,  a  merchant  at  Quebec,  then  at 
Liverpool,  for  a  cargo  of  timber  for  the  Monarch,  to  be 
shipped  at  Quebec,  and  to  be  paid  for  by  the  purchaser's 
acceptance  of  the  seller's  draft  at  ninety  days;  and  on  the 
25th  of  June,  the  Monarch  sailed  with  the  cargo.  On 
the  1st  of  July,  1840,  Symes  wrote  a  letter  to  John 
Chaffers,  the  manager  of  the  Boyal  Bank  in  Liverpool, 
with  which  bank  Symes  had  an  account,  inclosing  in  the 
letter  a  bill  of  exchange,  drawn  by  him  on  B.  Benbow, 
for  533/.  Ss.  6d.,  the  price  of  the  Monarch's  cargo. 

On  the  27th  of  June,  1840,  a  fiat  of  bankruptcy  issued 
against  Benbow,  founded  on  an  act  of  bankruptcy  com- 
mitted on  the  26th  of  June,  1840,  and  he  was  duly  de- 
clared a  bankrupt,  and  the  plaintiffs  were,  on  the  8th  of 
July,  1840,  appointed  his  assignees. 

On  the  9th  of  July,  Mr.  Bimie,  the  owner  of  the 
Monarch,  having  heard  some  rumours  affecting  the  credit 
of  B.  Benbow,  wrote  from  Montrose  a  letter  to  the  captain 
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Bxeh.  of  Pleat,  of  the  Monarchy  stating  the  rumours^  and  requesting  the 

^    1842.  ^     captain  to  intimate  to  Thomas  Benbow,  that  before  the 

Whitehead    delivery  of  the  cargo,  he,  T.  Benbow,  must  produce  ap- 

Ahoerson.     proved  security.    The  plaintiffs  directed  T.  Benbow  to  take 

charge  of  the  cargo  of  the  Monarch  for  the  assignees^  on 

her  arrival  at  Wyrewater.    The  bill  drawn  by  Symes  on 

Benbow  for  the  price  of  the  cargo  was  not  accepted^  and 

has  not  been  paid. 

The  defendants,  who  are  merchants  at  Liverpool,  are 
correspondents  of  Symes,  and  on  the  18th  of  July,  1840, 
dispatched  Bichard  Grindley,  one  of  their  clerks,  to  Wyre- 
water, with  instructions  to  go  on  board  the  Monarch  on 
her  arrival  there,  to  serve  the  notice  of  stoppage  in  transitu 
on  the  master.  The  defendants  also  wrote  a  letter  from 
Liverpool,  on  the  18th  of  July,  to  Bimie,  in  consequence 
of  the  receipt  of  which,  Bimie,  on  the  20th  of  July,  wrote 
a  letter  to  the  captain,  apprising  him  of  the  failure  of 
Benbow,  and  appointing  Grindley,  or  Mr.  Lewtas,  of 
Garstang,  near  Wyrewater  to  take  charge  of  the  cargo. 

The  Monarch  arrived  at  Wyrewater  between  seven  and 
eight  o'clock  on  Saturday  evening,  the  8th  of  August, 
1840.  As  she  was  entering  the  harbour,  T.  Benbow  saw 
her,  and  having  hailed  the  captain  and  ascertained  her 
name,  took  a  boat  to  go  on  board.  The  vessel  let  go  her 
anchor,  and  he  got  on  board  about  eight  o^clock  p.  m.,  as 
the  crew  were  furling  the  sails.  The  Monarch  was  then 
at  the  usual  anchoring  and  discharging  ground,  opposite  4x> 
the  Custom-house,  and  then  came  to  anchor  with  a  single 
anchor,  at  the  spot  where  her  cargo  was  subsequently  dis- 
charged ;  but  in  such  a  tide-way  as  there  is  at  Wyrewater, 
it  was  necessary  that  the  vessel  should  be  moored  with  a 
second  anchor,  in  order  to  discharge  in  safety,  and  the 
second  anchor  was  not  in  fact  got  out  until  four  o'clock 
next  morning,  the  9th  of  August,  until  which  time  the 
pilot  remained  on  board  in  charge  of  the  vessel.  Thomas 
Benbow  so  went  on  board  the  Monarch  for  the  purpose  of 
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taking  possession  of  the  cargo^  and  told  the  captain  that  Ejich.  of  Pi§mt, 
the  ship  was  consigned  to  him  by  the  charter-party,  and  .  ^  '  ^ 
that  he  had  come  to  take  possession  of  the  cargo.  He  Whitbhbad 
told  the  captain  that  he,  Benbow,  had  got  the  bill  of  ANDsiitoN. 
lading;  but  he  did  not  produce  it.  The  captain  invited 
Thomas  Benbow  into  the  cabin.  The  bulkheads  of  the 
cabin  had  been  removed,  as  is  usual  in  timber  vessels,  and 
the  ends  of  the  timber,  part  of  the  cargo,  projected  into 
the  cabin,  and  Thomas  Benbow  saw  and  touched  them. 
When  Thomas  Benbow  first  stated  that  he  came  to  take 
possession,  the  captain  made  no  reply;  but  he  subse- 
quently, at  the  interview,  told  Thomas  Benbow  that  he 
would  deliver  him  the  cargo  when  he  was  satisfied  about 
the  freight ;  and  he  did  not,  at  this  interview,  consent  to 
deliver  immediate  possession,  or  to  waive  his  lien  on  the 
cargo  for  the  freight.  Thomas  Benbow  offered  to  advance 
the  captain  any  money  he  might  want :  the  captain  said 
he  would  require  money  for  various  purposes,  and  that  he 
expected  a  letter  from  his  owner ;  and  he  then  accompanied 
Thomas  Benbow  ashore.  At  this  time  the  captain  re- 
ceived his  owner's  letter  of  the  9th  of  July.  T.  Benbow, 
at  the  same  time,  advanced  him  £40  on  account  of  freight, 
to  be  applied  by  the  captain  for  the  disbursements  of  the 
ship.  At  this  time  T.  Benbow  had  not  informed  the  cap- 
tain, nor  had  the  captain  any  knowledge,  of  the  bankruptcy 
of  B.  Benbow;  and  this  payment  being  only  a  partial 
satisfaction  on  account  of  the  freight,  did  not  alter  the 
captain's  intention  to  withhold  his  consent  to  deliver  the 
cargo  until  he  was  satisfied  for  the  whole  of  the  freight. 

Grindley,  the  defendant's  clerk,  on  the  same  8th  of 
August,  got  on  board  the  Monarch,  about  half-an-hour 
after  the  captain  had  gone  on  shore  with  T.  Benbow.  He 
there  told  the  mate  that  the  consignees  had  failed,  and 
that  he  had  come  to  prevent  the  cargo  falling  into  their 
hands.  He  then  delivered  to  the  mate  the  notice,  stating 
that  it  was  intended  for  the  stoppage  in  transitu  of  the 
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Bseh.  of  PUat^  caigo.  GMndlej  then  went  on  shore,  and  delivered  to  the 
'  ^  captain  the  letter  of  the  ship-owner  of  the  20th  of  July, 
Wbitehbad  whereupon  the  captain  promised  and  consented  to  defiyer 
Andbrson.  the  cargo  to  Grindley.  The  following  day,  the  captain 
tendered  to  T.  Benhow  the  £40  that  he  had  received  from 
him ;  hut  the  latter  decUned  to  receive  it.  The  cargo  was 
afterwards  entered  at  the  Custom-house  hy  Benbow,  and 
the  captain  consented  to  deliver  the  cai^o  to  him.  Tliis 
entry,  however,  was  not  acted  on,  and  it  was  subsequently 
entered  by  Grindley,  to  whom  the  captain  again  promised 
to  deliver  it.  Part  of  the  timber  was  afterwards  put  over 
the  ship^s  side,  and  delivered  to  Grindley,  Benbow,  who 
was  present,  making  claim  to  and  demanding  possession 
of  it.  The  rest  of  the  cargo  was  also  subsequently  de- 
fivered  to  Grindley.  The  Monarch  never  moved  from  the 
place  where  she  first  came  to  single  anchor,  and  where 
Benbow  first  got  on  board,  until  after  the  delivery  of  the 
cargo  was  completed. 

It  has  been  already  stated,  that  the  defendants  were 
agents  for  Symes;  but  the  extent  of  their  authority  as 
agents  was  disputed.  Part  of  the  evidence  tendered  to  shew 
such  a  general  authority  from  Symes  as  would  warrant 
the  defendants  in  stopping  this  cargo  in  transitu,  con- 
sisted of  letters  written  by  Symes  on  the  27th  of  May, 
the  28th  of  May,  and  the  12th  of  June,  1840,  to  Mr. 
Chaffers,  the  manager  of  the  B/Oyal  Bank  of  Liverpool, 
which  letters  had  been  received,  communicated  to  the  de- 
fendants, and  had  been  assented  to  by  them,  before  they 
interfered  to  stop  in  transitu,  as  stated  in  the  present  case. 
In  these  three  letters,  which  inclosed  bills  drawn  by 
Symes  on  the  various  parties,  and  which  he  directed 
Chaffers  to  forward  for  acceptance,  he  stated  that  if  any 
irregularity  or  informality  should  occur  respecting  them, 
the  defendants  would  assist  in  getting  them  in  order. 
There  was  also  a  letter  of  the  1st  of  July,  1840,  vnritten  by 
Symes  to  Chaffers,  in  which  he  inclosed  a  bill  drawn  by 
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him  on  the  bankrupt.  Richard  Benbow.  for  the  amount  of  B*ek.  af  PUat, 

1842 
the  cargo  in  question^  and  requested  Chaffers  to  get  it  ao-  - 

cepted.  The  admissibility  of  all  these  letters  was  objected  Whitehead 
to.  If  these  letters^  or  any  of  them^  are  admissible^  and  Andcrbok. 
are  any  evidence  to  shew  such  general  authority,  they,  to- 
gether with  the  other  evidence  given,  suffice  to  prove  such 
general  authority ;  and  it  must  be  assumed  as  a  fact  in  the 
case,  that  the  defendants  had  authority  firom  Symes  to 
stop  this  cargo  in  transitu,  before  they  took  any  steps  for 
that  purpose.  K  these  letters  are  not  any  evidence  to 
prove  such  authority,  then  it  must  be  assumed  that  the 
defendants  had  no  authority  from  Symes  to  stop  this  cargo 
in  transitu,  when  they  interfered  for  that  purpose,  unless 
such  authority  was  conveyed  by  the  letter  next  hereinafter 
mentioned. 

On  the  24th  of  July,  1840,  Symes  wrote  a  letter  to  the 
defendants,  in  which  he  assumes  that  they  have  taken  pos- 
session of  the  cargo,  and  sold  it  on  his  account.  This 
letter  was  posted  on  the  24th  of  July,  1840,  and  received 
by  the  defendants  in  Liverpool  on  the  15th  of  August, 
1840.  If  this  letter  could  give  the  defendants  authority 
firom  Symes  to  stop  this  cargo  in  transitu,  at  the  time  they 
interfered  for  that  purpose,  it  must  be  taken  that  they 
then  had  such  authority.  If  this  effect  cannot  be  legally 
attributed  to  this  letter,  Symes  by  it  ratified  and  confirmed 
all  that  was  done  by  the  defendants  to  stop  this  caji^  in 
transitu,  and  take  possession  of  it. 

If  the  Court  should  be  of  opinion  that  the  plaintiffs  are 
entitled  to  recover,  the  verdict  is  to  be  entered  for  them, 
damages  £460 ;  but  if  the  Court  should  be  of  opinion  in 
favour  of  the  defendants,  then  the  verdict  found  for  the 
plaintiffs  is  to  be  set  aside,  and  a  verdict  entered  for  the 
defendants. 

The  case  was  argued  at  the  sittings  after  last  Michaelmas 
Term,  (Nov.  27),  by 
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Exek.  if  Pkatp      Crompton,  for  the  plaintiffs. — First,  the  notice  giyen  by 


1842. 


the  defendants  to  Bimie,  the  ship-owner,  by  the  letter  of  the 
Whitehead  18th  of  July,  did  not  amount  to  a  stoppage  in  transitu,  not 
ANDimsoir.  being  directed  to  the  party  who  had  possession  of  the  good% 
and  could  act  upon  it.  Could  a  notice  given  to  an  owner^ 
residing  in  Canada  or  the  East  Indies,  operate  to  stop  in 
transitu  goods  on  their  way  to  England  ?  To  have  that  eeffct^ 
it  ought  to  be  given  to  the  captain,  or  at  all  events  to  the 
owner  within  such  reasonable  time  and  distance  that  he  may 
communicate  with  the  captain.  [Parke,  B. — Suppose  it 
were  a  case  of  carriage  by  land ;  would  a  notice  to  Pickford's 
in  London  be  sufficient,  or  must  it  be  given  to  the  carrier  on 
the  road  ?]  A  notice  to  them  might  be  sufficient,  if  given  in 
time  for  them  to  write  and  stop  the  goods.  The  test  is,  whe- 
ther the  party  receiving  the  notice  would  be  liable  in  trover 
as  for  a  conversion  by  non-delivery  of  the  goods  pursuant  to 
the  notice.  [Parke,  B. — Then,  in  the  case  of  a  ship  at  sea, 
there  must  always  be  a  sort  of  race,  and  the  vendor  must 
take  the  chance  of  the  consignee's  first  reaching  the  port  of 
discharge.]  The  notice  ought  surely  to  be  given  to  the 
person  who  can  act  upon  it  at  the  time :  otherwise  parties 
may  have  assumed  the  possession,  and  acted  as  owners  of  the 
goods,  and  their  rights  may  afterwards  be  devested  by  a  com- 
munication coming  from  the  owner  abroad,  of  a  notice  of 
stoppage  given  to  him.  The  rule  of  law  used  to  be,  that  a 
stoppage  in  transitu  could  be  effected  only  by  the  corporal 
touch  of  the  goods,  but  that  undoubtedly  is  now  otherwise : 
LUt  V.  Cowley  {a).  But  in  that  case  trover  would  have 
lain  against  the  carrier  for  not  delivering  the  goods  accord- 
ingly; but  not  so  here,  unless  laches  were  shewn,  or  it 
appeared  that  the  ship-owner  could  have  acted  on  the  notice 
in  time.  If  the  defendants  had  gone  to  him  at  Montrose, 
and  there  demanded  the  goods,  his  refusal  to  deliver  them 
would  clearly  not  have  amounted  to  a  conversion. 

(a)  7  Taunt.  1G9. 
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Secondly^  the  goods  came  to  the  possession  of  the  as-  Ejn^  tf  PUa», 
signees  on  the  8th  August^  before  any  act  of  stoppage  in  *   ^ 

transitu.  On  that  day  their  agent  went  on  board,  declar-  Whitehbad 
ing  his  intention  to  take  possession,  and  had  actual  corporal  Amdbrson. 
touch  of  the  goods ;  and  the  captain  agreed  to  hold  the 
goods  for  them,  and  attorned  to  their  title,  for  he  pro- 
mised to  deUver  them  on  payment  of  certain  freight,  which 
was  afterwards  paid  accordingly.  He  became  thencefor- 
ward the  agent  of  the  plaintiffs,  to  hold  the  goods  for 
them.  In  Crawshay  v.  Eades  (a),  which  may  be  cited  for  the 
defendants,  the  carrier  had  not  delivered  the  property  to 
the  consignee,  nor  agreed  to  hold  it  for  him,  but  expressly 
retained  it  by  way  of  lien  for  his  freight.  There  was  in 
that  case  nothing  to  amount  to  an  attornment  by  the  bailee 
in  possession  of  the  goods.  In  Howes  v.  Watson  (6),  it  was 
held,  that  an  attornment  by  a  warehouseman  to  the  title  of 
the  vendee,  subject  to  the  payment  of  warehouse  rent  and 
charges,  put  an  end  to  the  right  of  stoppage.  So  in  GroS' 
ling  Y.Bimie  (c),  where  a  wharfinger  had  agreed  to  hold 
timber  on  his  wharf  for  the  plaintiff,  a  vendee,  he  was  held 
liable  in  trover  for  the  value,  notwithstanding  his  claim  for 
wharfjEige.  These  cases  shew  that  the  continuance  of  the 
carrier's  lien  does  not  prevent  the  determination  of  the 
right  of  stoppage  in  transitu.  Allan  v.  Gr^aper  (d)  and 
Howe  V.  Pichford  {e)  are  authorities  to  the  same  effect.  If 
it  were  otherwise,  the  right  of  stoppage  never  would  be 
gone  in  cases  where  the  goods  are  held  by  warehousemen 
or  wharfingers  as  agents  for  the  vendee,  for  in  all  such  cases 
there  is  an  existing  lien.  Then,  as  to  the  mode  of  taking 
possession,  Ellis  v.  Hvnt  (/)  is  an  authority  to  shew  that  it 
was  sufficient  in  this  case.  There  possession  taken  by  the 
consignee's  putting  his  mark  upon  the  goods  in  the  carrier's 
warehouse  was  held  sufficient.  The  present  case  is  stronger ; 

(a)  1  B.  &  Cr.  181;  2  D.&R.  228.  ((f)  2  C.  &  J.  218. 

(6)  2  B.  &  Cr.  540;  4  D.  &  R.  22.  \e)  8  Taunt  83. 

(c)  7  Bing.  339;  5  M.  &  P.  160.  (/)  3  T.  R.  464. 

VOL.  IX.  N  N  M.  W. 
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Bxch,  9f  PUat,  here  the  plaintiffis^  by  their  agents  had  actual  touch  of 

.   ^  '   .    the  goods,  and  had  the  carrier's  assent  to  hold  for  them. 

Whitehead    More  could  not  have  been  done ;  for  the  goods  were  to  be 

Anderson,    delivered  afloat.    In  Jackgon  v.  Nichol  {a),  where  the  right 

of  stoppage  was  held  to  be  undetermined,  there  was  a  mere 

demand  by  the  vendee,  without  any  delivery;  and  the  holder 

had  refused  to  deliver  the  goods.    Here  they  had  come  to 

their  ultimate  destination,  and  the  captain  had  agreed  to 

hold  them  for  the  benefit  of  the  plaintiffs :  and  all  that 

was  afterwards  done  by  Grindley  on  behalf  of  the  vendorB, 

could  not  affect  the  previous  transaction  of  the  8th  of 

August. 

But,  thirdly,  the  defendants  had  no  sufficient  authority 
to  stop  the  goods  in  transitu.  The  letters  prove  no  prior 
authority,  and  a  subsequent  ratification  is  not  sufficient  fiir 
such  a  purpose.  [The  learned  counsel  read  the  letters 
stated  in  the  case.]  The  letter  from  Symes  of  the  24th 
July,  although  written  before  the  stoppage,  was  not  com- 
municated to  the  defendants  until  after  that  event,  and 
therefore  cannot  be  considered  as  having  authorized  them 
to  stop  the  cargo.  [Alderson,  B. — Can  you  say  the  letters 
are  not  some  evidence  towards  proving  a  general  authority? 
and  if  they  are,  the  fact  is  found  that  the  defendants  had 
such  authority.]  It  is  submitted  that  they  are  not  evi- 
dence at  all.  The  other  letters  refer  to  other  transactions, 
and  have  no  relevancy  to  this  issue.  They  amount  at  most 
to  evidence  of  a  special  authority  to  interfere  with  respect 
to  the  bills  mentioned  in  them.  And  with  respect  to  that 
of  the  24th  July,  it  can  only  be  regarded  as  a  subsequent 
ratification  of  the  defendant's  act,  which  is  not  sufficient. 
In  NichoUs  v.  Le  Feuvre  (&),  the  Ck>urt  appeared  to  doubt 
whether  a  stoppage  in  transitu,  made  by  an  unauthonxed 
party,  could  afterwards  be  ratified.  See  also  Siffkm  ▼. 
Wray  (c).    A  subsequent  ratification  cannot  be  equivalent 

(a)  5  Bing.  N.  C.  508 ;  7  Scott,  577.  {b)  2  Bing.  N.  C.  81. 

(c)  6  East,  371. 
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to  a  previoiuB  authority,  where  the  rights  or  estates  of  third  ^*«**  •/  ^^«» 
parties  are  to  be  affected  thereby.     In  this  case,  if  it  were  - 

sufficient,  the  captain  would  be  made  a  wrongdoer  by  re-  Whitbhbad 
lation,  and  the  assignees  would  be  left  in  an  uncertainty  Amdbmoh. 
whether  they  had  a  right  to  the  possession  or  not.  On  the 
same  principle,  a  recognition  of  a  notice  to  quit,  given  by  an 
authorized  person  after  it  has  begun  to  run,  is  ineffectual. 
Jtiffht  y.  Ctahell{a);  Doe  d.  Mann  v.  Walters  {b).  The 
law  is  laid  down  in  accordance  with  this  distinction  in 
Story  on  Agency,  208,  209 ;  and  Paley^s  Principal  and 
Agent,  846,  846,  (8rd  Edit.) 

Oresswett,  for  the  defendants. — ^In  the  first  place,  the  let- 
ters are  amply  sufficient  to  shew  an  authority  given  to  the 
defendants  to  exerdse  the  right  of  stoppage  in  transitu  on 
behalf  of  the  vendors.  They  are  obviously  the  same  for 
this  purpose  as  if  they  had  been  addressed  to  the  defend- 
ants themselves,  having  been  communicated  to  and  as- 
sented to  by  them.  They  are  not  merely  admissible^  but 
tJie  best  evidence  for  the  purpose;  and  they  clearly  tend  to 
shew  a  general  authority  to  act  on  behalf  of  the  vendors, 
in  all  cases  with  relation  to  unpaid  bills  which  should 
render  such  interference  necessary.  And  the  finding  in 
the  case  is  express,  that  if  the  letters  are  admissible,  and 
are  any  evidence  to  shew  such  general  authority,  they  suf- 
fice, with  the  other  evidence  in  the  case,  to  prove  it.  But 
farther,  the  letter  of  the  24th  July,  which  was  written  be- 
fore the  stoppage,  is  no  mere  act  of  ratification ;  it  pro- 
fesses to  confer  an  authority,  and  takes  effect  firom  its  date. 
It  is  in  this  respect  like  a  power  of  attorney,  which  would 
become  operative  from  the  period  of  its  execution  and  de- 
livery, though  it  might  not  come  into  the  agent's  hands 
until  after  he  had  done  the  act  authorized  by  it.  But 
even  if  this  be  not  so,  it  is  good  as  a  ratification  of  the  acts 

(a)  5  East,  491.  {b)  10  B.  &  Cr.  626;  5  Man.  &  R.  357. 

N  n2 
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Exeh.  of  Pleat,  of  the  defendants.  This  case  differs  essentially  from  those 
•  ^  which  have  been  cited,  of  unauthorized  notices  to  quit 
Whitehead  afterwards  ratified.  There  a  party  is  called  upon  to  give 
Andbuon.  up  a  right,  or  his  position  is  sought  to  be  altered,  by  force 
of  a  document  which,  at  the  time,  gives  him  no  counter- 
vailing protection,  for  the  tenant  would  remain  liable  to 
the  rent,  notwithstanding  the  receipt  of  the  unauthorised 
notice.  The  same  doctrine  may  perhaps  apply  as  between 
the  principal  and  the  carrier,  with  relation  to  the  stoppage 
of  goods  in  transitu ;  and  if  this  were  an  action  by  the 
vendees  against  the  carrier  for  delivering  the  goods  to  the 
buyers  notwithstanding  this  notice,  it  might  not  be  suffi- 
cient ;  but  the  case  is  different  as  between  these  parties. 
In  Bailey  v.  Culverwell  (a),  the  general  doctrine,  that  the 
ratification  of  an  act  done  for  the  benefit  of  the  party  is 
equivalent  to  a  previous  authority,  was  distinctly  recc^- 
nised,  and  has  never  been  disputed,  except  in  the  instances 
falling  within  the  principle  stated  in  Riffhi  v.  CuthdL 
The  same  law  is  broadly  laid  down  in  TVkUehead  v. 
Taylor  (4). 

Secondly,  there  was  in  fact  a  sufficient  stoppage  in 
transitu.  According  to  Litt  v.  Cowley,  the  letter  to  Bimie 
of  the  18th  July,  if  not  per  se,  yet  coupled  with  his  conse- 
quent letter  to  the  captain,  was  a  sufficient  exercise  of  the 
right  of  stoppage.  In  Litt  v.  Cowley,  the  goods  were  de- 
livered to  Pickford  &  Co.  at  Manchester ;  before  they  ar- 
rived at  London,  notice  of  stoppage  was  served  on  Pickford 
&  Co.  in  Manchester ;  and  that  was  held  sufficient.  It  ii 
said  the  notice  in  this  case  was  insufficient,  because  it  did 
not  come  to  the  hands  of  the  captain  in  time,  and  he  did 
not  act  upon  it :  the  same  fact  existed,  and  the  same  ail- 
ment might  have  been  used,  in  the  case  of  Litt  y.  Cowley. 
Bimie,  who  is  the  carrier,  assents  to  stop  the  goods,  and 
communicates  that  intention  to  the  master,  who  then  has 

(a)  8  B.  &  Cr.  448 ;  2  Man.  &  R.  564. 
(6)  lOAd.  &£U.  210;  2P.&D.367. 
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the  goods  in  his  possession^  as  his  servant.     That  is  a  suf-  Bxek,  of  PUat^ 
ficient  act  of  stoppage.  ^   ^     . 

Thirdly,  there  was  no  such  previous  delivery  of  the  Whitehead 
cargo  as  could  defeat  the  right  of  stoppage  in  transitu  on  Andbrsom. 
the  8th  August.  The  voyage  was  not  ended  at  the  time 
when  the  agent  of  the  assignees  came  on  board,  for  the 
ship  was  not  so  moored  as  to  be  ready  for  the  delivery  of 
the  cargo.  And  it  clearly  never  was  in  the  contemplation 
of  the  parties  that  the  ship  should  be  the  warehouse  of  the 
purchaser  for  the  deposit  of  the  goods.  There  is  no  agree- 
ment on  the  part  of  the  captain  to  give  up  the  goods  on 
board  the  skip,  but  only  that  the  assignees  should  receive 
them  afloat,  at  the  usual  place  of  mooring.  The  question 
then  comes  to  this,  was  there  an  intention  to  deliver  the 
cargo,  or  a  delivery  in  fact  ?  In  Crawshay  v.  Eades,  the 
delivery  on  the  wharf  would  prim&  facie  have  appeared  to 
be  a  delivery  to  the  purchaser;  but  the  Court  held  that  it 
could  not  be  so  construed,  because  there  the  party  could 
not  have  intended  to  part  with  his  lien.  So,  the  purchaser's 
act  of  marking  the  goods  does  not  of  itself  import  a  deli- 
very. [Parkey  B. — ^No,  the  question  is  quo  animo  the  act 
is  done.  My  notion  has  always  been,  that  the  question  is 
whether  the  consignee  has  taken  possession,  not  whether 
the  captain  has  intended  to  deliver  it.]  Suppose  he  re- 
fuses to  deliver,  can  the  consignee  take  possession  in  invi- 
turn  ?  IParke,  B. — ^Yes,  subject  to  his  lien.  In  Ellis  v. 
Hunt  and  Howe  v.  Pickford,  there  was  no  intention  on  the 
part  of  the  carrier  to  deliver,  so  as  to  devest  his  lien.]  But 
there  was  no  intention  to  withhold  the  possession — no 
adverse  demand  of  lien.  Those  cases  proceeded  on  the 
ground  of  the  place  being  treated  as  the  warehouse  of  the 
purchaser,  and  the  contemplated  end  of  the  transitus.  But 
further,  here  there  was  no  actual  delivery  or  taking  pos- 
session of  the  goods.  There  was  no  assent  to  their  imme- 
diate delivery,  nor  is  it  said  that  the  agent  touched  them 
with  intent  thereby  to  take  possession ;  his  doing  so  might 
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Bxeh,  of  PUat,  be  merely  acddental.  There  was  no  such  taidng 

*  ^  as  would  have  imposed  upon  the  assignees  the  duty  of 
Whitbhbad  taking  the  cargo  out  of  the  vessel.  The  cases  as  to  an  a/- 
Ahdbrbon.  iommeni  are  of  quite  a  different  character^  and  amount  to 
this  only^  that^  as  between  the  warehouseman  and  a  second 
purchaser^  the  former  is  estopped  by  the  entry  and  transfer 
in  his  books ;  such  are  Hawes  v.  Wation  and  Go$Hng  y. 
Bimie :  but  in  such  cases  the  rights  of  the  original  vendor 
remain  unaffected.  A  symbolical  taking  of  possession  can- 
not be  made  operative^  and  equivalent  to  actual  possessicm^ 
without  the  consent  of  both  parties.  Suppose  the  captain 
had  received  authority  to  stop  in  transitu,  could  this  trans* 
action  have  prevented  it  ?  It  clearly  amounts  to  no  move 
than  evidence  of  possession,  which  is  rebutted  by  the  other 
circumstance  of  the  case.  Dixon  v.  Yates  {a)  shews  that 
the  whole  question,  whether  there  has  been  a  delivery  or 
not,  depends  on  the  intention  of  the  parties.  Here  the 
captain  shews  his  intention,  by  refusing  to  deliver  till  the 
freight  is  paid ;  he  merely  promises  to  deliver  in  futuro, 
on  being  satisfied  as  to  the  freight,  and  enters  into  no  en- 
gagement to  hold  for  the  vendees  in  the  meantime. 


Crompton,  in  reply. — First,  no  sufficient  authority  in  the 
defendants  is  found  for  the  Court  to  act  upon  it.  [I\irke, 
B. —Surely  every  evidence  of  a  special  is  evidence  of  a 
general  authority.  Alderson,  B. — The  letters  are  not  ad- 
missible, because  not  relevant,  otherwise  than  as  shewing 
a  general  authority ;  but  smrely  they  are  some  evidence  of 
that.]  The  letter  of  the  24th  July  could  give  no  authority, 
except  from  the  time  when  it  was  received.  [AldersoUy  B. 
— That  question  is  material  only  in  case  the  other  letters 
are  inadmissible;  and  the  Court  have  little  doubt  that 
they  are  admissible.] 

Secondly,  the  letter  to  Bimie,  even  coupled  with  his 

(a)  5  B.  &  AdoL  S13. 
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letter  thereupon  to  the  captain^  was  no  sufficient  stoppage  Etch,  of  Pi§a»t 
in  transitu.     Bimie  never  communicated  his  assent /o  ^Atf    sJfJL-^ 
defendants.    No  doubt^  his  letter  to  the  captain  would    Whitbbiad 
have  been  a  sufficient  authority  to  him  to  stop,  if  he  had     Andbmon. 
received  it  before  the  8th  of  August.    Those  letters  would 
not  have  been  sufficient  evidence  to  make  Bimie  liable  in 
trover^  if  the  captain  had  delivered  the  goods  to  the  assig- 
nees.   In  Liu  V.  Cowley y  the  facts  established  that  the 
carriers  had  the  immediate  power  of  doing  the  act  neces- 
sary to  the  stoppage. 

Thirdly,  there  was  a  sufficient  taking  of  possession  by 
the  assignees.  It  is  argued  that  there  was  no  intention 
on  the  part  of  the  captain  to  deliver;  but  that  was  imma- 
terial. What  it  is  necessary  to  prove  is,  either  that  ac- 
tucd  possession  has  been  taken,  or  that  the  master  has 
become  the  agent  of  the  vendee,  to  hold  for  him ;  and  in 
this  case  there  was  evidence  of  such  agency.  It  is  strictly 
a  case  of  estoppel,  by  attornment  of  the  master  to  the  title 
of  the  assignees. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. — ^The  question  for  our  decision  in  this  case 
is,  whether  the  unpaid  vendor  of  a  cargo  of  timber  legally 
stopped  it  in  transitu  before  the  transitus  was  at  an  end. 

The  material  facts  may  be  stated  in  a  few  words. — Ben- 
bow,  a  merchant  in  Liverpool,  ordered  a  cargo  of  timber 
of  Symes,  a  merchant  at  Quebec,  which  was  dispatched 
from  thence  on  board  a  ship  belonging  to  Bimie,  of  Mont- 
rose, chartered  by  Benbow.  The  timber  was  deliverable  at 
the  port  of  Fleetwood,  in  Lancashire.  The  price  was  not 
paid;  and,  before  the  arrival  of  the  vessel  in  England^ 
Benbow  became  bankrupt;  thereupon  the  defendants, 
who  were  the  correspondents  of  the  vendor,  gave,  on  the 
18th  of  July,  to  Bimie,  the  owner,  at  Montrose,  a  notice 
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Steh.  of  Pieoi,  of  stoppage  in  transita,  on  belialf  of  the  vendor ;  and 
^  ^  '  .  Bimie^  on  the  20th,  wrote  to  the  captain,  directing  him 
Whitbhbad  to  hold  the  cargo  at  the  disposal  of  the  defendants'  agents, 
AwDsmsoif.  and  sent  the  letter  to  await  the  arrival  of  the  vessel  at 
Fleetwood.  On  the  8th  of  August,  the  captain  arrived 
there  with  the  vessel  and  cargo;  but,  on  that  evenings 
and  before  the  receipt  of  the  letter  by  the  captain  from 
his  employer,  an  agent  of  the  assignees  of  Benbow  went 
on  board  to  take  possession  of  the  cargo,  and  had  a  com- 
munication with  the  captain  on  the  subject,  and  did  certain 
acts  on  board,  which  are  stated  in  the  special  case.  The 
captain  went  on  shore  with  the  agent  of  the  assignees,  and 
soon  after,  on  the  same  evening,  the  defendants'  agent 
went  on  board  the  vessel,  and  delivered  a  notice  of  stop- 
page in  transitu  to  the  mate,  who  was  left  in  charge  of 
the  cargo.  Afterwards,  the  defendants  got  the  actual 
possession  of  the  cargo,  and  the  plaintiffs,  the  assignees  of 
Benbow,  bring  this  action  to  recover  it. 

Upon  these  facts,  the  first  question  is,  whether  the 
notice  given  by  the  defendants  to  Bimie,  on  the  18th 
July,  was  a  suflScient  stoppage  in  transitu ;  for  if  it  was, 
the  alleged  taking  possession  of  the  cargo  by  the  agent  of 
the  assignees  of  the  purchaser  was  too  late.  We  think  it 
was  not. 

It  being  admitted  by  the  plaintiffs  that  a  notice  to  the 
carrier,  on  the  part  of  the  unpaid  vendor,  is  generally  a 
sufficient  stoppage  in  transitu,  two  objections  were  taken 
to  this  notice ;  the  one,  that  the  defendants,  the  corre- 
spondents of  the  vendor,  were  not  authorized  by  him  to 
give  it,  (and  the  same  objection  applies  to  every  other  act 
of  the  defendants  which  is  put  forward  as  a  stoppage  in 
transitu) :  and  the  other  objection  is,  that  the  notice  to 
the  ship-owner,  who  had  not  himself  personally  the  custody 
of  the  goods,  was,  under  the  circumstances  of  this  case, 
insufficient. 

Whether  the  defendants  had  authority  to  make  a  stop- 
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page  in  transitu  for  the  vendor,  tnms  upon  this  point.  Eteh.  qf  Piem^ 
Certain  letters  were  offered  in  evidence,  written  and  sent  '  ^ 

by  Symes  at  a  prior  time  from  Quebec  to  a  Mr.  Chaffers,    Whitbmab 
the  manager  of  a  bank  at  Liverpool,  all  referring  to  the    iUDBasoK. 
defendants  as  persons  who  were  to  act  for  Symes  in  case 
any  difficulty  should  arise,  with  respect  to  different  bills 
of  exchange  mentioned  in  those  letters,  or  to  any  others, 
(amongst  which  latter  was  a  bill  drawn  by  Symes  in  favour 
of  Chaffers,  on  account  of  the  very  cargo  of  timber  in 
question).    All  these  letters  had  been  communicated  to 
and   assented  to  by  the  defendants,  before  they  inter- 
fered ;  and  the  special  case,  in  which  the  £eu^  were  found 
by  an  arbitrator,  states,  that  if  those  letters,  or  any  of 
them,  were  admissible  to  shew  such  a  general  authority 
as  would  warrant  a  stoppage  in  transitu,  they,  together 
with  other  evidence  in  the  cause,  were,  in  the  judgment  of 
the  arbitrator,   sufficient  to  prove  it;   and  it  must  be 
assumed  as  a  fact,  that  there  was  such  an  authority.     We 
have  no  difficulty  in  saying,  that  the  appointment  of  the 
defendants  by  Symes  to  act  for  him,  with  respect  to  other 
dishonoured  bills,  and  particularly  the  bill  for  the  cargo 
in  question,  is  some  evidence  of  a  general  authority  to  act 
for  him,  or  at  least  of  an  authority  to  take  such  steps  as 
they  should  think  fit  for  the  purpose  of  securing  those 
bills ;  and,  by  implication,  an  authority  to  stop  the  cargo, 
for  the  price  of  which  one  of  the  bills  was  drawn.     And  if 
it  be  any  evidence,  the  mode  of  stating  the  special  case 
precludes  any  question   (if  there  were   any)   as  to  its 
weight. 

There  is  no  doubt,  therefore,  of  the  authority  of  the 
defendants  to  make  a  stoppage  in  transitu. 

The  next  question  is,  whether  the  notice  to  Bimie,  the 
ship-owner,  living  at  Montrose,  given  on  the  20th  July,  is 
such  a  stoppage  of  the  cargo  then  being  on  the  high  seas 
on  its  passage  to  Fleetwood.  We  think  it  was  not :  but 
to  make  a  notice  effective  as  a  stoppage  in  transitu,  it 
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^k,  of  PUoi,  must  be  given  to  the  person  who  has  the  immediate  cus- 
tody of  the  goods ;  or  if  given  to  the  principal,  whose  ser- 
vant has  the  custody,  it  must  be  given,  as  it  was  in  the 
Akdbeioii.  case  of  LUt  v.  Cowley  (a),  at  such  a  time,  and  under  such 
circumstances,  that  the  principal,  by  the  exercise  of  rea- 
sonable diligence,  may  communicate  it  to  his  servant  in 
time  to  prevent  the  delivery  to  the  consignee ;  and  to  hold 
that  a  notice  to  a  principal  at  a  distance  is  sufficient  to 
revest  the  property  in  the  unpaid  vendor,  and  render  the 
principal  liable  in  trover  for  a  subsequent  delivery  by  his 
servants  to  the  vendee,  when  it  was  impossible,  from  the 
distance  and  want  of  means  of  communication,  to  prevent 
that  delivery,  would  be  the  height  of  injustice.  The  only 
duty  that  can  be  imposed  on  the  absent  principal  is,  to 
use  reasonable  diligence  to  prevent  the  delivery;  and  in 
the  present  case  such  diligence  was  used. 

The  case,  therefore,  is  resolved  into  this  question,  whe- 
ther the  circumstances  which  occurred  on  the  evening  of 
the  8th  August,  when  the  agent  of  the  assignees  went  on 
board,  amounted  to  a  taking  possession,  so  as  to  determine 
the  right  to  stop  in  transitu. 

The  law  is  clearly  settled,  that  the  unpaid  vendor  has  a 
right  to  retake  the  goods  before  they  have  arrived  at  the 
destination  originally  contemplated  by  the  purchaser,  un* 
less  in  the  meantime  they  have  come  to  the  actual  or  con- 
structive possession  of  the  vendee.  If  the  vendee  take 
them  out  of  the  possession  of  the  carrier  into  his  own 
before  their  arrival,  with  or  without  the  consent  of  the 
carrier,  there  seems  to  be  no  doubt  that  the  transit  would 
be  at  end :  though,  in  the  case  of  the  absence  of  the  car- 
rier's consent,  it  may  be  a  wrong  to  him,  for  which  he 
would  have  a  right  of  action.  This  is  a  case  of  actual 
possession,  which  certainly  did  not  occur  in  the  present 
instance.    A  case  of  constructive  possession  is,  where  the 

(a)  7  Taunt.  160. 
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carrier  enters  expressly,  or  by  implication,  into  a  new  BmL  rf  PUn, 
agreement,  distinct  from  the  original  contract  for  carriage,  *  ^ 

to  hold  the  goods  for  the  consignee  as  his  agent,  not  for    Wbitbhsad 
the  purpose  of  expediting  them  to  the  place  of  original    amdbrson. 
destination,  pursuant  to  that  contract,  but  in  a  new  cha« 
racter,  for  the  purpose  of  custody  on  his  account,  and  sub- 
ject to  some  new  or  further  order  to  be  given  to  him. 

It  appears  to  us  to  be  very  doubtful,  whether  an  act  of 
marking  or  taking  samples,  or  the  like,  without  any  re- 
moval from  the  possession  of  the  carrier,  so  as  though 
done  with  the  intention  to  take  possession,  would  amount 
to  a  constructive  possession,  unless  accompanied  with  such 
circumstances  as  to  denote  that  the  carrier  was  intended 
to  keep,  and  assented  to  keep,  the  goods  in  the  nature  of 
an  agent  for  custody.  In  the  case  o{  Foster  v.  Frampton  (a), 
it  is  dear  that  there  were  such  circumstances ;  whether  in 
that  of  Ellis  v.  Hunt  {b)  is  doubtful ;  but  it  is  unnecessary 
to  determine  this  point,  as  there  is  no  finding  in  this  case 
even  of  any  act  done  to  the  timber  with  intent  to  take 
possession.  It  is  said,  indeed,  that  the  agent  of  the  as- 
signees touched  the  timber,  but  whether  by  accident  or 
design  is  not  stated.  There  being  then  no  such  act  of 
ownership,  it  seems  to  us  that  unless,  by  contract  with  the 
captain,  express  or  implied,  the  relation  in  which  he  stood 
before,  as  a  mere  instrument  of  conveyance  to  an  appointed 
place  of  destination,  was  altered,  and  he  became  the  agent 
of  the  consignee  for  a  new  purpose,  there  was  no  con- 
structive possession  on  the  part  of  the  vendee. 

There  is  no  proof  of  any  such  contract.  A  promise  by 
the  captain  to  the  agent  of  the  assignees  lb  stated,  but  it  is 
no  more  than  a  promise,  without  a  new  consideration,  to 
fulfil  the  original  contract,  and  deliver  in  due  course  to  the 
consignee,  on  payment  of  freight,  which  leaves  the  captain 
in  the  same  situation  as  before ;  after  the  agreement  he 

(a)  6  B.  &  C.  107 ;  0  D.  &  R.  108.  (6)  7  T.  R.  46. 
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Bxeh.  qf  Pieoip  remained  a  mere  agent  for  expediting  the  cargo  to  its 

original  destination. 

We  therefore  think  that  the  transaction  on  the  8th 
August  did  not  amount  to  a  constructive  possession  by  the 
vendees,  and  therefore  the  defendants  are  entitled  to  our 
judgment. 

Judgment  for  the  defendants. 


Whitehead 

V, 
AVDEftSON* 


Jan.  31. 


P 


Elslet  v.  Kirby. 


EARSON  had  obtained  a  rule  to  shew  cause  why  a 


The  sheriff  or 

Judge  to  whom  su^estion  should  not  be  entered  on  the  record^  in  order 
dfa^^^o?  ^  P^®  ^^^  defendants  costs,  under  the  Tower  Hamlets 
m  tuperior  court  Court  of  Requests  Act,  28  Geo.  2,  c.  30  la).     It  appeared 

has  no  authority 

to  certify,  under 

the  Tower  Hamleti  Court  of  Requesti  Act,  23  Geo.  2,  c  30,  s.  8,  that  there  was  a  probable 

and  reasonable  cause  of  action  for  40«.  or  more. 

A  party  who  sues  in  a  superior  court  a  defendant  residing  within  the  jurisdiction  of  the 
Tower  Hamlets  Court  of  Requests  Act,  for  a  debt  being  the  balance  of  account  on  a  demand 
originally  exceeding  £6^  but  reduced  below  that  amount  by  payments  before  action  brought, 
if  not  liable  to  costs,  though  he  recover  less  than  40«. 


(a)  Sect  7  whereof  enacts, 
"  that  if  in  any  action  of  debt,  or 
action  on  the  case  upon  an  as- 
flumpsit,  for  recovery  of  any  debt 
to  be  sued  or  prosecuted  against 
any  person  or  persons  aforesaid, 
in  any  of  the  King's  Courts  at 
Westminster,  or  elsewhere  out  of 
the  said  Court  of  Requests,  it  shall 
appear  to  a  judge  of  the  Court 
where  such  action  shall  be  sued  or 
prosecuted,  that  the  debt  to  be 
recovered  by  the  plaintiff  in  such 
action  doth  not  amount  to  the  sum 
of  40«.,  and  the  defendant  in  such 
action  shall  duly  prove  by  suffi- 
cient testimony,  to  be  allowed  by 
the  judge  or  judges  of  the  said 
Court  where  such  action  shall  de- 


pend, that  at  the  time  of  com- 
mencing such  action  such  defend- 
ant was  resident  within  the  district 
thereinbefore  described,  and  was 
liable  to  be  warned  or  summoned 
before  the  said  Court  of  Requests 
for  such  debt;  then  and  in  such 
case  the  said  judge  or  judges 
shall  not  allow  to  the  said  plaintiff 
any  costs  of  suit,  but  shall  award 
that  the  said  plaintiff  shall  pay  so 
much  ordinary  costs  to  the  party 
defendant  as  such  defendant  shall 
justly  prove,  before  the  said  judge 
or  judges,  it  hath  truly  cost  him  in 
the  defence  of  the  said  suit. 

Sect  8  provides,  that  where  the 
plaintiff  shall,  upon  any  action 
brought   in    any   of   the    King's 
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firom  the  affidavits^  that  the  action  was  by  the  indorsee  Sjtek.  rf  PUa»t 
against  the  drawer  of  a  bill  of  exchange  for  17/.  13«.  7d.y 
but  by  the  particulars  the  plaintiff  claimed  only  a  balance 
of  8/.  15^.^  principal  and  interest^  giving  credit  for  £11 
paid  in  respect  of  the  biU.  The  bill  itself^  when  produced 
on  the  trials  which  took  place  before  the  Secondary  of 
London,  under  a  writ  of  trial,  bore  an  indorsement  in  the 
plaintiff's  handwriting,  acknowledging  the  receipt  of  £7. 
It  was  proved  that  the  defendant  resided  within  the  dis- 
trict comprised  in  the  Court  of  Requests  Act,  and  was 
liable  to  be  summoned  to  that  Court.  The  Secondary  left 
it  to  the  jury  to  say  whether  this  was  a  payment  in  addi- 
tion to  the  dSll ;  they  thought  it  was,  and  gave  a  verdict 
for  the  plaintiff  for  1/.  15«.  only.  The  Secondary  certified, 
under  the  statute  23  G^o.  2,  c.  30,  s.  8,  that  there  was  a 
probable  and  reasonable  cause  of  action  for  £5. 


C.  Jones  now  shewed  cause. — ^The  certificate  of  the 
Secondary,  by  the  express  provision  of  the  8th  section, 
prevents  the  operation  of  the  disabling  clause  of  the  act  of 
Parliament,  and  the  plaintiff  is  therefore  entitled  to  his 
costs.  [Parke,  B. — ^Is  the  certificate  of  the  Secondary 
sufficient  for  that  purpose?    It  has  been  held  that  the 


Courts  at  Westminster,  obtain  a 
verdict  for  less  than  40f.,  if  the 
judge  or  judges  who  shall  try  the 
said  cause  shall  certify  that  there 
was  a  probable  or  reasonable  cause 
of  action  for  40«.  or  more,  in  every 
such  case  the  plaintiff  shall  not  be 
liable  to  pay  costs,  but  shall  re- 
cover his  costs  of  suit  as  if  this  act 
had  not  been  made. 

Sect  21  enacts,  that  no  action 
or  suit  for  any  debt  not  amounting 
to  the  sum  of  40«.,  and  recoverable 
by  virtue  of  this  act,  in  the  said 
Court  of  Requests,  shall  be  brought 


against  any  person  residing  or  in- 
habiting within  the  jurisdiction 
thereof,  in  any  other  court  what- 
soever. 

By  the  2  Will.  4,  c.  65,  the  juris- 
diction of  the  above  court  is  ex- 
tended to  debts  amounting  to  £5; 
and  s.  10  provides,  that  nothing  in 
the  recited  act  (23  Geo.  2,  c.  30), 
or  in  that  act,  shall  enable  the 
commissioners  to  decide  on  any 
debt,  for  any  sum  being  the  ba- 
lance of  an  account  on  a  demand 
originally  exceeding  £5. 
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Bxeh.  of  Pkoi,  sheriff,  or  other  inferior  judge,  to  whom  a  writ  of  trial  is 
^     ^'  ^     directed,  cannot  certify  to  deprive  the  plaintiff  of  costs 
Elblst       under  the  stat.  43  Eliz.  c.  6,  s.  2  (a).]  '  That  statute  le- 
KisBT.       quires  the  certificate  of  the  justices  before  whom  the 
action  shall  be  tried,  and  it  has  been  held  that  the  sheriff 
is  not  a  justice  within  the  act ;  but  here  the  act  of  Parlia- 
ment speaks  of  ''  the  judge  or  judges  who  shall  try  the 
said  cause,''  and  the  Secondary  is  clearly  within  those 
words.    But,  further,  the  stat.  2  Will.  4,  c.  65,  s.  10,  saves 
the  jurisdiction  of  the  superior  courts  in  a  case  like  this, 
where  the  demand  originally  exceeded  £5,  and  has  been 
reduced  below  that  amount  by  payments.     Green  v.  Bal' 
tan  (6)  is  an  express  decision  to  that  effect,  upon  the 
words  of  this  very  act.     [Parke,  B.,  referred  to  Pcpe  v. 
Bamyard  (c).] 

Pearson^  contra. — ^First,  the  Secondary  had  no  power  to 
certify.  The  words  of  the  statute  of  Elizabeth  are  much 
more  extensive  than  those  of  this  act :  viz.,  that ''  if  upon 
any  action  personal,  to  be  brought  in  any  of  her  Majesty's 
courts  of  Westminster,  it. shall  appear  to  the  judges  of  the 
same  Court,  and  be  so  signified  and  set  down  by  the  jm- 
tices  b^ore  whom  the  same  shall  be  tried,  &c.  ftc.,  in  eveiy 
such  case  the  judges  or  justices,  before  whom  any  such 
action  shall  be  pursued,  shall  not  award  for  costs,"  Sec.  &c. 
In  Wardrqper  v.  Richardson,  Littledale,  J.,  says,  "  The 
words  'judges'  and  'justices'  cannot  mean  any  but  the 
judges  and  justices  of  the  Courts  at  Westminster."  The 
same  construction  must  be  put  upon  the  words  "  judge  or 
judges  "  in  this  statute :  they  clearly  mean  the  same  per- 
sons as  are  mentioned  in  section  7,  where  they  are  ex- 
pressly designated  as  "  the  judge  or  judges  of  the  Court 
where  such  action  shall  be  sued."      [Parke,  B. — ^Those 

(a)  Jonei  ▼.  Barnes,  2  M.  &  W.  (b)  4  Bing.  N.  C.  308 ;  5  Scott, 

313;  War  draper  v.  Bichardeon,  1      746. 
Ad.  &  £U.  75  ;  3  Nev.  &  M.  839.  (c)  3  M.  &  W.  424. 
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words  certainly  mean  a  judge  or  judges  of  the  superior  fi*«*«  ♦/  ^'Wf 
Court.  The  question  therefore  is^  whether  this  is  the 
balance  of  a  debt  or  demand  originally  exceeding  £5.] 
The  stat.  2  Will.  4,  c.  65,  s.  10,  ought  not  to  be  construed 
to  take  away  any  power  given  by  the  former  statute ;  that 
act  was  meant  to  be  enabling,  not  restrictive.  But  fur- 
ther, the  21st  section  of  the  23  Geo.  2,  c.  30,  imposes  an 
absolute  prohibition  on  the  suing  in  any  other  court  for 
any  debt  not  amounting  (t.  e.  at  the  time  of  action 
brought)  to  40^.,  and  recoverable  in  the  Court  of  Requests ; 
and  the  2  Will.  4,  c.  65,  contains  no  repeal  of  that  clause. 

Parks,  B. — ^With  respect  to  the  first  answer  which  has 
been  given  to  this  rule,  that  the  Secondary,  who  tried  the 
cause,  has  granted  a  certificate  that  the  plaintiff  had  a 
reasonable  and  probable  cause  of  action  to  a  greater 
amount  than  £5, 1  am  of  opinion  that  that  is  not  a  cer- 
tificate of  a  judge  within  the  meaning  of  the  act  of  Parlia- 
ment. Then  the  other  question  is,  whether  this  case  is 
within  the  operation  of  the  proviso  in  the  10th  section  of 
the  stat.  2  Will.  4,  c.  65.  This  is  clearly  a  debt  which 
could  have  been  sued  for  in  the  Court  of  Bequests,  under 
the  statute  of  23  Geo.  2,  c.  30,  and  the  only  question  is, 
whether  it  is  within  the  subsequent  act.  The  proviso 
refers  expressly  to  the  former  act,  and,  as  it  seems  to  me, 
controls  the  meaning  of  that  act.  It  provides,  that  no- 
thing in  the  recited  act,  or  in  that  act,  shall  enable  the 
commissioners  to  decide  on  any  debt  for  any  sum  being 
the  balance  of  an  account  on  a  demand  originally  exceed- 
ing £b.  Therefore,  although  the  plaintiff  recovers  less 
than  40^.,  the  effect  of  this  clause  is  to  prevent  the 
commissioners  from  entertaining  any  jurisdiction  over 
the  balance  of  any  debt  originally  exceeding  £5.  That 
brings  the  question  to  what  is  meant  by  "  a  demand 
originally  exceeding  £bj'  Now,  in  the  case  which  has 
been  cited,  of  Green  v.  Bolton,  the   Court  of  Common 
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Etek.  9f  PUat,  Pleas  held^  that  a  debt  which  originally  exceeded  £5,  but 
had  been  reduced  below  that  amonnt  by  payments  firom 
time  to  time  before  action  brought,  was  within  this  lOih 
section.  This  was  a  debt,  therefore,  which  was  properly 
sued  for  in  the  superior  Court,  and  the  rule  must  be  dia- 
chained. 


Lord  Abingeb,  C.  B.,  Gurnet,  B.,  and  Boltb^  B. 

concurred. 

Rule  discharged. 


Jan,  29. 


Jewison  t;.  Dtson. 


By  charter  of  v^ASE. — The  first  couut  of  the  declaration  stated,  that 
St  Khig  ^?.'  ^^  liberty  and  franchise  of  the  honour  of  Pontefract,  in 
ed  to  the  E«ri  the  county  of  York,  is  an  ancient  liberty  and  fitmchise  of 
i>iike)ofLan-  our  Sovereign  Lady  the  Queen,  in  right  of  the  Duchy 
aUiirthat  he  ^^  Lancaster,  of  great  extent,  to  wit,  of  the  extent  of 
might  h«Te  the  100,000   acres,    and   including   therein   divers,    to  wit, 

return  of  mil  '  '  °  j  -» 

writs  of  the  200  towuships :  And  whereas  our  Sovereign  Lady  the 
hei^rl  and  tam-  Quccn,  in  right  of  her  ssid  duchy,  before  and  at  the 
Exchequw^ind  *™®  ^^  ^^^  making  of  the  letters  patent  hereinafter 
the  attachment  mentioned,  was,   and  continually  from  thence  hitherto 

as  well  qfpUoi  " 

qftke  Crown 

[attachiamenta  de  pladtit  coronae]  as  of  other  pleas  whatsoever,  in  all  his  lands  and  fees,  so 
that  no  sheriff  or  other  bailiff  or  minister  of  the  King,  or  his  heirs,  might  enter  those  landb  or 
fees  to  execute  the  same  writs  and  summons,  or  to  make  attachment  of  pleas  of  the  Crown,  or 
other  pleas  aforesaid,  or  to  do  any  other  office  there,  unless  in  default  of  the  same  Earl  and  his 
bailiffs  and  ministers  in  his  lands  and  fees  aforesaid : — Held,  that  thereby  the  right  to  appoint 
coroners  within  the  Duchy  of  Lancaster  was  granted,  and  that  such  right  was  an  exclusive  one: 
that,  therefore,  notwithstanding  modem  usage  to  the  contrary,  the  county  coroner  had  no  an* 
thority  to  exercise  the  office  within  any  of  the  possessions  of  the  duchy,  concurrently  with  the 
duchy  coroners,  nor  unless  in  de&ult  of  their  performance  of  the  office. 

Upon  a  question  whether  the  Crown,  in  right  of  the  Duchy  of  Lancaster,  had  the  exdoove 
right,  under  the  above  grant,  of  appointing  a  coroner  within  the  honour  of  Pontefract,  evi- 
dence of  appointments  of  coroners,  and  of  their  acting,  in  other  parts  of  the  duchy,  out  of  the 
honour  of  Pontefract,  was  held  admissible. 

By  an  order  made  in  1670,  by  the  Chancellor  and  Council  of  the  Duchy  of  Lancaster,  after 
reciting  that  the  Court  was  informed  that  the  coroner  within  the  honour  of  Pontefract,  parcel 
of  the  duchy,  had  usually  returned  their  inquests  to  the  Crown  Office,  without  taking  nodce 
therein  that  they  arose  within  the  liberties  of  the  duchy,  it  was  ordered  that  the  coronen 
should  thenceforward  specify  in  their  returns  when  and  where  the  inquesU  were  held: — HM 
admissible  in  eTidence,  although  no  proof  was  given  of  any  thing  done  under  it. 
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hath  been  and  still  is  lawfuUy  entitled  to  appoint  the  Exeh.  of  Pigas, 
coroner  of  and  within  the  said  liberty  and  franchise,  and  no  *   ^ 

other  person  whatsoever,  at  the  time  of  the  committing  of  J«wigoK 
the  several  grievances  by  the  defendant  hereinafter  men-  Dtsom. 
tioned,  had  lawful  right  or  authority  to  perform  or  execute 
any  duty  within  the  said  liberty  and  franchise,  or  take 
any  fees,  profits,  or  emoluments,  to  the  said  office  of 
coroner  appertaining,  for  any  such  duty  performed  or 
executed  within  the  said  liberty  and  franchise,  unless  in 
default  of  our  said  Lady  the  Queen,  or  of  the  coroner 
appointed  by  her :  And  whereas  our  said  Lady  the  Queen, 
heretofore,  to  wit,  on  the  1st  day  of  December,  1837,  by 
her  said  letters  patent,  sealed  with  her  seal  of  the  said 
Duchy  of  Lancaster,  [profert],  gave  and  granted  to  the 
plaintiff  the  office  of  coroner  of  and  within  the  said  liberty 
and  franchise,  together  with  all  and  singular  the  pre- 
eminence, fees,  rewards,  profits,  and  emoluments  to  the 
said  office  belonging,  to  have,  hold,  enjoy,  occupy,  and 
exercise  the  said  office  during  her  Majesty's  pleasure :  pro- 
vided, that  the  plaintiff  should  not  in  any  manner  interfere 
with  or  execute  his  said  office  of  coroner,  by  taking  any  in- 
quests on  the  body  or  bodies  of  any  person  or  persons  who 
might  die  within  the  gaol  of  the  said  honour ;  and  provided 
also,  that  the  said  letters  should  be  enrolled  within  three 
months  then  next  ensuing,  &c. :  as  by  the  said  letters  patent, 
reference  being  thereunto  had,  will  more  fully  appear.  The 
count  then  averred  the  due  enrolment  of  the  letters  patent, 
the  acceptance  thereof  by  the  plaintiff,  and  that  he  had 
fi*om  thence  hitherto  been  and  still  is  the  coroner  of  and 
within  the  said  liberty  and  franchise,  her  Majesty's  plea- 
sure never  having  been  in  any  way  determined  or  revoked ; 
whereby  the  plaintiff,  at  the  time  of  the  committing  of  the 
grievances  by  the  defendant,  was,  and  continually  from 
thence  hitherto  hath  been,  and  still  is,,  the  coroner  of  and 
within  the  said  liberty  and  franchise  as  aforesaid,  and  law- 
fully possessed  of  the  said  office,  and  by  reason  thereof, 

VOL.  IX.  o  o  M.  w. 
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Exeh.  of  Pleat,  dnring  all  the  time  last  aforesaid,  of  right  had  and  hath 

had,  and  still  of  right  ought  to  have,  the  exdosiye  right 
to  take  and  hold  inquests  within  the  said  liberty  and  firan- 
chise,  upon  the  view  of  the  bodies  of  persons  lying  dead, 
and  who  have  come  by  their  death  within  the  same,  and 
whereof  inquisitions  ought  by  law  to  be  taken,  save  and 
except  upon  the  body  or  bodies  of  any  person  or  persona 
who  might  die  within  the  gaol  of  the  said  honour,  and  to 
divers  fees,  profits,  and  emoluments  to  the  said  office  oi 
coroner  belonging  and  appertaining,  unless  in  defiuilt  of 
our  said  Lady  the  Queen,  or  of  him  the  plaintiff,  whereof 
the  defendant,  during  all  the  time  aforesaid,  had  notice. 
It  then  alleged,  that  before  and  at  the  time  of  the  com- 
mitting of  the  grievance  by  the  defendant  hereinaft^ 
next  mentioned,  and  after  the  making  of  the  said  letters 
patent,   and  the  acceptance  thereof  by  the  plaintiff  as 
aforesaid,  and  whilst  he  was  such  coroner  as  aforesaid, 
to  wit,  on  the  8th  July,  1839,  one  Edward  Nicholls 
was  suddenly  slain  and  dead,  and  came  to  his   death 
within  the  said  liberty  and  franchise,  and  not  within  the 
said  gaol,  and  his  body  was  lying  dead  within  the  said 
liberty  and  franchise,  and  an  inquisition  ought  by  law  to 
have  been  holden  and  taken  upon  the  view  thereof;  and 
the  plaintiff  was  then  ready  and  willing  to  hold  and  take 
the  same  in  pursuance  of  his  said  office,  and  in  perform- 
ance of  his  duty  in  that  behalf,   and  neither  our  aaid 
Lady  the  Queen,  nor  the  plaintiff,  had  made  any  default 
of  any  kind  in  their  duty  in  that  behalf,  whereof  the  de- 
fendant then  also  had  notice.   Nevertheless  the  defendant, 
well  knowing  the  premises,  but  contriving  and  intending 
to  injure  the  plaintiff,  and  wrongfully  to  deprive  him  of 
the  fees,  profits,  and  emoluments  which  ought  to,  and 
otherwise  would,  have  accrued  to  him  in  that  behalf,  and 
to  intrude  upon  and  disturb  him  in  the  possession  and  en- 
joyment of  his  said  office,  heretofore,  to  wit,  on  &c.,  with- 
out any  lawful  right  or  authority  whatsoever,  performed 
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and  exercised  the  office  and  duty  of  coroner  within  the  Sxek.  rf  Pleat, 
said  liberty  and  firanchise^  to  wit,  at  the  township  of  Heath,  ^^^' 
within  the  same,  and  then  took  and  held  within  the  same, 
that  is  to  say,  at  Heath  aforesaid,  an  inquisition  upon  the 
view  of  the  body  of  the  said  Edward  Nicholls,  so  lying 
dead  within  the  same  as  aforesaid,  and  afterwards,  to  wit, 
on  &c.,  received  and  took  to  his  own  use  divers  fees, 
profits,  and  emoluments  for  and  in  respect  of  the  said  in- 
quisition so  taken  and  held  by  him  as  aforesaid,  and 
wrongfully  and  illegally  defrauded  the  plaintiff  thereof, 
and  prevented  him  firom  receiving  the  same,  and  from  ex- 
ercising his  said  office  of  coroner  of  and  within  the  said 
liberty  and  franchise,  and  intruded  upon  and  disturbed  him 
in  the  possession  and  enjoyment  thereof. 

There  were  three  other  counts  in  the  declaration,  in  re- 
spect of  inquisitions  held  by  the  defendant  on  the  bodies 
of  other  persons,  at  other  places  within  the  honour. 

To  this  declaration  the  defendant  pleaded : 

First,  That  our  Lady  the  Queen  did  not  grant  to  the 
plaintiff  the  office  of  coroner  of  and  within  the  said  liberty 
and  franchise,  modo  et  formft. 

Secondly,  That  our  Lady  the  Queen,  at  the  time  of  the 
said  making  the  said  letters  patent  in  the  declaration 
mentioned,  was  not  lawfully  entitled  to  appoint  the  coroner 
of  and  within  the  said  liberty  and  firanchise,  so  and  in 
such  manner  that  no  other  person  whatsoever  should  have 
lawful  right  and  authority  to  perform  or  execute  the  duty 
and  office  of  coroner  within  the  said  liberty  and  franchise, 
and  to  take  the  fees,  profits,  and.  emoluments  to  the  said 
office  of  coroner  appertaining  for  any  such  duty  performed 
or  executed  within  the  said  liberty  or  firanchise,  imless  in 
default  of  our  said  Lady  the  Queen,  or  of  the  coroner  ap- 
pointed by  her,  as  in  the  declaration  alleged. 

Thirdly,  That  the  defendant,  at  the. several  times  when, 
&c.,  was  one  of  the  coroners  for  the  county  of  York,  duly 
elected  and  sworn  in  that  behalf,  and  at  the  said  several 
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£ccA.  of  Pleat,  times  when,  &c.  had,  as  such  coroner,  lawful  right  to  per- 
form and  execute  within  the  said  liberty  and  franchise  the 
office  and  duties  of  coroner,  and  to  take  the  fees,  profits^ 
and  emoluments  to  the  said  office  and  duty  within  the  said 
supposed  liberty  and  franchise  appertaining,  the  said  sap- 
posed  liberty  and  franchise  being  at  those  times  within 
and  part  of  the  said  county  of  York ;  without  this,  that 
the  coroner  appointed  by  our  said  Lady  the  Queen  had  at 
the  said  times  when,  &c.,  exclusive  right  and  authority  to 
perform  or  execute  the  office  and  duty  of  coroner  in  the 
said  liberty  and  franchise,  &c.  &c.,  modo  et  form&. 

Fourthly,  That  the  defendant,  at  the  time  of  the  com- 
mitting the  said  several  supposed  grievances.  Sec.,  was  one 
of  the  coroners  for  the  coimty  of  York,  duly  elected  and 
sworn  in  that  behalf,  and  at  the  said  times  when,  &c., 
had,  as  such  coroner,  lawful  and  concurrent  right  with 
the  plaintiff  to  perform  and  execute  within  the  said 
liberty  and  franchise  the  office  and  duties  of  coroner, 
&c.,  the  said  supposed  liberty  and  franchise  being  at 
the  said  several  times  when  Sec.,  within  and  part  of  the 
said  county  of  York :  without  this,  that  no  other  person 
whatsoever,  other  than  the  coroner  appointed  by  our  said 
Lady  the  Queen,  at  the  time  &c.,  had  lawftd  right  or  au- 
thority to  perform  or  execute  any  duty  within  the  said 
liberty  or  franchise,  or  take  any  fees  Sec.  to  the  office  of 
coroner  appertaining  &c.,  modo  et  form&. — On  all  these 
pleas  issues  were  joined. 

The  cause  was  tried  before  Lord  Denman,  C.  J.,  at  the 
last  York  assizes.  For  the  plaintiff,  there  was  first  put  in 
a  charter  of  the  date  of  25th  September,  23  Edw.  3,  (A.  D. 
1349,  whereby  that  king  granted  to  Henry,  then  Earl, 
afterwards  Duke,  of  Lancaster  (on  the  surrender  of  a 
former  charter  granted  to  his  father,  in  the  16  Edw.  8), 
inter  alia,  'Hhat  the  same  Earl  may  have  the  return  of  all 
writs  of  us  and  our  heirs,  and  summons  of  the  exchequer 
of  us  and  our  heirs,  and  the  attachment^  as  well  of  plea*  of 
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the  crown  as  of  other  pleas  whatsoever,  {attachiamenta  tarn  -^'c*-  ®/  ^'"^ 
de  placitis  coronse  quam  de  aliis  quibuscumque],  in  all  - 

his  lands  and  fees,  so  that  no  sheriflF  or  other  bailiff  or      J^wison 
minister  [vicecomes  vel  alius  ballivus  ant  minister]  of  us       Dyson. 
or  our  heirs  may  enter  those  lands  or  fees  to  execute  the 
same  writs  and  summons,  or  to  make  attachment  of  pleas 
of  the  crown,  or  other  pleas  aforesaid,  or  to  do  any  other 
office  there  [sen  ad  attachiamenta  de  placitis  coronse  vel  aliis 
prsedictis,  aut  aliquod  aliud  offidum  ibidem  faciendum], 
unless  in  default  of  the  same  Earl  and  his  bailiffs  and  minis- 
ters in  his  lands  and  fees  aforesaid/'    And  it  was  con- 
tended that  the  necessary  inference  from  these  words  was, 
that  the  power  to  appoint  a  coroner  within  the  lands  of 
the  grantee  passed  thereby,  inasmuch  as  the  coroner  was 
the  only  officer  who  by  law  could  hold  pleas  of  the  crown, 
by  virtue  of  the  Stat,  of  Westminster  the  1st,  3  Edw.  1. 
Several  subsequent  charters  of  the  38  Edw.  8,  the  20  Bic.  2, 
1  Hen.  4,  2  Hen.  5,  and  1  Edw.  4,  confirming  the  privi- 
leges  and  franchises  granted  by  the  original  charter,  were 
also  put  in  and  read.    The  inquisitio  post  mortem  taken 
on  the  death  of  Henry  first  Duke  of  Lancaster,  A.  D.  1361, 
was  also  read,  whereby  it  was  foimd  that  he  died  seised 
(inter  alia)  of  the  castle,  town,  and  honour  of  Pontefract, 
with  the  manor,  lands,  and  tenements,  &c.,  thereunto  be- 
longing. Next  were  produced  letters  patent  of  the  1  Hen.  5, 
A.  D.  1418,  whereby  John  Frankys  was  appointed  "feodary 
of  the  honour  of  Pontefract,  in  the  county  of  York,  during 
the  king's  pleasure,  to  be  answerable  from  time  to  time  for 
what  pertained  to  his  said  office,  during  his  continuance 
therein,  receiving  for  the  discharge  of  the  said  office  the 
fees  and  wages  therefore  due  and  accustomed.^'     Similar 
subsequent  appointments  in  the  years  1425,  1461, 1485, 
1501,  1526,  and  1559,  were  also  put  in.    The  accounts  of 
Wm.  Gyrlington,  the  feodary  appointed  in  1526,  were 
read,  wherein  he  rendered  to  the  crown  an  account  (inter 
alia)  of  certain  chattels  of  Robert  Mawe,  late  of  Gyrlington^ 
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Mwk.  of  PUoi,  in  the  honour  of  Ponte&act,  "  a  felon  who  fled,  and  was 

taken  and  seized  by  the  aforesaid  feodary/'  Letters  patent 
of  the  SrdEliz.  1561  were  next  read,  whereby  John  Malet 
was  appointed  to  the  office  of  "  feodary  and  bailiff  of  the 
liberties  and  firanchises  of  the  honour  of  Pontefiract,  part  ol 
the  duchy  of  Lancaster,  in  the  county  of  York,  and  the 
offices  of  escheator,  coroner,  and  derk  of  the  market  of  the 
duchy  aforesaid,  in  the  said  honour  of  Pontefract,  in  the 
county  aforesaid ;  to  have,  enjoy,  occupy,  and  exercise  the 
offices  aforesaid,  and  either  of  them,  to  the  aforesaid  Jdin 
Malet,  by  himself  and  by  his  sufficient  deputy  or  deputies 
for  whom  he  wiU  answer,  during  pleasure,  with  the  wages 
and  fees  to  the  same  office  anciently  lawfully  due,  and  of 
right  accustomed,'^  &c.  &c.  Subsequent  appointments  in 
the  same  terms,  of  the  dates  of  1572, 1608,  and  1618,  weie 
also  given  in  evidence.  It  then  appeared,  that  by  a 
marriage  settlement  made  on  Queen  Henrietta  Maria,  the 
wife  of  Charles  I.,  (1 1th  July,  1629),  inter  aha,  the  castle 
of  Pontefiract,  baiUwicks  of  East  Pontefract,  South  Ponte* 
&act.  West  Pontefract,  and  North  Pontefract,  &&,  widi 
several  wapentakes,  &c.,  all  described  as  "  being  within 
and  parcel  of  the  honour  of  Pontefract,  and  also  all  rents 
and  farms,  and  fines  for  respite  of  homage,  with  their 
appmrtenants,  charged  in  the  account  of  the  feodary  of  the 
honour  of  Pontefract,  as  appeareth  by  the  accoimt  of  the 
feodary  thereof,  mentioned  to  be  of  the  yearly  value  of 
84/.  19s,  ll^d."  were  conveyed  to  the  Earl  of  Holland  and 
others,  as  trustees  for  securing  a  jointure  to  her  Majesty: 
and  in  the  17  Car.  1,  (1642),  and  again  in  the  12  Car.  2, 
(1660),  and  the  18  Car.  2,  (1661),  there  were  letters  patent 
granting  to  certain  persons  appointed  by  the  trustees^ 
the  office  of  feodary  and  coroner  of  the  honour.  In  the  24 
Car.  2,  (1672),  the  same  possessions  were,  on  the  death  of 
Queen  Henrietta  Maria,  settled  upon  Catharine  of  Bragana^ 
the  queen  of  Charles  IL  Previously,  in  the  same 
lease  had  been  made  by  the  former  queen  and  her 
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for  forty  years^  if  the  lessees  should  so  long  live^  of  '^  the  Ejeeh.  of  Pktu, 
bailiwicks  of  East,  South,  West,  and  North  Pontefract,'*  ^^^• 
&c.,  '^  together  with  the  office  or  offices  of  bailiff  or  baiMs, 
and  collector  of  the  rents  and  profits  within  aU  and  sin- 
gular the  said  bailiwicks/'  &c.,  and  also  all  that  the  liberty 
and  firanchise  of  the  said  honour,  and  the  office  of  bailiff 
and  collector  of  all  fines,  amerciaments,  estreats,  and  for- 
feitures, in  every  the  courts,  &c.,  to  be  forfeited  within  the 
said  honour  and  premises,  to  be  levied  and  collected  by 
the  bailiffs  thereof,  and  the  execution  and  return  of  all  and 
singular  writs,  precepts,  process,  and  of  all  and  singular 
the  courts,  justices,  commissioners,  and  estreators  of  the 
King's  Majesty,  and  the  execution  thereof  within  the  said 
honour  and  premises,  with  all  and  singular  their  rights, 
members,  and  appurtenances."  And,  in  the  28  Car.  2, 
(1675),  and  again  in  3  Ann.  (1704),  Queen  Catharine  and 
her  trustees  demised  the  reversion  of  the  same  premises, 
expectant  on  the  determination  of  the  existing  lease,  for  a 
further  term  of  forty  years,  determinable  on  the  life  of  the 
lessee.  In  1706,  Queen  Anne,  by  letters  patent,  granted 
to  Nathaniel  Booth  the  office  ''  of  feodary  and  bailiff  of  the 
liberties  and  franchises  of  the  honour  of  Pontefiract,  to- 
gether with  the  return  of  writs  of  and  in  the  same,  and  the 
office  of  escheator,  coroner,  and  clerk  of  the  market  in  the 
said  honour,  and  also  the  office  of  bailiff  and  collector  of 
the  rents,  farms,  and  revenues  of  East  Pontefract,  and 
the  office  of  collector  of  the  courts  thero,  &c.  &c.,  during 
pleasure."  Another  grant  to  John  Clay,  in  1728,  in  the 
same  terms;  also  subsequent  leases,  of  the  dates  of  1749, 
1756,  and  1765,  of  the  same  promises  as  wero  comprised 
in  the  lease  of  1762,  wero  also  read.  In  1766,  Richard 
Towne,  the  lessee  under  the  lease  of  1675,  by  virtue  of  a 
license  obtained  from  the  Duchy  Office,  assigned  his  in- 
terest in  the  demised  premises,  except  the  office  of  coroner; 
and  in  1786,  the  party  in  whom  the  interest  under  the 
assignment  had  then  vested,  took  a  new  lease  from  th6 
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Sxeh.  ofPUoi,  crown,  including  that  office,  for  twenty  years  from  the  18ih 
^^^'  March,  1796.  In  1793  the  office  of  coroner  of  the  honour 
was  again  granted  to  Thomas  Laing ;  in  1801  it  was  de- 
mised for  thirty-one  years  to  William  Carratt;  in  1815 
that  lease  was  surrendered  to  the  Crown,  and  a  new  lease 
for  thirty-one  years  from  that  date  was  granted  to  the  same 
person ;  in  1819  Carratt  obtained  a  license  to  assign  the 
office  to  the  plaintiff,  and  assigned  it  accordingly  by  deed 
dated  17th  May,  1819 ;  and  in  1828,  1830,  and  1837, 
there  were  successive  grants  of  the  office  to  the  plaintiff  by 
letters  patent,  by  George  IV.,  William  IV.,  and  her  pre- 
sent Majesty. 

It  was  then  proposed,  on  the  part  of  the  plaintiff,  to 
give  in  evidence  grants  by  the  Crown  of  Uberties  and  of- 
fices within  other  parts  of  the  Duchy  of  Lancaster,  not 
parcel  of  the  honour  of  Pontefiract.  This  evidence  was 
objected  to  by  the  defendant's  counsel,  but  the  learned 
Judge,  after  argument,  admitted  it.  Accordingly,  a  grant 
was  read  of  the  22  Bic.  2  (A.  D.  1399,  on  the  death  <tf 
John  of  Gaunt,  Duke  of  Lancaster),  to  Thomas  Duke  of 
Surrey,  of  the  custody  of  the  manor  of  Rodley  and  Min- 
sterworth,  in  the  county  of  Gloucester,  with  its  appur- 
tenants, "  and  also  with  waifs,  strays,  cognizance  of  pleas, 
return  of  writs,  courts  baron,  forests.  Sec.,  chattels  of  fugi- 
tives and  felons,  with  all  other  liberties  and  franchises  to 
the  aforesaid  manor  appurtenant,''  &c. :  and  also  another 
grant  of  the  same  date,  to  Edward  Duke  of  Albemarle,  ai 
the  custody  of  'Hhe  castle,  lordship  and  honour  of  Ponte- 
fract,  and  of  the  castle  and  lordship  of  Bolingbrook/'  with 
like  general  words  as  above  mentioned ;  '^  and  also  with  all 
manner  of  offices  of  stewards,  coroners,  constables,  sur- 
veyors, receivers,  auditors,  bailiffs,  &c.,  and  all  other  of- 
fices whatsoever,  to  the  aforesaid  castles,  lordships,  and 
honours,  pertaining  or  appendant,  together  with  all  man- 
ner of  issues,  revenues,  emoluments,  and  profits  thenoe 
proceeding,"  &c. ;  to  hold  until  the  return  of  Henry  oC 
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Lancaster^  Duke  of  Hereford^  (afterwards  Henry  IV-),  to  Bxeh.  of  PUat, 
this  kingdom.  Grants  to  different  persons  of  the  office  of 
coroner  in  the  possessions  of  the  Duchy^  in  the  counties 
of  Norfolk^  Suffolk^  and  Cambridge^  and  also  of  Essex^ 
Herts^  Middlesex^  and  London,  in  the  reigns  of  Henry  VII. 
and  Henry  YIII.,  were  also  read.  These  patents  contained 
a  recital  as  follows : — "  Whereas  we,  in  right  of  our  Duchy 
of  Lancaster  and  by  authority  of  Parliament,  among  other 
liberties  and  privileges,  have  the  authority  of  keeping  and 
appointing  our  coroner  or  coroners  within  aU  honours, 
lordships,  &c.,  within  our  same  duchy  and  every  parcel 
thereof.'^  Grants  of  the  dates  of  the  14th  and  24th  Eliz. 
of  the  offices  of  "  feodary  and  bailiff  of  the  liberties,  and 
escheator,  coroner,  and  clerk  of  the  market  of  the  Duchy 
of  Lancaster,  in  the  county  of  Lancaster,'^  were  then  read ; 
and  also  the  accounts  of  the  feodary  for  the  years  ending 
at  Michaelmas  in  the  31st  and  84th  Eliz.,  wherein  he 
accounted  for  deodands  upon  inquisitions  taken  on  the 
bodies  of  persons  accidentally  killed,  and  for  the  value  of 
the  chattels  of  persons  found  on  inquisitions  taken  to  have 
died  felo  de  se,  and  also  charged  his  fee  as  coroner  under  the 
statute  of  Henry  7.  A  grant  to  Henry  Agard,  of  the  9  Jac. 
1,  of  the  office  of  feodary,  together  with  those  of  clerk  of  the 
market,  coroner,  and  escheator,  within  the  honour  of  Tut- 
bury,  in  the  counties  of  Stafford,  Derby,  &c.,  which  was 
also  put  in,  had  the  following  recital : — ''  Whereas  all  and 
singular  feodaries  by  patent  of  us  and  our  progenitors,  of 
any  of  the  possessions  of  our  Duchy  of  Lancaster,  by  force 
of  the  letters  patent  made  them  under  the  seal  of  the  said 
duchy  of  the  office  of  feodary  of  any  of  the  same  posses- 
sions, without  any  further  or  larger  words,  have  notwith- 
standing time  out  of  mind  had,  used,  enjoyed,  and  exer- 
cised the  offices  of  coroner  and  clerk  of  the  market,  and 
also  the  office  of  escheator,  for  seizing  the  escheats,  casual- 
ties, and  forfeitures  within  the  same  liberty  or  liberties 
whereof  they  were  so  feodaries  by  patent  as  is  aforesaid,  aa 
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Bxeh,  o/PUat,  belonging  to  the  said  office  of  feodary,  as  by  surrender  of 

precedents  and  records^  proving  the  common  and  continiud 
usage  thereof^  may  plainly  and  evidently  appear/'  &c. 

The  next  piece  of  evidence  tendered  was  an  order  of  the 
Chancellor  and  Council  of  the  Duchy  of  Lancaster^  dated 
June  17^  1670,  which,  after  reciting  that  the  Court  was  in- 
formed that  the  coroners  within  the  honour  of  Pontefirac^ 
parcel  of  his  Majesty's  ancient  possessions  of  the  Duchy  of 
Lancaster,  in  the  county  of  York,  have  usually  returned  all 
their  inquests  into  the  Crown  office,  without  taking  notice 
therein  that  the  same  did  arise  within  the  liberties  of  the 
duchy,  from  whence  the  King's  officers  had  taken  occasion 
to  issue  out  process  for  the  seizure  and  recovery  of  the 
deodands,  &c.,  ordered  that  the  coroners  should  thencefcvth 
specify  in  their  returns  when  and  where  the  inquests  were 
held.  This  document  was  objected  to  on  the  part  of  the 
defendant,  as  being  no  more  than  a  mere  private  directioii 
by  the  officers  of  the  duchy  to  their  servants,  and  no  proof 
being  offered  of  anything  done  under  it.  The  learned 
judge,  however,  received  it.  There  was  read  also  a  charter 
of  the  4th  Hen.  7,  granting  to  the  mayor  and  burgesses  of 
the  borough  of  Pontefract,  that  they  and  their  successors 
should  have  in  the  borough  the  exclusive  power  and  juris- 
diction of  executing  the  office  of  coroner. 

There  was  no  proof  of  any  inquisitions  actually  held 
within  the  honour  of  Pontefract  by  the  duchy  coroner, 
earlier  than  the  year  1798;  but  two  inquisitions  taken 
before  one  of  the  coroners  of  the  duchy,  in  the  county  of 
Middlesex,  in  the  12th  &  14th  Car.  2,  were  produced.  It 
was  stated  not  to  have  been  the  custom  to  return  them  at 
that  period.  An  order,  made  at  the  West-Biding  sessions, 
in  May  1753,  that  the  several  coroners  within  the  riding 
should  bring  in  their  accounts  to  the  quarter  sessions,  was 
put  in,  and  it  appeared  that  firom  that  period  down  to 
about  1789  there  were  entries  in  the  books  of  the  sessions 
of  payments  made  to  the  coroners  of  the  honour  of  Pont^ 
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firact  for  their  charges  for  inquisitions  taken  within  the  fi-'cA.  o/  Pkaty 
honour:  the  whole  number  so  proved  being  about  70. 
In  1797  the  then  coroner  of  the  honour  obtained  a  man- 
damus to  the  justices  of  the  West-Riding>  commanding 
them  to  pay  him  the  fees  and  charges  of  his  office  in 
respect  of  inquisitions  taken  within  the  honour^  and  it  was 
shewn  that  payments  were  subsequently  made  to  him 
and  his  successors,  down  to  the  present  time.  It  appeared, 
that  during  most  part  of  the  same  period,  similar  pay- 
ments had  been  made  also  to  the  county  coroners,  in 
respect  of  inquests  held  within  the  honour  of  Pontefract. 
It  was  proved  that  the  plaintiff  had  taken,  between  1819 
and  1838,  647  inquisitions;  and  his  predecessor,  Mr. 
Carratt,  between  1798  and  1819, 147. 

For  the  defendant,  reliance  was  in  the  first  instance 
placed  on  the  statute  3  Edw.  1,  providing  that  "  through 
all  shires  sufficient  men  shall  be  chosen  to  be  coroners,'' 
&c.,  as  being  anterior  to  the  charter  of  23  Edw.  3,  and 
declaratory  of  the  common-law  right  of  election  in  the 
freeholders  of  the  county.  It  was  contended  also,  that 
inasmuch  as  the  right  of  holding  inquests  within  the 
honour  had  been  exercised  concurrently  for  a  long  period 
of  time  by  the  coroners  of  the  county  and  of  the  honour, 
the  words  of  the  charter  ought  not  to  be  construed  as  con- 
ferring an  exclusive  right  within  the  honour;  and  if  they 
did,  that  the  grant  must  be  presumed  to  have  been  subse- 
quently determined  by  act  of  Parliament,  release,  or  some 
other  means.  Inquisitions,  and  also  appeals  of  murder, 
taken  before  the  coroner  of  the  county,  in  respect  of  deaths 
occurring  within  the  honour  of  Pontefract,  commencing  in 
the  reign  of  Edward  2,  and  proceeding  through  most  of 
the  subsequent  reigns  down  to  the  year  1826,  were  then 
proved.  One  was  in  the  4th  Eliz.,  the  year  in  which  the 
grant  of  the  office  of  coroner  of  the  honour  was  made  by 
the  Crown  to  John  Malet.  The  accounts  of  some  of  the 
coroners  in  early  times  were  also  put  in,  wherein  they 
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Exch,  of  PUast  charged  themselves  with  the  receipt  of  the  goods  of  per- 
sons found  in  some  of  the  inquests  so  held  to  have  died 
felo  de  se.    A  lease  for  twenty-one  years  in  the  37th  Elix. 
(A.  D.  1595)  was  put  in;  it  stated  the  demise  as  being 
of  "  all  profits  and  commodities  happening  and  arising 
within  the  office  of  feodarer  of  the  honour  of  Pontefract, 
that  is  to  say,  the  profits  of  the  goods  and  chattels  of 
felons,  and  felons  of  themselves,  fugitives,  outlaws,  dec- 
dands,  waifs,  and  estrays,  being  parcel  of  the  possessions 
and  revenues  of  the  queen  and  of  her  Duchy  of  Lan- 
caster/' &c.     It  was  also  proved  by  parol  evidence,  that 
the  coroners  of  the  county  in  recent  times  had  been  in 
the  habit  of  holding  inquests  within  the  honour  without 
interruption.     And  it  appeared  that  in  the  year  1797, 
after  the  issuing  of  the  mandamus  against  the  justices, 
an  arrangement. was  made  between  the  county,  coroner 
and  the  honour  coroner,  which  was  sanctioned  by  the  ses- 
sions, that  they  should  hold  inquests  concurreutly  within 
the  honour,  according  as  each  should  be  nearest  to  the 
place  of  the  death;    which  arrangement  was  abided  by 
until  the  appointment  of  the  plaintiff. 

The  learned  Judge,  in  summing  up  the  case  to  the  jury, 
after  going  through  all  the  evidence,  told  them  that  the 
only  question  for  their  consideration  was,  what  was  the 
construction  to  be  put  upon  the  original  grant  contained 
in  the  charter  of  the  23  Edw.  3  to  Henry  Earl  of  Lancas- 
ter; and  expressed  his  opinion,  that  if  they  thought  tiie 
evidence  shewed  that  it  was  a  grant  of  such,  privileges  as 
could  only  be  exercised  by  an  officer  entirely  analogous  to 
a  coroner  at  this  time,  then  it  was  in  terms  an  exclusive 
grant  of  such  office.  His  Lordship  then  left  it  to  the  jury 
to  say  whether  they  were  satisfied  that  the  word  "feodary/* 
as  used  in  the  early  documents,  meant  the  word  ''  coroner/' 
as  it  had  now  come]  into  common  use  and  general  under- 
standing; and  stated,  that  if  they  were  of  opinion  that 
there  was  a  grant  of  the  office  of  coroner  by  the  charter  of 
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Edward  3.  they  could  not  be  asked  to  presume  an  act  Bxeh.  of  PUat^ 

1842 
of  Parliament  to  set  up  the  right  of  the  county  coroner,  *  ^ 

nor  could  any  other  course  of  proceedings  in  point  of  law       Jewwok 

vary  the  effect  of  the  grant,  or  create  a  concurrent  juris-       Dysok. 

diction.    The  jury  found  a  verdict  for  the  plaintiff. 

In  Michaelmas  Term  {Nov.  9),  Wortley  moved  for  a  rule 
to  shew  cause  why  the  verdict  should  not  be  set  aside, 
and  a  new  trial  had. — ^The  learned  Judge  misdirected 
the  jury  in  several  particukrs :  first,  in  not  leaving  to 
them  the  usage,  ancient  and  modem,  for  the  coroner  of 
the  county  to  act  within  the  honour  of  Pontefiract,  as 
evidence  that  there  was  no  grant  by  the  Crown  of  the 
office  of  coroner  of  the  honour ;  and  also  in  stating,  that  if 
there  was  such  a  grant  by  the  charter  of  Edward  3,  the 
right  of  appointment  thereby  granted  must  in  point  of 
law  be  exclusive.  He  ought  to  have  laid  before  them  the 
whole  evidence  of  usage,  as  affording  strong  ground  for  an 
inference  that  the  terms  of  the  charter  never  were  intended 
to  convey  any  such  grant  at  all.  It  is  laid  down  in  Jen-* 
kins  V.  Harvey  (a),  that  from  uninterrupted  modem  usage  a 
jury  ought  to  presume  the  immemorial  existence  of  the 
right  in  question.  [Parke^  B. — All  the  evidence  of  usage 
by  the  county  coroner  was  consistent  with  an  exclusive 
right  in  the  Crown :  it  may  all  have  taken  place  when  he 
was  absent,  or  in  default  of  appointment  by  the  Duchy.] 
But  the  case  of  the  plaintiff  was,  that  the  appointment  was 
always  regularly  made  by  the  name  of  feodary.  It  was 
argued  that  the  words  ''quod  habeat  attachiamenta  de 
placitis  coronae^'  inferred  a  power  to  appoint  coroners,  the 
coroner  being  the  only  officer  who  could  by  law  attach 
pleas  of  the  Crown :  but  the  sheriffs  and  bailiffs  of  the 
Crown  had  the  same  power.  That  appears  from  the 
Stat.  3  Edw.  1,  c.  10,  which,  after  directing  that  ''through 

(a)  2  C.  M.  &  R.  894. 
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Bxeh,  of  PUas,  all  shircs  suJBGicieiit  men  shall  be  chosen  to  be  ooroners^  the 

most  wise  and  discreet  knights,  which  know,  wiU,  and  may 
best  attend  upon  such  offices,  and  which  lawfully  shall 
attach  and  present  pleas  of  the  Crown ;"  enacts  also,  ^  that 
sheriffs  shall  have  counter-rolls  with  the  coroner,  as  well  of 
appeals  as  of  inquests,  of  attachments^  or  of  other  things 
which  to  that  office  belong/'  It  is  not,  therefore,  a  neces- 
sary inference  firom  these  words  that  there  should  be  a 
coroner.  Neither  was  the  appointment  of  **  feodary"  at 
all  identical  with  that  of  coroner.  The  feodary  appears  to 
have  been  an  officer  attached  to  the  Court  of  Wards,  and 
accompanying  the  escheator  in  the  execution  of  his  duties. 
It  is  true  that  it  appeared  firom  the  appointments  and 
accounts  of  these  feodaries,  that  they  took  the  goods  of 
felons  and  fugitives,  and  felos  de  se ;  but  that  is  by  no 
means  conclusive  as  to  the  nature  of  their  office.  [Parifcr , 
B. — ^The  description  of  the  '^  feodary^'  in  Spelman's  Glos- 
sary is  nothing  like  a  coroner.  It  was  an  official  appoint- 
ment by  the  Master  of  the  Court  of  Wards.]  The 
for  the  plaintiff  doubtless  proceeded  much  upon  the 
sumption  that  the  feodary  was  the  coroner.  [Parke,  B. — 
It  is  quite  clear  that  under  this  charter  it  is  an  exclusiTe 
appointment  or  nothing ;  because  there  is  an  express  pro- 
hibition for  any  other  fang's  ministers  to  interfere.]  There 
is  one  case  in  which  it  is  actually  provided  that  there  shall 
be  a  concurrent  jurisdiction  between  coroners,  for  the  con- 
venience of  the  public,  namely,  in  the  case  of  the  coroners  of 
the  verge  of  the  palace,  by  the  stat.  28  Edw.  I,  c  3.  Again, 
the  Lord  Chief  Justice  of  the  Court  of  Queen's  Bench,  and 
all  the  other  Judges  of  that  Court,  are  concurrent  coroners 
wherever  they  go.  There  is,  therefore,  nothing  illegal  or 
repugnant  in  such  a  concurrent  jurisdiction.  The  terms 
of  the  grant  are  very  ambiguous,  and  therefore  the  evi- 
dence of  usage  ought  to  have  been  applied  to  interpret 
them,  and  to  ascertain  of  what  it  was  a  grant,  and  how  fiur 
an  exclusive  one.     [Parke,  B. — It  seems  to  me  to  be  dear. 
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that  if  it  granted  the  right  to  appoint  a  coroner  at  all,  it  ^cA.  0/  Pfe«, 
granted  an  exclusive  right.] 

Secondly,  the  learned  Judge  misdirected  the  jury  also, 
in  stating  to  them  that  they  could  not  presume  an  act  of 
Parliament,  or  any  other  means  whereby  such  grant  by  the 
Crown,if  it  carried  the  coronership,  could  have  been  revoked 
or  extinguished.     [Lord  Abinger,  C.  B. — ^Who  ever  heard 
of  the  presumption  of  an  act  of  Parliament  against  the 
Crown?    It  has  been  said  that  a  private  act  of  Parliament 
might  be  presumed  for  the  purpose  of  supporting  private 
rights.]    It  is  not  necessary  to  presume  an  act  of  Parlia- 
ment ;  there  are  many  other  processes  by  which  this  right 
may  have  been  lost,  e,  g.  by  release,  or  by  merger.    In  9 
Bep.  26,  it  is  laid  down,  that  **  when  the  king  grants  any 
privileges,  liberties,  or  franchises,  in  his  own  hands,  as 
parcel  of  the  powers  of  his  Crown,  as  bona  et  catalla  felo- 
num,  fugitivorum,  utlagatorum,  et  bona  et  catalla  waviata, 
extrahia,  deodanda,  urecium  maris.  Sec.,  within  such  pos- 
sessions, then  if  they  come  again  to  the  King,  they  are 
mei^ed  in  the  Crown,  and  he  has  them  again  in  jure 
coronse.'^     So,  this  right  of  the  Duchy  may  have  mei^ed  in 
the  Crown.    [Lord  Abinger j  C.  B. — ^The  stat.  of  the  1  Hen. 
4,  which  provided  for  the  separation  of  the  Duchy  of  Lan- 
caster from  the  Crown,  would  prevent  that.]     In  Bedle  if 
BeardPs  case  (a),  it  was  held  that  a  grant  might  be  pre- 
sumed against  the  Crown.     So,  in  Mayor  of  Homer  v. 
HuU  (b),  and  JPoweU  v.  MUbanke  (c),  it  was  held  that  a 
grant  or  charter  from  the  Crown,  which  ought  to  be 
matter  of  record,  might  be  presumed,  though  within  the 
time  of  legal  memory.    The  same  doctrine  is  recognised 
in  the  recent  case  of  Regina  v.  The  Chapter  of  Ewet^  {d)* 
In  ancient  times,  the  office  of  coroner  was  rather  of  a 
burthensome  than  a  lucrative  nature,  and  whether  the 
Duchy  appointed  or  not  would  not  be  matter  of  general 

(fl)  12  Rep.  5.  (c)  Id.  103,  n. 

(6)  Cowp.  102.  (rf)  4  P.  &  D.  252. 
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gf?**  rf  Pfeoi,  interest,  so  that  the  right  might  be  put  an  end  to  without 
Jkvison       its  being  known  by  what  precise  means. 
D^f^o^^  Thirdly,  the  evidence  relating  to  appointments  made  and 

acts  done  in  other  parts  of  the  Duchy  of  Lancaster,  not 
within  the  Honour  of  Pontefract,  was  not  receivable  in  this 
case*  It  did  not  go  to  prove  any  general  custom  prevailing 
in  several  districts  held  under  the  same  tenure.     It  was 
not  shewn  at  what  period,  under  what  circumstances,  cnr  by 
what  grants,  any  portion  of  those  possessions  had  become 
parcel  of  the  Duchy.     [Rolfef  B. — ^There  could  not  be  any 
acquisition  by  the  Duchy  after  Henry  the  Fourth  came  to 
the  crown.    Parke,  B. — It  is  evidence  of  what  the  Duke 
of  Lancaster  has  done  by  virtue  of  the  original  charter.   If 
it  appears  that  he  has  appointed  coroners  in  many  other 
places  comprised  in  the  original  charter,  that  is  strong 
evidence  to  shew  that  he  has  the  right  in  the  Honour  id 
Pontefiract.    Contemporaneous  usage  is  always  evidence  to 
explain  a  charter.]   The  case  of  Rowe  v.  Brenton  (a),  on  the 
authority  of  which  the  Lord  Chief  Justice  admitted  the  evi- 
dence, is  different,  because  there  confessedly  all  the  tenants 
in  the  different  manors  set  up  the  same  right,  and  the  only 
question  was,  what  was  the  nature  of  that  general  right.  The 
party  against  whom  the  evidence  was  adduced  had  eith^ 
the  same  identical  title,  or  none  at  all.  [Parke,  B. — So  it  is 
here ;  these  places  are  all  comprised  in  the  same  grant.] 

Lastly,  the  order  of  the  Duchy  Court  in  1670  was  no 
evidence.  It  was  no  more  than  a  mere  private  direction 
to  the  servants  of  the  Duchy,  not  shewn  to  have  been 
communicated  to  the  inhabitants  of  the  Honour,  or  in  any 
way  made  public,  nor  was  there  any  proof  of  anything 
done  under  it.  The  direction  of  a  lord  of  the  manor, 
many  years  ago,  to  his  bailiff,  to  claim  all  the  minerab 
throughout  the  manor,  never  acted  upon,  might  as  well  be 
made  evidence  against  a  tenant  of  the  manor.  [Lord 
Abififfer,  C.  B. — Is  it  not  like  the  common  case  of  proving 

(a)  8  D.  &  Cr.  765 ;  3  Man.  &  R.  143. 
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ancient  leases^  without  shewing  anything  done  upon  them?  ^Bn^A.  rf  PUat, 
Parke,  B. — The  only  question  for  us  is  as  to  the  admissi- 
bility of  the  evidence;  we  have  nothing  to  do  with  the 
weight  of  it.  Lord  Abingerj  C.  B. — ^This  is  not  like  a  mere 
private  declaration ;  it  is  an  act  done  by  a  public  body^ 
acting  under  the  appointment  of  the  Crown.  The  Chan- 
cellor and  Council  of  the  Duchy  issue  an  order,  which  they 
are  competent  to  issue.  It  is  not  to  affect  the  rights  of 
private  persons :  it  is  a  question  between  the  Crown  in  one 
capacity  and  the  Crown  in  another.] 

He  moved  also  on  the  ground  that  the  verdict  was  con- 
trary to  the  evidence. 

The  Court  took  time  to  consider  whether  they  would 
grant  a  rule,  and  on  a  subsequent  day  a  rule  was  granted 
only  on  the  point  relating  to  the  construction  of  the  charter 
of  Edw.  3,  and  refused  as  to  the  other  grounds  on  which  it 
was  moved.  Against  this  rule  cause  was  shewn  in  this 
term  (Jan.  21  and  27)  by 

CressweU,  T.  F.  Ellis  (Attorney  General  of  the  Duchy 
of  Lancaster),  Martin,  and  Robinson, — [Lord  Abinger, 
C.  B.,  intimated  that  the  Court  were  satisfied,  that  if 
the  charter  of  Edw.  3  gave  the  right  to  appoint  a  coro- 
ner, it  gave  the  exclusive  right :  and  that  the  only  ques- 
tion to  be  argued  was,  whether  the  words  were  sufficient 
to  give  the  right  at  all.]  In  the  first  place,  the  plaintiff, 
having  obtained  the  verdict,  on  the  question  distinctly 
left  to  the  jury,  upon  all  the  evidence  of  usage,  whe- 
ther the  words  of  the  charter  were  or  were  not  sufficient 
to  confer  the  right,  is  not  now  bound  to  establish  that 
it  must  have  passed  thereby,  but  the  defendant  is  bound 
to  shew  that  it  cotUd  not.  Lord  Coke,  in  his  Commen- 
tary on  the  first  statute  of  Quo  Warranto,  2  Inst.  282^ 
says,  "  Where  any  claimed  before  the  justices  in  eyre  any 
franchises  by  an  ancient  charter,  though  it  had  express 
words  for  the  franchises  claimed;  or  if  the  words  were 

VOL.  IX.  p  p  M.  w. 
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Bzeh.  of  PUa$t  general^  and  a  continual  possession  pleaded  of  the  finm- 

chises  claimed ;  or  if  the  claim  was  by  old  and  obscure 
words^  and  the  party  in  pleadings  expounding  them  to  the 
Court,  and  averring  continual  possession  according  to  that 
exposition;  the  entry  was  ever  inqtdrattar  super po9se»riith 
nem  et  usum,  kc,  which  I  have  observed  in  divers  reonrds 
of  those  eyres,  agreeable  to  that  old  rule,  qptimus  inierprei 
rerum  usus"  There  is,  however,  Uttle  difficulty  in  shewing 
that,  by  a  necessary  imphcation,  the  terms  of  this  charter 
did  carry  a  grant  of  the  office  of  coroner.  It  cannot  be 
necessary  that  the  instrument  should  in  terms  give  to  the 
grantee  a  power  to  appoint  any  particular  officer  by  name. 
If  it  grant  the  power  of  exercising  certain  functions  and 
discharging  certain  duties,  which  are  properly  to  be  dis- 
charged by  an  officer  bearing  a  particular  title,  it  neces- 
sarily gives  the  power  to  appoint  such  officer  for  that 
purpose.  Thus,  a  person  having  the  return  of  writs  has, 
without  any  express  authority  for  that  purpose,  the  power 
to  appoint  baiUffii  to  execute  the  writs  and  make  the  re- 
turns: Newland  v.  Cliffe  (a),  Atkyns  v.  Clare  {b).  In 
the  present  charter,  the  clause  respecting  the  return  of 
writs  and  summonses  does  not  expressly  give  the  power 
to  appoint  officers,  and  yet  in  the  non-intromittant 
clause  it  assumes  them  to  exist,  ^^  unless  in  default  of  the 
same  Earl  and  his  bailiffs  and  ministers.''  The  origi- 
nal words  of  the  clause  in  question  are — '*  Quod  idem 
comes  et  hseredes  sui  prsedicti  in  perpetuum  habeant  re- 
toma  omnium  brevium  nostrorum  et  hseredum  nostrorum, 
et  attachiamenta  tarn  de  placiiis  cororue  quam  de  aliis  qui- 
buscumque,  in  omnibus  terris  et  feodis  suis ;  ita  quod  nul- 
lus  vicecomes  vel  alius  ballivus  seu  minister  noster,  vel  hsere- 
dum  nostrorum,  terras  seu  feoda  ilia  ingrediatur,  ad  ex- 
ecutiones  eorundem  brevium  et  summonitionum,  seu  ad 
attachiamenta  de  placitis  coronae  vel  aliis  praedictis,  ant 

(a)  3  B.  &  Adol.  630.  (6)  1  Ventr.  399. 
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aliquod  aliud  officium  ibidem  faciendum^  nisi  in  defectu  Btek.  of  PUatf 
ipsins  comitis  Lancastriae,  et  hseredum  suorum  praedicto- 
rum,  ac  ballivorum  et  ministrorum  suorum/'  Now,  first, 
the  words  ^*  ballivus  seu  minister  noster ''  are  sufficient  to 
include  the  coroner.  In  Magna  Charta,  c.  17,  (the  chapter 
taking  away  power  to  hold  pleas  of  the  Crown),  the  coroner 
is  enumerated  together  with  other  bailiffs  of  the  king : — 
"  Nullus  vicecomes,  constabularius,  coronatores,  vel  alii 
ballivi  nostri  teneant  placita  coronse  nostrse/'  The  sheriff, 
the  constable,  and  the  coroner,  are  all  alike  designated  as 
bailiffs  of  the  Crown.  But  further,  the  power  to  make 
attachments  of  pleas  of  the  Crown  carried  with  it  the 
power  to  perform — under  what  title  is  immaterial — ^the 
office  and  duties  of  a  coroner.  And  the  words  "  attachia- 
menta  de  placitis  coronae/'  and  "  attachiamenta  placi- 
torum,''  are  eqiiivalent  in  effect.  In  the  book  entitled 
"  Placita  de  Quo  Warranto,^'  (printed  under  the  authority 
of  the  Record  Commissioners),  p.  23,  it  appears  that  "  the 
abbot  of  St.  Albans  was  summoned  to  answer  the  King, 
(temp.  Edw.  3),  by  what  warrant  he  claimed  (amongst 
other  things)  to  have  the  return  of  all  writs  touching  his 
liberty,  and  to  make  a  coroner  in  his  liberty ;''  and  his 
answer  was,  that,  as  regarded  the  making  of  coroners 
within  his  liberty,  he  produced  the  charter  of  King 
Edward  I.,  in  which  it  was  contained,  "  that  whereas  the 
abbot  and  convent  of  St.  Albans  laid  claim  to  such  a  fran- 
chise of  old,  viz.  that  the  steward  of  their  liberty  of  St. 
Albans,  and  his  clerk,  should  discharge  the  office  of  coro- 
ners within  their  liberty,  and  the  justices  in  eyre,  by  reason 
of  the  insufficient  execution  of  the  said  office,  had  taken 
that  franchise  into  the  King's  hands,  &c. ;  the  King  par- 
doned the  said  abbot  and  convent  the  trespass  aforesaid, 
and  granted  to  them  that  they,  in  their  Court  of  St. 
Albans,  without  the  King's  writ,  might  be  able,  at  the  due 
and  necessary  times,  to  choose  and  create  firom  among  the 
better  and  more  lawful  of  their  freeholders  coroners  in 

p  p2 
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Egek.  rf  PUms,  their  liberty  of  St.  Albans,  to  make  attaehmemis  of  ike 
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pleas  of  the   Crown   (attachiamenta  placitomm   ooroiue) 

arising  in  all  places  within  the  same  liberty/'  &c.     This 
proceeding  shews,  in  the  first  place,  that  the  matme  of 
coroner  was  not  necessary  to  the  execution  of  the  office 
which  was  there  exercised  by  the  steward  of  the  liberty: 
and,  in  the  next  place,  that  the  making  attachments  of 
pleas  of  the  Crown  was  the  peculiar  duty  of  the  cchto- 
ners.     Again,  at  p.  121,  it  appears  that  the  Prior  of  the 
church  of  St.  Mary  of  Carlisle  was  summoned   (temp. 
Edw.  1)  to  answer  by  what  warrant  he  claimed^  amongst 
other  things,  ''  that  neither  the  sheriff,  nor  any  other 
bailiff  of  the  Lord  the  King,  should  enter  his  fees  to 
make  summonses  and  attachments,  distress,  or  any  other 
office  to  exercise,  without  the  license  and  will  of  the 
same  prior,''  &c. :  and  the  prior  comes  and  claims  those 
liberties  by  charter  of  53  Hen.  3,  wherein  was  contained  a 
grant  to  the  Bishop  of  Carlisle,  (afterwards  confirmed  to 
the  prior  and  his  successors),  "  that  no  sheriff,  constable^  or 
other  bailiff  of  the  lord  the  king  might  have  entry  or  power 
in  the  aforesaid  lands  or  men,  but  that  the  whole  might 
pertain  to  the  aforesaid  bishop  and  his  successors,  and  their 
bailiffs,  except  the  attachments  of  pleas  of  the    Crown, 
[attachiamenta  de  placitis  coronas],  which  when  the  co- 
roners should  come  to  make,  they  should  so  make  ihem 
that  the  franchise  of  the  aforesaid  bishop  or  his  succesaorB 
should  be  in  nought  impaired.'*     In  another  place  (p.  176) 
appears  a  claim  by  the  Abbot  of  Glastonbury,  in  the  same 
reign  (Edw.  1),  under  charter  of  Hen.  3,  that  no  sheriff, 
constable,  or  other  bailiff  of  the  king  might  haye  entry  or 
power  in  the  lands  of  the  abbey,  except  the  attachments  of 
pleas  of  the  Crown  [attachiamenta  de  placitis  coronae]: 
and  the  like  claim  is  made  in  the  same  reign  by  the  Bishq^ 
of  Salisbury  (p.  801),   '^  prseter  attachiamenta  placitomm 
coronae."    And  in  the  concluding  clause  of  the  charter 
now  in  question,  it  is  granted  that  the  Earl  of  Lancaster, 


\ 


HILARY   TEBMj   6  VICT.  661 

by  himself^  or  by  his  bailiffs  or  ministers,  may  have  and  ^<^*-  ofPiea*, 
levy  certain  fines,  amercements,  forfeitures,  &c.,  "  sine 
occasione  vel  impedimento  nostri  vel  hseredum  nostromm, 
justitiariorum,  escaetorum,  vicecomitum,  coronatorumy  vel 
aliorum  ballivorum  seu  ministrorum  nostromm  quorumcum- 
qtteJ*  The  Crown,  therefore,  was  in  no  way  whatsoever  to 
interfere  by  its  coroners  or  other  officers,  within  the  dis- 
trict over  which  the  Earl  was  by  the  charter  authorized  to 
exercise  the  functions  therein  mentioned,  for  which  pur- 
pose he  must  have  the  power  to  appoint  the  proper 
officers.  Now,  by  the  stat.  of  Westminster  1st,  3  Edw.  1, 
c.  10,  it  is  provided  that  the  coroners  to  be  chosen  as 
therein  directed  "  lawfully  shaU  attach  and  present  pleas  of 
the  Crown."  And  the  counter- roll  thereby  directed  to  be 
kept  by  the  sheriff,  is  merely  as  a  check  to  shew  what  the 
coroner  has  done :  the  sheriff  is  not  thereby  authorized  to 
attach  or  present  pleas  of  the  Crown.  An  appeal  of  mur- 
der has  been  quashed,  on  the  ground  that  it  had  been 
taken  by  the  sheriff  instead  of  by  the  coroner.  Then  from 
the  stat.  4  Edw.  1,  De  Officio  Coronatoris,  which  states  with 
great  particularity  the  duties  of  the  coroner  as  they  existed 
at  the  common  law,  it  appears  that  almost  every  duty  which 
was  commenced  by  the  coroner  terminated  in  attachment. 
Those  who  are  found  guilty  upon  an  inquest  super  visum 
corporis,  are  to  be  taken  and  delivered  to  the  sheriff  (not 
to  be  taken  by  the  sheriff)  and  committed  to  gaol,  ''  and 
such  as  be  founden,  and  be  not  culpable,  shall  be  attached 
until  the  coming  of  the  justices."  So,  in  the  case  of  per- 
sons drowned  or  suddenly  dead,  "  if  they  were  not  slain, 
then  ought  the  coroner  to  attach  the  finders,  and  all  others 
in  company."  So,  in  the  case  of  treasure  found,  he  is  to 
inquire  who  were  the  finders,  and  who  is  suspected  thereof, 
"  and  hereupon  he  may  be  attached  for  this  suspicion,  by 
four  or  six  more  pledges,  if  they  may  be  found."  "  Further, 
if  any  be  appealed  of  rape,  he  must  be  attached,  if  the 
appeal  be  fresh,"  &c.     So  in  the  case  of  wounds,  ''  any 
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Exeh.o/PUMi,  thst  be  appealed  of  the  force  shall  be  attached  also^  and 

surely  kept  in  ward,  until  the  principal  be  attained  or 
delivered/'  Deodands  are  to  be  valued,  and  ddivered  in  to 
the  towns  where  the  death  took  place :  and  wreck  of  the 
sea,  if  any  lay  hands  on  it,  is  to  be  attached  by  sufScient 
pledges.  So  that  throughout  his  office,  the  coroner  is  to 
take  proceedings  which  terminate  in  attachment.  The 
like  description  of  the  duties  of  the  office  at  common 
law  is  given  by  Bracton,  lib.  3,  c.  5,  fol.  121. 

But  further,  the  grant  by  the  charter  of  22nd  Richard  2, 
to  the  Duke  of  Surrey,  of  the  custody  of  a  part  of  the 
possessions  of  the  Duchy  of  Lancaster,  and  also  the  grant  of 
the  same  date  to  the  Duke  of  Albemarle,  which  comprises 
the  Honour  of  Pontefract  itself,  in  their  enumeration  of 
the  officers  of  which  they  give  the  right  of  appointment, 
expressly  include  the  coroner.  That  is  a  contemporaneous 
exposition  of  the  previous  grant  of  Edw.  3,  operating  i^ainst 
the  Crown,  and  shewing  the  extent  of  the  privileges  and 
franchises  which  had  been  granted  away  by  the  Crown. 
The  King  thereby  admits,  that  whenever  the  Duke  of 
Hereford  should  come  in,  he  would  have  a  right  to  take 
those  lands,  and  the  privileges  belonging  to  them,  again 
from  the  Crown :  and  thus  makes  the  concession  against 
himself,  that  the  power  to  appoint  the  coroner  had  been 
included  in  the  charter  of  Edw.  3. 

Nor  has  there  been  any  usage  which  really  conflicts  with 
this  construction.  From  the  time  of  Queen  Elizabeth 
downwards,  it  appeared  that  coroners  have  regularly  been 
appointed  by  that  name,  in  the  Honour  of  Pontefract :  and 
from  a  much  earlier  period  an  officer  was  shewn  to  have 
been  appointed,  who,  under  the  name  of  feodary,  was  com- 
petent to  discharge  and  did  discharge  the  duties  of  the 
coroner.  But  the  only  question  now  being,  whether  the 
charter  is  capable  of  receiving  the  construction  contended 
for  on  behalf  of  the  Crown,  the  evidence  of  acts  done 
under  it  need  not  be  entered  into,  after  the  finding  of  the 
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jury,  which  the  Court  has  intimated  its  intention  not  to  ^^^  ^  ^^*^t 
disturb^  in  case  the  grant  itself  be  capable  of  such  an  inter- 
pretation (a).  \Wortley  here  intimated  that  he  intended 
also  to  dispute  the  verdict  on  the  ground  that^  even  sup- 
posing the  words  of  the  charter  to  be  susceptible  of  the 
construction  that  it  gave  the  right  of  appointing  a  coro- 
ner, yet  the  grant  was  invalid,  for  that  the  Crown  could  not 
confer  such  power  by  the  ambiguous  and  general  words 
used  therein,  but  only  by  express  words.  The  plaintiff's 
counsel  objected  that  the  rule  had  not  been  granted  on 
this  point ;  but  the  Court  thought  that  it  would  be  con- 
venient to  have  it  finally  settled.  fVortley  then  referred  to 
1  Roll.  Abr.  491  as  an  authority  shewing  that  a  grant  by 
the  Crown  to  hold  cognizance  of  pleas  does  not  give  the 
grantee  power  to  appoint  a  judge.]  Because,  if  the  grant 
is  for  such  a  purpose,  he  must  himself  be  the  grantee  of 
the  judicial  office,  and  cannot  delegate  the  appointment  to 
another.  But  if,  as  is  conceded,  the  Crown  has  power 
to  grant  by  express  words  the  power  to  appoint  a  coroner, 
why  not  also  by  implication?  The  only  argument  that 
can  be  advanced  against  a  grant  in  general  terms  is,  that 
the  Crown  may  have  been  deceived,  and  may  not  have 
known  what  it  was  granting;  but  that  brings  back  the 
question  to  what  is  the  reasonable  construction  of  this 
grant,  as  explained  by  the  contemporary  documents,  and 
whether  the  exercise  of  the  functions  of  coroner  was  not 
plainly  within  its  contemplation.  If  it  be,  it  is  as  good  to 
bind  the  Crown  as  if  express  words  had  been  introduced. 
And  how  can  this  defendant,  representing,  not  the  Crown, 


(a)  At  the  conclusion  of  Cress- 
weWs  argument,  the  other  counsel 
for  the  plaintiff  were  relieved  from 
arguing  the  point  as  to  the  effect 
of  the  word  "  ballivus,"  and  of 
the  words  '*ad  attachiamenta  de 
placitis  coronse  faciendum."     See 


further,  as  to  the  former,  Fleta, 
pp.  20,  22,  and  the  Stat,  of  Exeter, 
14  Edw.  1 ;  and  as  to  the  latter, 
Bracton,  121,  b;  Fleta,  lib.  i.  cc« 
18,  25,  (p.  20) ;  22  Assis.  pi.  94, 
(22  Edw.  3);  and  the  Placita  de 
Quo  Warranto,  p.  333,  (post,  556). 
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Exeh,  of  PUoi,  but  the  freeholders  of  Yorkshire,  use  against  the  Crown  a 

1842.  .     .  . 

principle  of  law  established  for  the  protection  of  the  Crown? 

It  was  expressly  decided  in  the  Case  of  the  Duchy  of  Lan^ 
caster  (a),  that  all  the  rights  which  belonged  to  the  Duchy 
of  Lancaster  are,  since  its  annexation  to  the  Crown^  to  be 
exercised  with  all  the  privileges  and  prerogatives  belonging 
to  the  Crown.  Suppose  the  charter,  instead  of  being  in 
these  words,  had  run  thus — that  the  grantee  should  have 
the  privilege  of  discharging,  by  himself  and  his  officers, 
the  duties,  amongst  others,  of  coroner,  though  without 
giving  expressly  the  power  to  appoint  the  coroner;  can  it 
be  doubted  that  that  would  have  been  sufficient?  Or 
suppose  it  had  been  that  the  grantee  should  have  the 
power  of  executing  and  returning  writs,  of  holding  in- 
quests, making  deodands,  attaching  pleas  of  the  Crown, 
and  so  forth,  and  that  he  should  appoint  all  the  necessaiy 
officers  for  those  purposes ;  would  not  that  give  the  power 
to  appoint  a  coroner?  And  the  terms  actually  used  are 
fully  equivalent  to  this,  inasmuch  as  the  grantee  is  to 
exercise  such  functions,  and  no  sheriff  or  other  minister  oi 
the  Crown  is  to  interfere  unless  in  default  of  the  grantee 
and  his  bailiffs  and  ministers.  The  implication  is  a  neces- 
sary one,  that  the  grantee  is  to  have  the  power  of  appoint- 
ing that  officer  who  alone  could  discharge  the  duties  and 
enjoy  the  privileges  thus  vested  in  the  office.  The  charter 
of  1  Hen.  4  being  a  statutory  charter,  and  confirmed  by 
the  parliamentary  charters  of  1  Edw.  4  and  1  Hen.  7,  the 
only  question  which  can  properly  arise  is  as  to  the  effect  of 
the  grant,  and  none  can  be  raised  as  to  the  power  of  the 
Crown  to  make  it.  If  however  that  shall  be  insisted  upon, 
there  is  the  clearest  authority  on  that  point.  The  saving 
clause  of  the  stat.  28  Edw.  3,  which  expressly  reserves  the 
right  of  all  lords  of  franchises,  coupled  with  the  admitted 
doctrine  that  no  right  could  be  claimed  but  by  charter  finom 

(a)  Plowd.212,b. 
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the  Crown,  of  itself  shews  that  the  Crown  could  grant  the  Bxeh.  ©/  P&ot, 

.  1842. 

right  to  appoint  a  coroner.     In  Coke's  Entries,  p.  544, 

there  is  an  information  against  Lord  Paget,  for  claiming 
"  habere  ballivum  suum  dictae  villse  de  Burton  fore  coro- 
natorem  domini  regis  infra  manerium  et  hamlet  pnedictum, 
ct  quod  nullus  alius  coronator  dicti  domini  regis  vel  hsere- 
dum  suorum  comitatuum  Stafford  vel  Derby  se  intromittat/' 
Lord  Paget  in  that  case  sets  out  the  grant  by  which  he 
claims  the  right  of  appointing  a  coroner,  and  the  Attorney- 
General  confesses  the  plea,  and  judgment  is  given  allowing 
the  liberties  claimed.  This  point,  therefore,  being  beyond 
doubt,  it  must  be  contended  that  it  is  necessary  to  name 
the  officer  in  the  charter,  in  order  to  pass  the  right  of 
appointment.  In  the  book  already  cited,  the  Placita  de 
Quo  Warranto,  there  are  some  entries  strongly  applicable 
to  this  part  of  the  case.  In  p.  333,  is  an  entry  of  an  in- 
formation in  quo  warranto  against  the  Abbot  of  Battle, 
wherein  he  is  summoned  to  answer  (inter  alia)  why  he 
claims  ^^  habere  infangenthef  et  utfangenthef  et  habere 
coronatorem  propriam  in  hundredo  suo  de  Wy.'*  The 
Abbot  asserts  his  claim  to  these  franchises  by  his  plea  as 
follows : — ^As  to  infangenthef  and  utfangenthef,  he  says  that 
William  the  Conqueror  "  concessit  ipsi  ecclesise  manerium 
quod  dictum  Wy,  cum  membris  suis,  et  saka  et  soka,  tol  et 
them,  et  infangenthef  et  utfangenthef,  et  e&  ratione  clamat 
habere  furcas,''  &c.  Then  he  sets  up  another  charter  of 
Henry  3,  granting  treasure  trove,  "  et  quod  nee  abbas  nee 
monachi  ad  quoslibet  comitatus  vel  shires  vel  hundreda 
venire  cogantur,  sed  habeant  per  omnia  maneria  sua  curiam, 
cum  regi&  libertate  et  consuetudine.^'  Then  he  goes  on  to 
claim  the  office  of  coroner,  on  the  ground  that  his  prede- 
cessors "  virtute  cartse  prsedictse  regis  Conquestoris,  et  con- 
cessionum  et  confirmationum  aliorum  regum  super  dicto- 
rum,  habuerunt  coronatorem  suum  proprium  usque  jam 
triginta  annis  elapsis,  tempore  domini  regis  Edwardi, 
patris  domini  regis :" — that  by  the  negligence  of  one  of 
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Exch,  of  Pleat,  his  predecessors  the  county  coroners  had  intromitted  into 

the  office,  bat  that  he  had  obtained  the  charter  of  the 
Crown,  and  notwithstanding  such  non-user,  he  was  en- 
titled to  exercise  the  right,  and  had  accordingly  appointed 
his  own  coroner,  as  his  predecessors  had  been  used  to  do. 
Then  follows  a  writ  to  the  justices  in  eyre,  commanding 
them,  that  if  on  inspection  of  the  rolls  of  pleas  of  the 
Crown,  or  otherwise,  it  should  appear  to  them  that  any  of 
the  Abbot's  predecessors  had  appointed  his  own  coroner  by 
yirtue  of  the  said  charters,  they  should  permit  him  to  have 
his  coroner  within  his  liberty  without  impediment:  and 
the  record  goes  on  to  state,  that  on  inspection  of  the  rolls 
an  entry  was  found  of  the  appointment  of  a  coroner  of  the 
liberty.  It  appears,  therefore,  that  in  this  instance  the 
right  to  appoint  a  coroner  was  claimed  under  charters  con- 
taining no  special  words  whatever  referring  to  the  office, 
and  that  the  claim,  being  referred  to  the  proper  authorities, 
was  allowed,  notwithstanding  a  period  of  thirty  years'  non- 
user.  It  further  appears  in  the  same  case,  that  thereupon 
the  Archbishop  of  Canterbury  came  in  and  alleged  that  he 
was  prejudiced  thereby,  for  that  if  the  Abbot  had  the  right 
of  appointing  a  coroner  within  the  hundred,  it  interfered 
with  his,  the  Archbishop's,  right  of  having  the  return  of 
writs,  and  attachments,  &c.  within  his  manor  of  Broke,  in 
the  same  hundred.  This  record,  therefore,  throws  light 
also  on  the  interpretation  of  the  word  '^  attacliiamenta ;" 
for  in  the  grant  to  the  Abbot  there  is  no  mention  whatever 
of  attachments  by  name.  In  the  same  book,  (p.  305), 
there  is  another  case,  in  which  the  Abbot  of  Ramsey  is 
summoned  to  answer  ^^  quo  warranto  clamat  habere  coro- 
natores  proprios,  et  amerciamenta  quorumcumque  tenen- 
tium,  et  catalla  felonum  et  fugitivorum,''  within  his  liberty 
of  Ramsey :  and  he  pleads,  that  Henry  2  granted  to  the 
Abbey  of  Ramsey  ^^sokam,  sak,  tol  et  theam,  infangen- 
thef,  forstall,  et  blodewite,  et  murdrum,  et  inventionem 
thesauri,  et  omnes  alias  libertates  coronse  suae  pertinen- 
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tea  in  terr&  swk,  &c.^  et  omnia  alia  placita  coronse  r^is  Bxeh.  of  PUat, 
pertinentia^  sicnt  ipse  melius  et  plenius  habnit  in  regno 
Buo,  &c. ;  et  inde  dicit,  quod  per  prsedictam  cartam  clamat 
habere  thesaurum  inventum,  etretornumbrevium.etreci- 
pere  brevia  originalia^  et  ea  placitare  per  justiciarios  suos 
proprios,  et  habere  proprios  coronatores,  et  placita  coron» 
infira  libertatem  placitare  f'  &c.  The  Attorney-General, 
in  answer  to  the  plea,  objects  that  the  charters  ought  to 
be  judged  of  and  interpreted  by  the  king  and  his  council, 
to  what  liberties  they  ought  to  be  extended,  inasmuch  as 
in  them  are  contained  general  and  obscure  words;  and  he 
demands  that  the  Abbot  be  put  to  his  election,  whether  he 
claims  them  by  prescription  or  grant,  ''  cum  non  sit  juri 
consonum,  quod  quis  possit  se  per  duos  baculos  defendere/' 
This  case  also  shews  that  it  was  usual  to  claim  the  grant 
of  the  office  under  words  not  expressly  referring  to  it.  In 
the  2  Inst.,  496,  Lord  Coke,  commenting  on  these  words 
of  the  Statute  of  Quo  Warranto — ^'Et  illi  qui  habent 
chartas  regales,  secundum  chartas  illas  et  earundem  pleni- 
tudinem  judicentur,'' — says,  "  Here  is  an  excellent  rule 
for  construction  of  the  king's  letters  patent,  not  only  of 
liberties  but  of  lands,  tenements,  and  other  things  which 
he  may  lawfully  grant ;  that  they  have  no  strict  or  narrow 
interpretation,  for  the  overthrowing  of  them,  sed  secun- 
dum earundem  plenitudinem  judicentur ;  that  is,  to  have 
a  liberal  and  favourable  construction,  for  the  making 
of  them  available  in  law  usque  ad  plenitudinem,  for  the 
honour  of  the  king.'*  The  first  case  in  which  the  expres- 
sion "  general  words "  occurs  with  relation  to  grants  by 
the  crown,  is  in  17  Vin.  Abr.  130  (Prerogative  (C.  c.)  ), 
where  it  is  said,  (citing  from  the  Year  Book,  8  H.  4,  f.  2), 
"  the  right  of  the  king  shall  not  pass  by  general  words/' 
But,  on  looking  at  the  case  in  the  Year  Book,  it  appears 
that  the  question  was,  whether  the  goods  of  a  prisoner, 
who,  standing  mute,  suflFered  the  peine  forte  et  dure,  and 
died  under  it,  were  felon's  goods  within  the  meaning  of  a 
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Exeh,  of  PUas,  grant  from  the  CrowD^  and  not  whether  all  felons'  goods 

did  not  pass  under  such  words.  In  the  note  in  the  same 
page  of  Vin.  Abr.  it  is  said,  "  what  he  can  grant  only  by 
his  prerogative  can  never  pass  by  general  words,  and  there- 
fore choses  in  action  will  not  pass  without  special  words :'' 
but  the  reason  of  that,  as  appears  by  the  case  to  which  re- 
ference is  made,  in  12  Rep.  2,  is,  not  that  what  he  pos- 
sesses because  he  happens  to  be  king  shall  not  pass  by 
general  words,  but  that  that  which  in  the  mouth  of  a  sub- 
ject would  have  passed  shall  be  considered  to  pass,  but  it 
shall  not  comprehend  anything  else :  that  is,  the  words 
shall  not  be  strained  beyond  their  ordinary  meaning.  So, 
where  it  is  said  that  the  grant  of  cognizance  of  pleas  does 
not  give  the  right  to  hold  an  assize,  the  explanation  of 
that  is  also  to  be  found  in  the  Year  Book,  9  H.  6,  27  b ; 
not  that  it  is  too  general,  and  therefore  the  assize,  being 
one  species  of  plea,  shall  not  pass ;  but  that  it  is  no  plea 
at  all — "  assize  non  est  placitum,  sed  querela/'  In  Evans  v. 
Ascouffh  (a)  there  is  this  dictum  of  Jones,  J. — "  If  the  king 
grant  an  ecclesiam,  the  advowson  passes ;  for  the  intent, 
and  not  the  precise  words,  are  to  be  observed  in  the  grants 
of  the  Crown"  (A).  An  authority  may  be  referred  to  on  the 
other  side  in  17  Vin.  Abr.  142,  where  it  is  said,  "Kthe 
king  grants  to  another  to  hold  pleas  before  his  bailiffs, 
stewards,  or  justices,  if  he  had  no  such  officers  before  the 
grant,  he  cannot  make  them  by  it.''  That  also  is  an  ex- 
tract from  the  Year  Book,  7  H.  4,  f.  5  b :  and  it  is  re- 
markable that  Brooke,  in  his  Abridgment,  (Patents,  pi.  9), 
puts  precisely  the  opposite  interpretation  on  the  same 
passage :  but  assuming  the  construction  in  Yin.  Abr.  to 
be  the  right  one,  the  meaning  is,  that  if  the  grantee  has 
no  such  officers,  it  is  a  grant  de  non  existentibus,  and 
therefore  void ;  and  he  cannot  claim  by  implication  the 

(a)  Latch,  248.  the  advowson  of  a  manor  passed 

(6)  See  also  fVhistler's  case,  10      by  general  words. 
Rep.  G6y   where  it  was  held  that 
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right  of  making  such  offices.     [Lord  Abinger^  C.  B. —  Exch.  of  PUat, 

There  is  another  principle  applicable  to  that  case;  that 

the  grant  to  a  well-known  existing  officer  of  a  judicial 

power  is  good ;  but  the  Crown  cannot  grant  the  power  of 

delegating  it  to  a  third  person.]  Accordingly^  in  the  same 

note,  citing  firom  the  2  Hen.  7,  fol.  13,  it  is  laid  down — ^^  If 

the  king  grants  conusance  of  pleas  to  one  N.,  and  does 

not  say  before  whom  it  shall  be  held,  the  grant  is  void; 

for  the   grantee    cannot  make  a  judge;    but  if  he  had 

court  before,  then  the  grant  is  good.''   This  passage  occurs 

in  the  Year  Book  only  incidentally,  in  illustration  of  the 

question,  whether  the  king  could  by  implication  grant  the 

power  to  make  a  corporation,  by  granting  that  which  could 

be  done  only  by  a  corporation.    However,  in  the  Lib.  Ass., 

37  Edw.  3,  fol.  217,  there  is  a  case  where  the  bailiff  of  the 

town  of  Beverley  claimed  to  have  cognizance  of  all  manner 

of  pleas,  under  a  charter  whereby  the  king  granted  to  the 

provost  of  the  town  "  curiam  suam,''  and  the  franchise 

was  allowed ;  and  it  was  held  that  the  court  might  be  held 

by  the  provost's  steward  or  bailiffs.    Again,  in  17  Vin. 

Abr.  89,  is  this  passage : — "  The  king  cannot  dispose  of 

his  crown  by  testament,  though  it  be  under  the  great  seal ; 

nor  of  the  ports  of  the  kingdom,  nor  of  the  jewels  of  the 

crown,  nor  of  power  to  pardon  treason  or  felony  within 

this  kingdom,  nor  of  power  to  make  judges,  justices  of  the 

peace,  or  sheriffs,  nor  of  such  which  concern  government  in 

a  high  degree  :  of  these  the  king  can  neither  make  a  grant 

nor  a  testament.    He  may  grant  the  lands  which  he  has  in 

jure  coronse  by  his  letters  patent,  or  by  his  will  under  the 

great  seal."     To  which  there  is  a  note,  which  is  cited  from 

the  Y.  B.  1  Hen.  7,  fol.  16 : — "  The  king  cannot  grant  a 

power  to  any  to  make  justices  of  oyer  and  terminer,  but  he 

ought  to  constitute  such  justices  himself;  for  it  is  a  high 

prerogative."     But  the  case  itself  does  not  go  so  far;  it  is 

as  follows  : — "  Grant  of  the  king  made  to  the  abbot  of  St. 

Albans  to  make  justices  is  not  good,  for  it  is  a  thing  an- 
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Exek.  of  Ptetu,  nexed  to  the  crown^  and  cannot  be  severed^  as  grant  to 
1842.  make  denizen  or  to  pardon  felons  is  not  good ;  contrary  of 
steward  in  leet,  or  justice  where  conusance  of  plea  is^  for 
those  are  the  stewards  or  justices  of  the  king;  but  the  grant 
above  to  the  abbot  to  make  justiciarios  suos  is  not  good^  and 
such  cannot  allow  clergy  to  a  felon/'  &c.  It  would  seem, 
therefore^  that  the  difficulty  rather  was  on  the  language  of 
the  charter^  in  giving  the  grantee  power  to  make  his  own 
justices,  and  not  the  Hng'a.  But  none  of  these  authorities 
are  applicable  to  the  quasi  judicial  office  of  a  coroner,  but 
only  to  judges  in  the  higher  and  proper  sense  of  the  word. 
In  Com.  Dig.,  Courts,  (P.  2),  it  is  said — ''  So  the  king  may 
grant  conusance  of  pleas,  by  which  the  grantee  shall  have 
conusance  of  all  pleas  commenced  in  other  courts  out  €l 
such  precinct,^'  &c. :  then  follows  an  extract  from  1  Roll. 
491  : — ^^  So  an  ancient  grant  de  curi&  regali,  or  onmi 
regi&  potestate,  is  sufficient,  if  conusance  upon  it  has  been 
allowed.''  '^  So  such  ancient  grant  is  sufficient,  though 
no  judge  be  named,  where  the  bailiff  of  the  grantee  has 
always  used  conusance."  In  Com.  Dig.,  Franchises,  (A.  1), 
the  author  adopts  the  rule  laid  down  by  Lord  Coke  in 
the  2  Inst.  282  (a),  as  a  true  rule  for  the  construction  of 
franchises.  And  again,  in  Com.  Dig.,  Grant](G.),  where  the 
whole  law  on  the  subject  of  the  construction  of  grants  by 
the  crown  is  collected,  under  the  article  (G.  5) — ("  Grant 
by  the  Crown  in  respect  of  certainty,")  the  rule  laid 
down,  taken  from  the  9  Rep.  47  a,  is — "  So  a  grant  of  the 
king,  which  has  sufficient  certainty  for  shewing  fully  that 
the  king  was  not  deceived,  will  be  good."  And  every  in- 
stance there  given,  of  uncertainty  sufficient  to  avoid  such 
a  grant,  has  reference  to  matters  which  belong  to  the 
king  by  right  of  his  prerogative,  which  cannot  pass  by 
mere  general  words;  as  for  instance,  by  the  grant  of  a 
manor,  which  has  come  by  forfeiture  or  otherwise  into  the 

(a)  Cited  ante,  p.  557. 
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hands  of  the  crown,  with  all  liberties,  privileges,  &c.  there-  ^**j  "/  ^'«>«» 

with  formerly  held,  felons'  goods  would  not  pass,  although 

they  had  formerly  been  granted  and  held  with  the  manor. 

Now  the  right  of  appointing  a  coroner  is  not  a  matter  which 

the  crown  has  in  right  of  its  prerogative ;  in  the  absence 

of  any  grant  from  the  crown,  it  would  have  remained  in 

the  freeholders  of  the  county,  according  to  the  stat.  of  3 

Edw.  1.    By  the  grant  of  a  manor,  with  general  words,  an 

advowson  has  been  held  to  pass :  Whistler^ 8  case  {a).     So, 

by  the  grant  of  a  hundred.  Lord  Hale  says  {b)  that  there 

passed  "  not  only  a  liberty  which  had  a  court,  and  also 

commonly  a  leet,  which  is  called  the  leet  of  the  hundred, 

but  there  was  also  an  implied  power  of  making  a  bailiff/' 

So,  by  the  grant  of  a  forest,  cum  omnibus  incidentibus, 

appendiciis,  et  pertinentiis,  it  was  held  that  the  grantee 

should  have  courts  of  attachment  and  swanimote,  though 

not  a  justice-seat;  '^  because  that  was  necessary  to  give  any 

validity  to  the  forest  as  a  forest:''   Manwood's  Forest 

Laws,  36.     So  also  here,  if  the  coroner  be  the  proper 

officer  to  make  attachments  of  pleas  of  the  crown,  the 

right  of  appointing  that  officer  as  clearly  passed. 

[They  argued  also,  that  the  words  "  ex  speciali  gratift," 
in  the  grant,  indicated  the  liberality  with  which  the  king 
intended  to  grant,  and  so  favoured  a  liberality  of  construc- 
tion;  and  cited  as  to  this  point  Jenkins's  Century,  p.  255, 
pi.  45,  and  p.  209,  pi.  47 ;  Harris  v.  Winff  (c),  and  The  Case 
of  Mines  {d),"] 

Wortlet/y  W.  H,  Watson,  and  Hardy,  in  support  of  the 
rule  (Jan.  27  and  28). — The  question  in  this  case  is, 
not  whether  this  grant  gave  the  Duke  of  Lancaster  the 
power  to  appoint  an  officer  to  attach  pleas  of  the  Crown, 
but  whether  the  terms  of  it,  by  a  necessary  implica- 
tion, gave   him  the  power  to  appoint  a  coroner,  for  all 

(a)  10  Rep.  65.  (c)  3  Leon.  249. 

lb)  1  Ventr.  403.  (d)  Plowd.  330,  b. 
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Egeh.  of  PUat,  the  puTDOses    incident  to   that  office,  to  the  exdnsion 
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of  the  coroners  who,  by  the  statute  of  3  Edw.  1,  were 

ordained  to  be  elected  by  the  counties:  there  being  no 
non  obstante  clause,  which,  if  the  crown  had  meant  to 
set  aside  the  operation  of  the  statute,  one  would  have  ex- 
pected to  find  in  the  charter.  If,  therefore,  this  grant  is 
to  take  effect  in  derogation  of  the  general  rights  of  the 
Crown  and  of  the  public,  it  ought  to  be  at  least  by  a  neces- 
sary and  positive  implication,  which  the  Court  cannot 
resist.  But  the  terms  of  the  charter  may  be  satisfied 
without  the  supposition  of  the  existence  of  a  coroner  at  alL 
Now  there  are  several  cases  in  which  a  grant  of  this  nature 
can  have  no  legal  effect  whatever.  If  it  professes  to  grant 
a  part  of  the  king's  prerogative,  it  is  invalid ;  so  also,  if  it 
be  uncertain,  the  grant  is  therefore  invalid ;  for  the  law 
supposes  that  the  king  did  not  know  the  extent  of  the  grant 
he  was  making,  and  it  is  said  that ''  dolus  latet  in  generali- 
bus.''  Again,  if  it  appear  to  have  been  made  under  a 
mistake  of  existing  circumstances,  or  if  it  have  a  double 
intent — ^that  is,  if  professing  to  do  one  thing  it  will  have 
the  effect  of  doing  two, — the  grant  is  void  as  against  the 
crown. 

First,  as  to  the  particular  words  used  in  this  grant. 
The  words  ''attachiamentaplacitorum"  appear  to  be  the 
larger  expression,  and  to  include  the  phrase  ^'attachia- 
menta  de  placitis ;''  but  there  is  an  observable  difference 
between  them :  nor  is  there  a  single  instance  to  be  found 
of  an  admitted  power  to  appoint  a  coroner,  given  by  words 
like  these.  The  most  obvious  meaning  is,  that  it  is  a  grant 
of  the  return  of  writs,  of  summonses,  and  of  attachments 
of  the  Crown  which  partake  of  the  nature  of  writs  and 
summonses,  namely,  attachments  on  writs  at  the  suit  of 
the  Crown.  The  words  ^'attachiamentaplacitorumcorons" 
can  only  be  construed  "  attachments  of  pleas  of  the  crown ;" 
but  the  words  "  attachiamenta  de  placitis  coronse"  (it  not 
being  said  "  de  omnibus  placitis  coronse '')  mean  rather  at* 
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tachments  of  and  concerning — arising  out  of—vleaa  of  the  Bxek.  qf  Pleats 
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Crown.  [Lord  Abinger,  C.  B. — In  these  old  charters  both 
expressions  seem  to  be  very  often  used  synonymously.] 
There  appears  to  be  no  greater  reason  for  supposing  that 
these  words  should  convey  the  right  to  make  a  coroner,  than 
that  the  words  '^retoma  brevium''  should  convey  the  right 
to  make  a  sheriff.  Then  as  to  the  non-intromittant  clause, 
that  does  not  in  terms  exclude  the  county  coroner,  and  the 
more  express  words  at  the  end  of  the  charter,  which  make 
mention  of  the  coroner  by  name,  rather  imply  that  such  is 
not  its  proper  construction.  But  this  is  in  truth  a  common 
clause,  introduced  into  all  such  ancient  grants,  even  where  a 
coroner  has  existed  before ;  as  in  the  case  of  the  charter  of 
the  Cinque  Ports :  and  the  reasonable  construction  of  it  ap* 
pears  to  be,  to  exclude  any  interference  of  the  king's  sheriffs, 
bailiffs,  or  other  officers,  who  shall  pretend  to  interfere  with 
any  thing  which  by  the  effect  of  the  charter  has  been  already 
granted.  If  otherwise,  it  would  go  to  exclude  coroners  of 
all  sorts — even  the  Lord  Chief  Justice  of  the  Queen's 
Bench,  and  the  other  judges  of  that  Court.  The  coroner 
was  at  that  period  an  officer  of  much  greater  rank  and  con- 
sequence than  at  present;  and  it  appears  to  have  been  his 
principal  duty  to  accompany  the  sheriff,  and  to  record  the 
pleas  of  the  Crown.  In  Staunford's  Pleas  of  the  Crown, 
48,  it  is  said — "  Coroner  est  un  ancient  officer  deins  cest 
reahn,  ordains  d'cstre  un  principal  conservator  ou  gar- 
dein  de  la  peas,  a  porter  record  des  pleas  del  corona, 
et  de  son  view,  et  de  abjuratione,  et  de  utlagariis,  &c. ; 
sel  definition  est  done  per  Britton.^'  Fitzherbert  gives 
a  definition  to  the  same  effect  (a) ;  and,  in  the  2nd 
Inst.,  31,  Lord  Coke  gives  also  another  from  the  Mir- 
ror : — ''  His  name  is  derived  a  coron&,  so  called  because 
he  is  an  officer  of  the  Crown,  and  hath  conusance  of 
some  pleas  which  are  called   *  placita  coronae.'     For  his 

(a)  Fitz.  N.  B.  163. 
VOL.  IX.  Q  Q  M.  W. 
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Eteh.  9f  Phot,  antiquity  see  the  Mirror,  who  (treating  of  artides  esta- 
^^*  .  blished  by  the  ancient  kings,  Alfred,  &c.)  saith,  '  Amd 
ordains  fuer  corononrs  in  chescun  county,  et  yiscoimtB,  a 
garder  le  peace  quant  les  countis  soy  demisterent  del 
gard,  et  bayliffes  in  lieu  de  centeners :'  that  is,  coroners 
in  eyery  county,  and  sheriffs,  were  ordained  to  keep  the 
peace  when  the  earls  dismissed  themselves  of  the  custody 
of  the  counties,  and  bailiffs  in  place  of  hundredors.  For 
his  dignity  and  authority,  Britton  saith,  in  the  person  of 
the  king,  'Pur  ceo  que  nous  volons  que  coroners  sont  in  ches- 
cun countyprincipals  gardeins  de  nostre  peas,aporter  record 
de  pleas  de  nostre  corone,  et  de  lour  views  et  abjurations,  et 
de  utlagariis,  volons  que  ily  sont  eslieus  solonque  ceo  que 
est  contein  in  nous  statutes  de  lour  election/ ''  It  appears, 
therefore,  that  from  time  immemorial  they  were  high  and 
important  elective  officers,  even  before  the  passing  of  the 
statute  which  ordained  the  mode  of  their  election :  and 
charters  such  as  this  cannot  properly  be  construed  with- 
out reference  to  the  character  and  dignity  of  the  office  at 
the  time  when  they  were  made. 

With  reference  to  this  part  of  the  case,  it  is  important 
to  consider  the  effect  of  the  statute  of  3  Edw.  1,  c.  10; 
because  the  Crown  could  have  no  power  to  create  an  office 
of  this  kind  in  contravention  of  an  act  of  Parliament.  For 
instance,  the  stat.  of  18  Edw.  1,  having  provided  that 
fines  should  be  levied  before  the  justices  of  the  common 
bench,  and  not  elsewhere,  it  was  held  that  the  king  could 
not,  in  the  face  of  those  negative  words,  erect  a  court  for 
the  purpose  of  levying  fines.  Com.  Dig.,  Fine,  (D).  It  is 
true  that  the  words  of  the  3  Edw.  1,  c.  10,  are  not  nega- 
tive, but  their  effect  is  the  same ;  because  it  is  said  that 
the  coroner  shall  in  all  counties  be  elected  in  the  manner 
therein  mentioned;  whereas  this  charter  is  to  be  construed 
as  saying  that  no  coroner  shall  act  within  the  Honour  of 
Pontefract,  comprehending  a  large  portion  of  the  county 
of  York,  who  is  so  elected.     [Lord  Abinger,  C.  B. — ^The 
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statute  also  says  that  it  is  not  to  affect  local  franchises.]  £mA.  rf  PUat, 

.  .  1842 

But  the  question  is^  whether  this  franchise  was  created  by 

the  subsequent  grant.  In  most  of  the  grants  which 
avowedly  convey  the  right  to  appoint  a  coroner  {e.  g.  in 
that  abready  referred  to^  to  the  abbot  of  St.  Albans  (a) ) ^ 
the  power  is  granted  by  express  words,  "  eligere  et  facere 
coronatorem/'  which  might  not  be  in  contravention  of  the 
statute,  inasmuch  as  the  only  effect  of  such  words  would 
appear  to  be,  to  give  to  the  grantee  of  the  franchise  power 
to  issue  his  writ  to  the  sheriff,  or  other  proper  ofScer,  for 
the  election  of  a  coroner,  therefore  by  no  means  divesting 
the  commonalty  of  the  ancient  right  which  they  had  at 
common  law,  and  under  the  statute,  to  elect  their  own 
coroners.  [Lord  AbtngeVy  C.  B. — Can  it  be  supposed 
that  the  abbot  of  St.  Albans  was  to  issue  a  writ  for  that 
purpose  to  the  sheriff?  Parke,  B. — ^There  may  be  an 
election  by  one,  as  well  as  by  many.]  The  words  are  cer- 
tainly capable  of  that  construction.  But  the  argument 
remains,  that  the  grant  of  the  power  to  appoint  a  coro- 
ner, to  the  exclusion  of  the  county  coroner,  is  contrary 
to  the  statute,  and,  at  all  events,  ought  not  to  have 
such  an  effect  in  the  absence  of  a  non  obstante  clause : 
and  no  instance  has  been  adduced,  with  the  exception 
of  that  cited  from  the  Flacita  de  Quo  Warranto,  p.  833, 
of  such  a  grant  made  by  words  of  like  generality  with 
these.  But  in  that  case  there  occur  the  words  '^regise 
libertates  -"  and  it  may  be  that  the  Abbey  of  Battle  had 
rights  in  the  nature  of  jura  regalia  by  prescription  before 
the  Conquest,  which  would  entitle  them,  without  charter, 
to  exercise  the  right  of  appointing  a  coroner,  as  in  the  case 
of  a  county  palatine.  The  extraordinary  extent  of  the  pri- 
vileges granted  to  that  abbey  by  William  the  Conqueror 
appears  from  Camden's  Britannia,  Vol.  I.  p.  209. 

It  appears  to  be  clear,  on  all  the  old  authorities,  that 

(a)  Ante,  559. 

qq2 
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Exeh.  of  PUat,  the  coroner  was  not  the  only  officer  who  made  attachments 
^^^-  of  what  are  termed  ''  pleas  of  the  Crown/'  The  Statute  rf 
Westminster,  3  Edw.  1,  c.  9,  says,  "  For  as  much  as  the 
peace  of  this  realm  hath  been  evil  observed  heretofore,  for 
lack  of  quick  and  fresh  sidt  making  after  felons  in  due 
manner,  and  mainly  because  of  franchises  where  felons 
are  received,  it  is  provided  that  all  generally  be  ready 
and  apparelled  at  the  commandment  and  summons  of 
sheriffs,  and  at  the  cry  of  the  county,  to  sue  and  ar- 
rest felons,  when  any  need  is :  And  if  the  sheriffs,  coro* 
nerSf  or  other  baUiffSy  within  franchise  or  without,  for  re- 
ward or  for  prayer,  or  for  fear,  or  for  any  manner  of  af- 
finity, conceal,  consent  or  procure  to  conceal,  the  felonies 
done  in  their  bailiwicks,  or  otherwise  will  not  attach  nor 
arrest  such  felons  there  as  they  may,  or  otherwise  neglect 
to  do  their  office  in  any  manner  in  favour  of  such  mis- 
doers,  and  be  attainted  thereof,  they  shall  have  one  year's 
imprisonment,^'  &c.  &c.  Then,  when  c.  10  of  the  same 
statute,  speaking  of  the  duties  of  the  office  of  coroner, 
refers  to  appeals,  inquests,  attachments,  and  presentments, 
it  would  seem  that  the  word  "  attachment''  there  means 
no  more  than  an  arrest  in  pursuance  of  the  before-men- 
tioned proceedings.  That  construction  is  confirmed  by  the 
provisions  of  the  same  Statute  of  Westminster  1,  c  15. 
The  words  of  this  charter  would  therefore  be  fully  satisfied 
by  holding  that  the  "  attachiamenta"  therein  mentioned 
mean  criminal  arrests,  founded  on  previous  proceedings 
taken  before  the  sheriff  or  other  similar  officer.  That  the 
sheriff  had  the  power  of  taking  inquisitions,  and  of  arrest- 
ing and  imprisoning  persons  found  culpable  thereon,  clearly 
appears  also  from  the  Statute  of  Westminster  2, 13  Edw.  1, 
c.  13.  So  also,  from  the  stats.  1  Edw.  3,  c.  1 7,  and  25  Edw.  3, 
c.  14,  it  is  plain  that  attachments  were  made,  and  what 
are  technically  termed  pleas  of  the  Crown  were  held,  by 
the  one  as  well  as  by  the  other  officer.  And  the  saving 
clause  of  the  stat.  28  Edw.  3,  c.  6,  which  reserves  '^  to  the 


■\ 
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king  and  other  lords  which  ought  to  make  such  coroners,  Exeh.  of  Piew, 
their  seigniories  and  franchises/'  may  receive  full  effect  by 
applying  it  to  immemorial  franchises  of  that  nature;  and 
so^  accordingly^  it  was  claimed  in  the  case  of  the  Lord 
Paget^  already  cited  from  Coke's  Entries,  p.  544  (a),  the 
party  not  being  satisfied  to  rely  only  on  the  grant  from  the 
Crown  which  he  pleaded,  which,  however,  it  may  be 
observed,  gave  in  express  words  the  right  to  appoint  a 
coroner.  In  the  same  collection,  p.  530.  b,  there  is  the 
case  of  a  quo  warranto  for  exercising  various  franchises, 
not  affecting  the  exercise  of  the  office  of  coroner :  and  the 
plea  claims  under  a  grant  by  the  Crown  to  Queen  Cathe- 
rine of  Arragon,  the  wife  of  Henry  the  Eighth,  to  have  for 
her  life  "  the  return  of  all  writs,  as  well  of  assize,  of  certifi- 
cates, and  attachments^  as  of  all  other  briefs  and  precepts 
of  the  king,  his  heirs  and  successors,  and  also  summoiises, 
extracts,  and  precepts  of  the  Exchequer.''  Here,  there- 
fore, a  grant  of  attachments  is  not  pretended  to  import 
the  right  to  appoint  a  coroner.  Again,  at  p.  537  is  to  be 
found  a  quo  warranto  against  the  inhabitants  of  Denbigh, 
for  having  a  court  before  their  bailiffs,  and  there  precisely 
the  same  words  occur  as  here : — ''  Nee  non  attachiamenta 
tam  de  placitis  coronse  quam  aliis  in  dict&  viU& :"  yet  na 
notion  was  entertained  of  claiming  under  these  words  the 
right  of  appointing  a  coroner.  In  truth,  the  only  pleas  of 
the  Crown  which  the  coroner  was  to  attach,  were  those 
that  appeared  before  him  iq>on  his  own  view,  either  super 
visum  corporis,  or  when,  in  old  times,  he  had  the  power  of 
taking  inquests  upon  other  felonies.  The  other  side  have 
relied  much  upon  the  authority  of  Bracton,  as  shewing 
that  the  duties  of  the  coroner  generally  terminated  in  an 
attachment  of  the  person.  But  it  is  remarkable  that 
Bracton  nowhere  says,  in  express  words,  that  the  coroner 
is  to  attach.  His  words  are  not  ''  attachiat  coronatorius," 
but  ''  attachiendus,"  "  let  him  be  attached."    Indeed,  iu 

(a)  Ante,  p.  564. 
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tithings,  it  will  be  found  that  the  decennaries  were  the 
parties  responsible  for  the  attaching  oi  persons  suspected 
of  homicide  or  other  felonies.     In  the  preface  to  Home's 
Mirror^  the  editor^  speaking  of  the  duties  of  the  decemiaxj, 
says — "  This  decennalis  fidejussio^  or  decemvirale  colle- 
gium, by  our  author  is  called  the  decennary,  who  were 
charged  to  bring  forth  the  person  of  every  offender  to 
answer  unto  the  law;  whereof  Mr.  Bracton  speaketh  in 
these  words — '  De  eo  autem  qui  fugam  fecerit  (he  speaketh 
of  one  after  a  felony  committed)  diligenter  erit  inquirendum 
si  fuerit  in  franciplegio  et  decennft,  et  time  erit  decenna 
in  misericordi&  coram  justiciariis,  quia  non  habent  ipsum 
malefactorem  ad  rectum.'     And,  according  to  that  law, 
if  a  felon,  after  his  flying  or  conyiction,  were 
of  goods,  the  town  or  decennary  was  answerable  for  th< 
same:  and  if  the  same  were  embezzled  or  holden  firoi 
them,  the  decennary  might  seize  those  goods,  in  whos^^,^ 
soever  possession  they  were  found,  as  appeareth  by 
Edw.  3,  in  Fitzherbert's  Abridgement,  title  '  Corona^ 
366.'^    The  passage  thus  cited  from  Fitzh.  Abr.  is  as  foA 
lows : — "  Nota  quod  vicecomes  et  decennarii  seisire  possuot 
catalla  fugitivorum  in  manus  domini  regis,  et  vicecomei 
catalla  ilia  liberabit  villats,  ad  respondendum  domini  regis 
in  itinere ;  et  si  vicecomes  nee  decennarii  seisierint,  villa 
respondebit  regi  itinere."     In  another  place  (p.  186),  Rti- 
herbert,  in  enumerating  the  duties  of  the  coroner,  does  not 
say  that  he  is  to  attach  pleas  of  the  Crown,  but  that  he  is 
to  keep  the  record  of  his  view,  Sec.,  (''  doit  port  son  record 
de  son  view,"  &c.)    So,  in  Home's  Mirror,  38,  the  author 
says-"  To  coroners  anciently  were  enjoyned  the  keepiy 
of  the  pleas  of  the  Crown,  which  extend  now  but  to  felonies 
and  adventures.^'    The  same  view  is  borne  out  by  a  curioos 
entry  in  the  Parliamentary  Petitions,  in  the  case  of  the 
Abbot  of  Furness,  (vol.  1,  p.  436),  from  which  it  appeals 
that  the  sheriff  was  in  the  habit  of  taking  inquisitions 
super  visum  corporis.     It  is  a  petition  from  the  Abbot  of 
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JPamess,  oomplaining  of  a  great  mortality  in  the  district,  B*ek.  of  PUat, 
id  reciting  that  divers  inquests  had  been  held  before  the 


^^eriffs  and  coroners  of  Lancashire,  {''  devaunt  visoonates 
ocxrononrs  fers  a  Lancastre/')  Again,  in  Dalton,  p.  157, 
setting  forth  the  duties  of  sheriffs,  it  is  said — ^*  Nota 
^quod  pro  transgressione  contra  coronam  regiam  qu»  tan- 
^t  Titam  et  membrum,  defendens  sen  delinquus  attacMa" 
Jma  erit  per  corpus,^'  &c.    In  Bracton,  p.  137,  there  is  a 
^writ  set  out,  directed  to  the  sheriff,  directing  him  that  in 
case  of  the  arrest  of  a  party  for  felony,  "  super  visum 
costodum  placitorum  coronse  nostrse,  et  super  visum  tuum 
et  ballivorum  tuorum  et  legalium  hominum,  apprecien* 
tor  catalla  ipsius  capti,''  &c.  &c.     And  Dalton,  in  the 
chapter  on  bailiffs  of  franchises,  (p.  463),  says — '^  If  any 
felon  or  other  offender  against  the  king^s  peace,  &c.,  shall 
be  within  any  liberty  or  franchise,  and  the  justices  of  the 
peace,  &c.,  shall  direct  their  warrant  or  process  to  the 
iheriff  for  the  apprehending  of  such  offender,  the  sheriff  is 
to  enter  such  franchise,  and  to  execute  the  process  or  war* 
THixt,  and  not  to  write  to  the  bailiff  of  the  franchise,  for  that 
here  the  king  is  a  party/'    These  authorities  appear  to 
shew,  that  the  attachment  of  pleas  of  the  Crown,  although 
principally  it  may  have  been  in  the  coroner  since  the  sta« 
tute  of  3  Edw.  1,  which  undoubtedly  makes  him  the  party 
to  attach  pleas  upon  inquests  held  before  him,  yet  at  com« 
mon  law,  and  down  to  a  later  period  than  is  now  the  sub-* 
ject  of  inquiry,  was  by  no  means  exclusively  the  duty  of 
the  coroner.    If  that  be  so,  the  grant  of  attachments  of 
pleas  of  the  Crown,  with  a  clause  excluding  sheriffs  and 
bailiffs,  may  be  fully  satisfied  by  applying  it  to  those  at*^ 
tachments  which  the  sheriffs  and  other  officers  were  au- 
thorized to  make ;  the  words  being  construed  merely  as  an 
extension  of  the  previous  words  ''  retoma  brevium,''  &c., 
and  as  giving  the  power  to  make  arrests  and  attachments 
upon  the  writs  and  summonses  before  mentioned.     And 
if  the  king's  grant  can  enure  to  two  intents,  it  shall  be 
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Etek,  ^  PUtu,  taken  to  the  intent  that  makes  most  for  the  king's  be- 
^^-        nefit:''  Com.  Dig.,  Grant,  (G.  12). 

Further,  it  is  distinctly  laid  down  that  the  king  cannot 
grant  away  that  which  is  a  part  of  his  prerogative,  and  that 
the  appointment  of  judicial  officers  is  a  part  of  his  preroga- 
tive. Now  a  coroner  is  undoubtedly,  to  this  day,  a  judicial 
officer  in  some  sense  of  the  word ;  and  he  was  anciently  a 
judge  of  very  high  degree.  In  Dalton's  Sheriff,  448,  it  is 
said — '^  The  coroners  are  judges  of  the  outlawries,  and  are  to 
sit  with  the  sheriff  at  every  county  court.  They  are  to  give 
judgments  upon  the  outlawries,  and  they  are  to  give  and 
pronounce  the  judgment,  and  to  make  a  short  memoran- 
dum thereof  in  the  book:  but  the  coroners  are  not  to  make 
return  of  the  outlawry,  for  the  custody  of  the  record  itsdf 
does  not  appertain  to  the  coroners,  but  the  sheriff.''  In 
Lord  Coke's  Commentary  on  the  Statute  of  Westminster 
the  First,  (2  Inst.  176),  he  observes  upon  the  passage,  ''Que 
les  coroners  loialment  attachent  et  representent  les  pies 
del  coron,"  &;c.  '^  By  this  it  appeareth  that  the  conmer 
in  judge  of  the  cause,  and  not  the  sheriff,  and  this  agreetk 
with  our  old  and  latter  books;  only  the  sheriffs  have 
counter-rolls  with  the  coroners  by  force  of  this  act,  and 
therefore  a  certiorari  may  be  directed  to  the  sheriff  and 
coroner,  to  remove  an  appeal  by  bill  before  the  ooioner, 
because  the  sheriff  hath  a  counter-roll :  but  if  the  cer- 
tiorari be  directed  to  the  sheriff  only,  in  case  of  ^peal  or 
indictment  of  death,  it  is  not  sufficient  to  remove  the 
record,  because  he  is  not  judge  of  the  cause,  but  hath 
only  a  oounter-roU."  The  coroner's  is  a  Court  of  Re- 
cord, and  he  may  commit  for  contempt :  dameit  ▼.  Ar- 
rand{a).  It  is  stated  to  be  so  in  the  4  Inst  271,  and 
Com*  Dig.,  Officer,  (G.  5) :  where  also  it  is  said  that  the 
coroner  has  jurisdiction  to  take  an  appeal  (tf  robberjr  or 
other  felony,  and  that  upon  such  appeal  he  alone  is  jad^iev 

(a)  6  B.  &  Cr.  611  ;  9  D.  &  EL  657. 


UILABT   TSBM^   5   VICT.  581 

though  by  the  Statute  of  Westminster  the  sheriff  has  the  ^c*-  «/  ^fc«, 
oounter-roUs  of  appeals  and  inquests  with  the  coroner. 

Even^  however^  if  the  office  of  coroner  be  not  of  a 
strictly  judicial  nature^  it  was  one  of  great  importance 
and  dignity,  and  a  grant  in  terms  so  yague  and  general 
as  this  ought  not  to  be  considered  as  conveying  it.  The 
question  ought  to  be  construed  as  if  it  had  arisen  at  the 
time  the  grant  was  made :  all  that  the  subsequent  parUa^ 
mentary  charters  purported  to  do  was^  to  confirm  what 
was  granted  by  the  original  charter  of  Edw.  8.  It  is 
therefore  to  be  construed  like  any  other  grant  to  an  ordin- 
ary subject  of  the  Crown^  and  as  if  the  Duke  of  Lancaster 
were  now  a  party  unconnected  with  the  Crown,  claiming, 
on  the  one  hand,  against  the  Crown's  prerogative,  and  on 
the  other,  against  the  general  rights  of  the  commonalty, 
as  they  originally  existed  at  common  law,  and  were  after- 
wards confirmed  by  statute.  Now  it  is  submitted,  that 
the  true  rule  for  the  construction  of  grants  by  the  Crown 
is,  that  they  are  to  be  construed  strictly,  in  reference  to 
the  question  whether  the  Crown  has  parted  with  any  por- 
tion of  its  prerogative.  When  that  is  made  clear,  then  the 
grant  is  to  be  taken  in  the  most  ample  and  abundant  sense, 
and  to  be  construed  liberally,  for  the  purpose  of  giving 
that  ascertained  intention  its  fullest  effect.  The  strongest 
words  against  the  Crown,  according  to  the  authorities, 
are,  ''  ex  certft  scientift  '/*  the  next  strong,  *'  ex  mero 
motu;"  the  third,  those  which  are  found  in  this  case, — 
**  ex  speciali  grati&/'  and  the  weakest  where  it  professes 
to  be  granted  "  ex  humili  petitione.'*  This  is  not  a  case, 
therefore,  in  which  the  charter  is  to  be  construed  strongly 
against  the  Crown,  but  one  in  which  the  intention  ought 
to  be  certain  upon  the  face  of  it. 

The  finding  of  the  jury  in  this  case  can  be  made  use  of 
only  to  this  extent : — ^the  jury  find  what  has  been  the  usage, 
and  the  Court  are  to  put  their  construction  upon  the 
charter,  assisted  by  the  finding  of  the  jury.    But  the  con- 
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Much,  of  PUoi,  straction  of  an  ancient  charter  of  this  kind  is  not  a  matter 
^°^*  ^  in  pais,  and  cannot  be  properly  left  to  the  decision  of  a 
jury.  The  law  is,  that  the  jury  are  to  find  the  usage,  and 
the  Court,  applying  that  usage  to  the  charter,  may^  if  it 
throws  light  upon  the  subject,  assist  itself  by  the  usage  in 
construing  the  terms  of  the  charter :  but  first  the  Court 
are  to  say  whether,  in  point  of  law,  those  terms  are  suffi- 
cient to  convey  anything  with  that  reasonable  degree  of 
certainty  which  the  law  requires. 

Now  it  is  laid  down  as  a  general  position  of  law,  (Yin. 
Abr.,  Prserogative,  (C),  where  the  authorities  are  collected)| 
that  general  words  will  not  take  away  the  right  of  the  4 
Crown.    The  question  is,  what  is  the  meaning  of  ''  general^ 
words  '^  with  reference  to  this  matter.     It  appears  to  b^ 
this  —  that  inasmuch  as   ''dolus  latet  in  generalibus,''^ 
under  general  words  the  Court  cannot  see  distinctly 
the  Crown  knew  what  it  was  granting.    That  principle 
the  foundation  also  of  another  rule  already  referred 
which,  in  other  terms,  means  almost  the  same  thing, 
that  if  a  charter  of  this  nature  is  capable  of  two  interpi;^ 
tations,  each  of  which  is  equally  favourable  or  unfavourabj^ 
to  the  Crown,  it  is  uncertain  and  void.   Thus,  a  grant  of  '^afl 
mines,  amerciaments,  and  escheats,''  wiU  not  pass  mioes 
royal  or  escheat  royal:  17  Yin.  Abr.  133.   So,  by  a  grant  of 
''  retoma  omnium  brevium,*'  the  grantee  shall  not  have  re- 
turn of  Exchequer  summons:  Bro.  Abr.,  Patents,  pL32; 
17  Yin.  Abr.  132.     In  Parmeter  v.  Attomey-General  (a),  it 
was  held,  that  where  a  part  of  the  sea  coast,  being  the 
property  of  the  Crown,  was  alleged  to  have  been  granted 
to  a  subject,  he  must  shew  a  specific  description  of  the 
particular  place  so  meant  to  be  conveyed,  for  he  could  not 
avail  himself  of  general  words.     In  that  case  occurs  the 
following  observation,  attributed  to  Lord  Eldon : — "  The 
Lord  Chancellor  inquired  what  part  of  the  letters  patent 

(a)  10  Price,  378,  412 ;  1  Dow,  P.  C.  316,  323. 
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liad  described  the  appellant's  land;  because  the  first  diffi*  Bxek^of  pimm, 

cmlty  is,  said  his  Lordship,  whether  it  be  possible,  in  point 

^>f  law,  that  a  grant  of  the  Crown  in  these  general  terms 

^aui  be  good/'    Now  the  terms  of  the  grant  in  that  case 

^irere, — ^'  All  and  singular  other  his  said  Majesty's  lands 

^x>iiunonly  called  the  wastes  of  the  sea,  vazes  and  yazey  lands, 

Jtc.  fee.,  lying,  being,  and  abutting  in  or  near  Bewley 

Haven,  Porchester  Haven,  the  haven  of  the  town  of 

Lymington,  Hurst  Castle,  the  town  of  Yarmouth,  Thorley, 

and  Althans,  in  the  Isle  of  Wight,  Yarmouth  Haven, 

Freshwater,  and  Newtonhook  Point/'    The  same  doctrine 

was  recognised  in  Akock  v.  Cooke  (a),  which  was  a  question 

whether  wreck  passed  by  a  grant  from  the  Crown.    It  is 

said,  indeed,  that  these  are  not  general  words  in  this  sense, 

but  that  this  is  a  specific  form  of  words,  to  which,  by  a 

necessary  implication,  is  attached  a  certain  effect,  viz.  that 

the  words  "  attachments  of  pleas  of  the  Crown"  necessarily 

imply  the  performance  of  the  duties  of  coroner.     But  it 

lias  already  been  shewn  that  those  words  are  capable  of 

more  than  one  construction,  and  that  being  so,  the  grant 

is  therefore  either  uncertain  and  void,  or,  if  it  is  to  have 

any  effect,  it  must  enure  to  take  the  least  out  of  the 

Crown,  and  to  grant  only  the  power  to  make  attachments 

On  the  proceedings  previously  mentioned  in  the  charter. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Lord  Abinoe&,  C.  B. — In  the  case  of  Jeirison  v.  Dyson^ 

"^hich  was  argued  at  great  length  on  the  motion  for  a  new 

trial,  upon  the  construction  of  the  charter  which  is  sup« 

posed  to  create  the  Duchy  of  Lancaster,  we  have  consi* 

dered  the  arguments  that  have  been  offered;  and  although 

(a)  5  Bing,  340 ;  2  M.  &  P.  625^ 
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Eiteh.  of  Pleas,  I  cannot  think  the  question  of  so  much  importance  as  it  is 

represented  by  the  counsel  who  argued  it,  for  it  is  a  mere 
question  which  of  two  coroners  shall  have  the  fees  for 
executing  the  duties  of  coroner  in  a  certain  district,  (which 
is  of  comparatively  little  importance  to  the  public) ;  yet 
we  are  of  opinion,  considering  the  whole  of  the  case,  that 
the  charter  has  been  rightly  construed  by  the  Judge  and 
the  jury,  at  least  by  the  jury,  and  that  we  ought  not  to 
disturb  the  verdict. 

The  question  is  this,  whether  or  not  the  words  of  the 
charter  were  sufScient  to  convey  to  the  Duchy  of  Lancaster 
the  right  of  appointing  a  coroner  within  the  district  of  the 
Honor  of  Fonte&act.  The  words  are  *'  attachiamenta  tarn 
de  placitis  coronse  quam  de  aliis  quibuscumque/'  And  the 
words  are  followed  by  a  declaration,  that  none  of  the  king's 
ministers  or  bailiffs  shall  interfere  with  the  rights  granted 
to  the  duchy.  Then,  at  the  conclusion^  '*  Our  coroners'* 
are  mentioned  amongst  others  who  shall  not  interfere. 

Mr.  Cresswell,  in  the  very  able  ai^ument  which  he 
addressed  to  us  upon  the  subject,  adduced  sufficient  autho- 
rities to  shew  that  the  words  '^  attachiamenta  de  placitis 
coronse,''  and  the  words  '' attachiamenta  placitorum 
coronse,''  are  used  in  contemporaneous  charters  in  the 
same  sense ;  and  I  think  they  must  have  been  so  used, 
because  the  preposition  "de/*  which  is  Norman  French 
idiom,  found  its  way  very  early  into  our  Law  Latin,  and 
is  generally  used  to  express  the  genitive  case.  But  if 
there  be  any  distinction,  the  words  ^'attachiamenta  de 
placitis  coronse'^  must  be  construed  in  a  larger  sense  than 
the  words  '^  attachiamenta  placitorum  coronse,''  because 
the  one  would  be  confined  strictly  to  what  were  pleas  of  the 
Crown,  the  other  would  apply  to  all  matters  of  and  relating 
to  pleas  of  the  Crown;  therefore,  if  there  be  any  dis- 
tinction in  the  words,  those  used  in  the  charter  are  the 
larger.  But  I  think  it  was  clearly  proved  by  the  autho- 
rities adduced  by  Mr.  Cresswell,  to  which  I  need  not  refer 
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more  particularly,  that  these  words  were  sufficient  to  con-  Exch  ©/  p/eo*, 
vey,  and  have  been  rightly  construed  to  convey,  a  right  to 
appoint  a  coroner,  or  rather  the  right  to  perform  the 
duties  of  a  coroner.  The  arguments  adduced  by  Mr. 
Cressicell  satisfied  my  mind,  and  I  believe  those  of  my 
learned  Brothers,  that  the  words  of  the  charter  are  suffi- 
cient to  convey  the  right  to  appoint  a  coroner. 

It  was  then  said  that  the  king  could  not  by  these  general 
words  grant  power  to  appoint  a  coroner ;  and  in  order  to 
establish  that,  it  was  contended  that  the  coroner  was  a 
judicial  officer,  and  that  the  Crown  could  not  delegate  the 
right  to  appoint  a  judicial  officer.    But  I  am  surprised 
that  it  was  not  seen  at  an  earlier  period  of  the  discussion, 
that  those  two  arguments  were  inconsistent  with  each 
other;  because,  if  the  king  could  not  delegate  the  power 
to  appoint  a  coroner  at  all,  because  he  was  a  judicial 
officer,  he  could  not  do  it  by  the  most  express  words. 
That  argument,  therefore,  is  really  of  no  weight,  and  the 
question  still  turns  upon  the  point,  whether  these  words 
are  sufficient  to  give  the  right  to  appoint  a  coroner.     If 
the  king  could  not  give  the  right  by  express  words,  what 
is  the  use  of  the  other  argument?     It  is  said  that  the 
coroner  is  a  judicial  officer;  but  that  argument  consists  in 
attributing  two  uses  to  the  word  '' judicial  ;*'  using  the 
popular  sense  of  the  word  in  order  to  cover  an  argument 
that  is  derived  from  the  use  of  the  word  in  a  strictly  legal 
sense.     Many  officers  may  be  called  judicial  to  a  certain 
extent,  who  are  not  judicial  within  the  general  meaning  of 
the  law  which  says  that  the  Crown  cannot  delegate  to 
another  person  its  right  to  appoint  judicial  officers.     Is  it 
to  be  said  that  the  officers  of  this   Court  are  judicial 
officers  ?  and  yet  they  do  much  more  in  the  character  of 
judicial  functionaries  than  coroners  do.     There  are  many 
other  officers  who,  to  a  certain  extent,  in  the  popular  sense 
of  the  word,  are  called  *' judicial,*'  and  yet  are  not  judicial 
officers  to  determine  causes  inter  partes;  for  it  is  to  that 
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Esek.  9f  pimw,  that  the  power  of  the  Crown  is  limited,  that  it  must  not 
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delegate  the  right  of  appointing  to  the  administration 
of  justice,  to  be  performed  by  the  delegate,  and  diTest 
itself  of  the  power  of  administering  justice  to  all  its 
subjects. 

It  has  been  said  that  the  coroner's  is  a  court  of  record. 
I  am  very  unwilling  to  enter  into  that  discussion ;  but  I 
must  own,  if  it  were  ren  integra,  I  think  it  would  be  wiw 
to  consider  whether  that  extra-judicial  opinion,  delivered 
by  the  Lord  Chief  Justice  of  the  Queen's  Bench  in  the 
case  that  has  been  cited  (a),  is  a  sufficient  authority  for 
saying  that  the  coroner's  court  is  a  court  of  record.  It^ 
would  be  quite  sufficient,  in  order  to  decide  that  case, 
say  that  every  person  who  administers  a  public  duty 
a  right  to  preserve  order  in  the  place  where  it  is  adi 
tered,  and  to  turn  out  any  person  who  is  found  there  fi^ 
improper  purposes. 

If  the  coroner's  is  a  court  of  record,  because  he  make^^  ^ 
record  to  deliver  to  the  judges  of  assize  (or  the  justices    j^ 
eyre,  as  was  the  ancient  practice),  why  is  not  the  sheri^^ 
court  a  court  for  record?   because  he  makes  the  plaint 
into  a  record,  and  transmits  it  to  the  superior  court.    It  ji 
not  a  court  of  record  merely  because  the  instrument  upon 
which  he  takes  the  inquisition  is  to  be  reduced  to  parchment 
and  made  the  record  of  another  court.  K,  however,  there  be 
any  ancient  practice  to  shew  that  there  are  any  functioni 
(which  I  am  not  prepared  to  say  there  are  not)  which  the 
coroner  is  entitled  to  perform,  of  a  judicial  nature,  as  weD 
as  others  which  are  not  judicial,  I  see  no  reason  to  thiok 
that  at  least  the  Crown  may  not  delegate  the  right  to  i^ 
point  an  officer,  whether  he  is  called  a  coroner  or  othe^ 
wise,  who  may  do  those  duties  which  are  not  of  a  judiciil 
nature.    Now,  I  cannot  think  that  an  inquisition  upon  & 
body,  and  assisting  a  jury  in  taking  that  inquisition,  is  iB 

(a)  Gamett  v.  Ferrand,  ante,  p.  580. 
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itB  natnTe  a  jndidal  duty;  and  the  words  " attaduamenta  Exeh,  rf  Pleat, 
de  placitis  coronse''  appear  emphatically  to  refer  to  the 
province  of  the  coroner's  jury ;  because  it  is  when  an  in- 
Testigation  is  made  by  a  jury^  which  he  is  to  assemble^  and 
to  which  he  is  to  afford  all  the  assistance  he  can,  that,  if 
they  find  a  verdict  for  murder  or  manslaughter,  he  is  to 
issue  his  warrant,  which  is  the  "  attachment/'     I  think 
that  is  the  fair  meaning  of  the  words  of  the  statute  as  to 
the  appointment  of  coroners.    If,  then,  the  words  here  are 
sufficient  to  carry  the  right  to  appoint,  and  if  the  appoint- 
ment is  not  of  a  judicial  officer,  it  appears  to  me  that  the 
▼hole  ailment  falls  to  the  ground,  which  is  founded  upon 
those  principles.    It  has  been  said,  again,  that  the  statute 
of  28th  of  Edward  8,  which  regulates  the  appointment 
of  coroners,  declares  that  they  shall  be  appointed  by  the 
freeholders,  from  the  proper  men  in  the  counties :   and 
it  is  contended  by  Mr.  Wortley  that  that  statute  precluded 
the   Crown  from  exercising  the  power  it  had  before,  of 
delegating  the  right  to  appoint  a  coroner,  inasmuch  as 
there  is  no  power  to  appoint  a  coroner  in  any  other  way 
than  that  which  the  statute  recognizes.    But  there  is  a 
olause  in  that  statute  which  saves  to  the  king,  and  all 
lords  of  franchises  and  seigniories,  the  right  to  appoint  a 
ooroner  as  they  have  done  before.     And  according  to  this 
oonstmction,  as  the  charter  in  question  was  granted  before 
the  passing  of  the  28th  of  Edward  8,  the  consequence  is, 
that  if  by  that  charter  this  right  was  granted,  the  statute  of 
28th  Edward  3  is  not  in  opposition  to  it,  but  rather  a  re- 
cognition of  it.    Therefore  that  argument  also  falls  to  the 
ground. 

It  was  alleged  that  the  Duchy  of  Cornwall  have  never 
appointed  a  coroner.  Now,  supposing  that  were  so,  and 
supposing  that  the  words  of  the  charter  which  created  the 
Duchy  of  Cornwall  granted  in  the  same  terms  the  right  to 
appoint  a  coroner,  but  that  the  Duke  of  Cornwall  has 
never  exercised  it,  would  that  be  any  argument  in  this 
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Etch.  0/  Pie€u,  case?  The  mere  omission  to  use  the  power  in  the  one 
^  ^  ^  case  is  not  an  argument  upon  the  construction  of  the 
Jbwison  words.  But  let  us  look  at  the  case^  and  see  what  it  is. 
Dyson*  Mr.  Wortley  stated  that  there  had  been  seventeen  Dukes 
of  Cornwall^  but  he  omitted  to  state  how  long  they  con- 
tinued in  each  case.  It  is  well  known,  and  any  one  who 
consults  The  Prince's  Case  in  Coke's  Reports  (a)  (one  of  the 
most  learned  and  elaborate  which  is  to  be  found  in  those 
Reports)  will  see,  that  the  question  there  was  as  to  the 
tenure  and  constitution  of  the  Duchy  of  Cornwall;  and 
after  a  long  debate  of  all  the  judges,  in  a  judgment  full  of 
learning  and  research,  they  came  to  the  conclusion  that 
the  Duchy  of  Cornwall  could  not  be  created  by  the  king's 
prerogative  at  common  law,  because  it  was  constituting  an 
honor,  and  a  tenure  inconsistent  with  the  common  law, 
and  that  it  could  only  be  legally  done  by  statute.  And 
in  the  same  manner  the  creation  of  the  County  Palatine 
of  Lancaster  was  by  statute,  passed  at  the  requisition  of 
the  king  and  his  lords  in  Parliament. 

The  Duchy  of  Cornwall  is,  indeed,  a  very  peculiar 
tenure.  It  only  exists  when  there  is  the  eldest  son  of  a 
king  bom  after  he  becomes  reigning  king.  He  alone  can 
enjoy  it,  and  the  moment  he  becomes  king  it  ceases,  and 
is  absorbed  in  the  Crown.  What,  then,  is  the  conse- 
quence of  that  ?  The  necessary  consequence  is,  that  in 
the  Duchy  of  Cornwall,  whenever  the  duchy  ceases  to 
exist,  being  absorbed  in  the  Crown,  the  appointments  ai 
coroners  are  made  in  the  same  way  as  the  appointments  in 
any  other  county,  by  the  freeholders ;  and  if  afterwards  a 
different  authority  should  intervene  by  the  birth  of  a 
Prince  of  Wales,  he  cannot  interfere  with  such  existing 
appointments ;  he  has  no  power  to  divest  an  existing  of- 
ficer, but  only  to  appoint  to  those  offices  when  they  be- 
come vacant.  Therefore  it  would  be  extremely  difficult  to 
found  any  argument  at  all  upon  that  state  of  things,  be- 

(a)  8  Rep.  1,  a. 
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cause  the  fact  may  have  been*  that  there  was  no  instance  Sxeh.  of  Pieat, 

.  .  1842 

during  the  existence  of  a  Duke  of  Cornwall  in  which  a 

coronership  was  vacant.    Before  the  argument  could  have 
any  weighty  that  fact  ought  to  be  ascertained. 

With  respect  to  the  Duchy  of  Lancaster^  I  have  had 
some  opportunity  of  knowing  that,  in  ancient  times,  a 
great  portion  of  the  records  of  the  duchy  were  not  very 
well  kept.  There  is  one  class  of  documents  that  are  very 
well  preserved,  namely,  bills  in  equity  filed  in  the  Duchy 
Court;  and  it  is  very  remarkable  that,  I  believe,  some 
of  them  are  of  more  antiquity  than  any  now  existing 
amongst  the  records  of  the  Court  of  Chancery:  but 
with  respect  to  other  proceedings,  such  as  the  appoint- 
ments of  officers,  and  so  on,  1 1)elieve  that,  till  a  very  recent 
period,  the  records  of  the  proceedings  of  the  Duchy  of 
Lancaster  generally  were  not  kept  in  a  place  of  deposit, 
so  as  to  be  traceable  to  any  great  antiquity.  It  was 
so  likewise  in  the  Duchy  of  Cornwall.  In  the  case  of 
the  Duchy  of  Cornwall,  it  is  almost  incredible  how  the 
documents  belonging  to  that  Court  were  scattered  about : 
a  great  many  are  in  the  Court  of  Exchequer — a  great  many 
in  the  Tower  of  London;  and  certainly  tiU  a  very  recent 
period,  the  accession  of  King.  George  the  Fourth,  the 
records  of  the  Duchy  of  Cornwall  were  never  kept  in  a 
proper  place  and  condition.  I  am  therefore  not  at  all  sur- 
prised at  the  deficiency  of  early  evidence,  as  to  the  ap- 
pointment of  a  coroner,  and  as  to  his  duties :  it  is  a  matter 
that  one  would  naturally  infer  from  the  state  of  things 
that  existed  anterior  to  the  time  of  Queen  Elizabeth.  I 
think,  therefore,  there  is  nothing  in  the  state  of  facts, 
which  have  been  carefully  looked  at  upon  the  learned 
Judge's  notes,  that  can  be  properly  used  to  contravene  the 
arguments  which  have  been  adduced  to  establish  the 
construction  that  has  been  put  upon  this  charter.  It 
is  not  inconsistent  with  ancient  usage.  The  jury  had  a 
right  to  presume  that  that  usage  had  existed  at  a  time 

VOL.  IX.  R  R  M.  w. 
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Exeh.  «/  PUat,  anterior  to  that  at  which  it  was  proved  to  exist,  and  the 
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mere  non-existence  of  any  record  of  the  coroner  perform* 

ing  the  dnty  I  consider  as  of  the  less  importance^  on  ac- 
count of  the  circumstance  I  have  stated^  that  the  records 
of  that  period  were  very  imperfectly  kept. 

Under  these  circumstances,  conceiving  that  these  words 
are  sufficient  to  delegate  to  the  Duke  of  Lancaster  the  right 
to  appoint  a  coroner,  and  conceiving  that  such  a  right 
might  exist  in  the  Crown  at  the  time  that  the  charter  was 
granted  ,we  think  that  a  proper  construction  has  been  put 
upon  it  by  the  jury,  that  we  ought  not  to  disturb  the 
verdict,  and  that  therefore  the  rule  must  be  discharged. 

Parke,  B. — I  had  not  an  opportunity  of  hearing  a  great 
part  of  the  argument  in  this  case.  All  that  I  can  say  is, 
that  so  far  as  I  did  hear  it,  I  see  no  reason  to  dissent  from 
the  view  taken  by  the  Lord  Chief  Baron,  that  this  verdict 
ought  not  to  be  disturbed. 

Alderson,  B. — I  am  of  the  same  opinion.  It  appears 
to  me  that  the  charter  is  capable  of  the  construction  which 
the  Lord  Chief  Baron  has  put  upon  it,  and  that  that  con- 
struction, coupled  with  the  evidence,  fully  authorized  the 
jury  to  come  to  the  conclusion  at  which  they  arrived.  It 
is  not  necessary  to  say  whether  by  the  charter  a  power  is 
given  to  the  Duke  of  Lancaster  to  create  a  coroner  eo 
nomine :  it  is  only  necessary  to  say  that  it  is  in  the  power 
of  the  Duke  of  Lancaster,  under  that  charter,  to  appoint 
an  officer  to  perform  the  duties  which  are  granted  to 
him,  of ''  attachiamenta  de  placitis  coronae ; ''  and  the  duty 
that  in  this  case  was  attempted  to  be  performed  by  the 
defendant,  the  coroner  for  the  West  Biding,  interfered 
with  and  was  contrary  to  the  performance  of  that  duty 
under  the  charter.  That  is  quite  sufficient  for  the  judg- 
ment in  this  case.  If  there  are  any  duties  of  the  coroner 
which  are  properly  of  a  judicial  nature,  it  may  be  that 
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those  fall  within  the  rule  laid  down  by  Mr.  JVoriley,  upon  EacA.  of  PUtu, 
the  authorities  which  he  cited  to  us  yesterday.    But  this 
is  not  a  case  within  that  rule. 

GuBNEY,  B. — I  have  heard  the  argument  on  one  side 

only^  and  only  a  portion  of  that;  and  not  having  heard 

the  case  on  the  other  side^  I  cannot  presume  to  give  any 

opinion. 

Rule  discharged. 


VACATION  SITTINGS  AFTER  HILARY 

TERM. 


Harris  v.  Birch,  Bart. 

TFeh.  9. 
ROVER  for  wine. — Pleas,  first,  not  guilty;  secondly,  a  firm  that 

not  possessed ;  on  which  issues  were  joined.    At  the  trial  to"obtain  arT"* 
before  fVightman.  J.,  at  the  last  Liverpool  assizes,  it  ap-  advance  of 

•^  '       '  *  '  *      money  on  their 

peared  that  the  defendant,  the  sheriff  of  Lancashire,  had  bin,  wrote  to 

seized  the  wine  in  question  under  a  fieri  facias  against  lender,  stating 

Messrs.  Jones,  Windle,  &  Co.  Those  persons  had  previously  deration*^©? "is 

pledged  the  wine  to  the  plaintiff,  by  virtue  of  the  following  J^^f '*?|^  ^^"' 

letter  : —  handed  him 

therewith  the 
bill  of  lading 

''  To  Rice  Harris,  Esq.,  Birmingham.  fnsur'ate'for 

"  Liverpool,  12th  January,  1840.       ^*»n"  expected 

^  "^  to  arrive,  which 

"  Dear  Sir, — Agreeably  to  the  arrangement  between  the  would  aflford 

writer  and  yourself,  we  now  wait  on  you  with  our  draft  for  beyond^^he  ^ 

£500,  for  which  we  beg  your  acceptance,  with  the  imder-  J(I5° 4°^°/^]** 

standing  that  we  shall  provide  for  the  same  at  maturity;  gaging  to  land 

and  warehouse 

and  in  consideration  of  your  accepting  said  draft,  we  hand  the  wines,  to  be 
you  herewith  biU  of  lading  and  poUcy  of  insurance  for  ^u^^^i 

that  this  docu- 
ment did  not  require  a  mortgage  stamp,  within  the  65  Geo.  3,  c.  184,  sched.,  part  1,  title 
'  Mortgage.' 

R  r2 
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JEffdk.  9f  PiMfl,  wines  dafly  expected  per '  Jsson/  now  diwliarging  part  of 
'  her  cargo  at  Waterford,  and  particolars  of  other  wines  we 
hare  placed  in  yoor  name.  These  together  will  afford  toq 
secority  beyond  the  amount  of  the  bilL  With  regard  to 
the  wines  to  arriye,  we  shall  land  and  warehouse  them,  to 
be  held  at  your  disposaL  Assuring  jou  it  is  oor  wish  to 
place  yon  beyond  all  risk,  we  have  thus  readOy  complied 
with  your  suggestion. 

'^  We  remain,  dear  Sir, 

"  Yours  Tcry  truly, 

''  Jones,  Windle,  &  Co." 


^ 


With  this  letter  were  transmitted  the  particulars  of  the 
wines,  and  the  bill  of  lading,  indorsed  generally  by  Jones, 
Windle,  &  Co.  The  plaintiff,  after  some  correspondence 
had  taken  place,  acceded  to  the  request  of  Jones,  Windk, 
&  Co.,  and  advanced  them  the  money.  The  letters  were 
produced  in  evidence,  and  bore  an  agreement  stamp.  It 
was  objected  for  the  defendant  that  they  amounted  to  a 
mortgage  of  the  wines,  and  were  not  admissible  without  a 
mortgage  stamp,  under  the  55  Geo.  3,  c.  184,  sched.  1, 
part  1,  tit.  "  Mortgage  (a).*'  The  learned  Judge  OTerruled 
the  objection,  and  received  the  evidence,  and  the  plaintiff 
obtained  a  verdict. 


(a)  The  following  are  the  ma- 
terial clauses  of  the  schedule: — 
"  Mortgage,  conditional  surrender 
by  way  of  mortgage,  further  charge, 
wadset,  and  heritable  bond,  dispo- 
sition, assignation,  or  tack  in  secu- 
rity, and  eik  to  a  reversion,  of  or 
affecting  any  lands,  estates,  or  pro- 
perty, real  or  personal,  heritable  or 
moveable  whatsoever."  "  Also  any 
defeasance,  letter  of  reversion,  back- 
bond, declaration,  or  other  deed  or 
writing  for  defeating  or  making  re- 
deemable, or  explaining  or  qualify- 


ing, any  conveyance,  disposition, 
assignation,  or  tack,  of  any  lands, 
estate,  or  property  whatsoever, 
which  shall  be  apparently  abff>- 
liite,  but  intended  only  as  a  se- 
curity." ''  Also  any  agreement, 
contract,  or  bond,  accompanied 
with  a  deposit  of  title-deeds,  for 
making  a  mortgage,  wadset,  or 
any  such  other  security  or  conTcy- 
ance  as  aforesaid,  of  any  lands,  et- 
tate,  or  property,  comprised  in  sndi 
title-deeds,  or  for  pledging  or  chaig- 
ing  the  same  as  a  security.*' 
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In  last  Michaelmas  term,  Cresswell  obtained  a  rule  nisi  Exeh,  rf  Pleat, 


for  a  new  trial,  on  the  above  objection. 

Baines  and  Martin  now  shewed  cause. — ^The  letters  read 
in  evidence  do  not  amount  to  a  mortgage^  within  the 
meaning  of  the  Stamp  Act,  but  merely  to  an  agreement 
for  a  pledge  of  these  wines.  The  distinction  between  a 
mortgage  and  a  pledge  is  well  known  to  the  law,  and  is 
obvious  in  itself.  A  mortgage  conveys  to  the  mortgagee 
the  whole  property  in  the  land  or  chattel,  conditionally,  so 
that  as  soon  as  the  condition  is  broken,  the  property,  at 
law,  remains  absolutely  in  the  mortgagee :  but  in  the  case 
of  a  pledge,  the  pawnee  has  only  a  special  property  in  the 
thing  pledged,  with  power,  indeed,  to  dispose  of  it  in  de- 
fault of  payment,  but  subject  to  the  obligation  of  account- 
ing to  the  pawnor  for  the  surplus.  The  authorities  relating 
to  this  subject  are  all  collected  in  the  notes  to  the  case  of 
Coggs  V.  Bernard,  in  Smith's  Leading  Cases,  vol.  1,  p.  100, 
where  the  legal  distinction  above  referred  to  is  ably  il- 
lustrated. In  Smith  v«  Cator  {a),  a  letter  whose  primary 
object  was,  as  here,  the  obtaining  an  advance  of  money  on 
a  pledge  of  goods  expected  to  arrive,  was  held  nevertheless 
to  require  only  an  agreement  stamp.  [They  cited  also 
Tomkins  v.  A8hby{b);  Sneezum  v.  Marshall  {c);  Jones  v. 
Smith  (d) ;  RatcUff  v.  Davies  {e) ;  Walter  v.  Smith  (/) ;  Bac. 
Abr.,  Bailment,  (B.) ;  Story  on  Bailments,  p.  197] .  But  it 
may  be  said,  that  though  not  strictly  a  mortgage,  this  is  a 
"  disposition  "  of  "  personal  property,'^  within  the  meaning 
of  those  words  in  the  first  clause  under  the  title  'Mortgage ' 
in  the  Stamp  Act.  But  those  words  refer  only  to  dispositions 
of  property  by  way  of  niortgage  in  Scotland.  This  is  plain 
from  the  former  items  in  the  schedule  under  the  word 
'  Disposition,'  where  express  reference  is  made  to  the  title 

(a)  2  B.  &  Aid.  778.  (d)  2  Ves.  jirn.  378. 

(b)  6  B.&Cr.541 ;  9D.&R.543.  (e)  Cro.  Jac.  244. 

(c)  7  M.  &  W.  417.  (/)  5  B.  &  Aid.  439. 


1842. 
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i^jrcA.^  0/  Pieag,  '  Mortgage :'   as  "Disposition  in  security,  in  Scotland. — 

See  Mortgage/'     "Disposition  of  any  wadset,  heritable 


1842. 


Harris       bond,  &c. — See  Mortgage/' 

Birch. 

Kelly  and  Crompion,  contra. — ^The  transaction  in  ques- 
tion was  in  substance  a  mortgage  of  these  wines,  within 
the  provisions  of  the  Stamp  Act.  A  mortgage  is  a  deliyeiy 
to  another  of  land  or  goods,  as  a  security  for  money,  to  be 
re-delivered  on  repayment  of  the  money.  Suppose  these 
parties  had  entered  into  a  deed  for  the  same  purposes  as 
are  expressed  in  the  letter  of  Jones,  Windle,  &  Co.;  could 
it  have  been  said  that  that  was  not  a  mortgage  security 
for  the  j£500,  and  that  a  stamp  accordingly  would  not  have 
been  necessary  ?  It  can  make  no  real  difference  in  the 
nature  of  the  transaction,  that  ordinarily  interest  is  made 
payable,  and  that  the  principal  is  not  to  be  repaid  until 
after  a  certain  time.  But,  at  all  events,  this  is  a  disposip 
tion  of  personal  property  within  the  meaning  of  the  Stamp 
Act.  The  word  disporition  has  reference  to  transfers  of 
personal  property  of  this  kind,  as  the  previous  words  have 
to  conveyances  of  real  property. 

Parke,  B. — The  Stamp  Act  is  to  be  construed  strictly, 
and  to  be  extended  to  such  cases  only  as  clearly  fall  within 
its  provisions :  and  I  am  of  opinion  that  this  case  does  not 
fall  within  any  of  the  clauses  in  question.  A  mortgage 
stamp  is  required  only  where  there  is  a  regular  conveyance 
by  way  of  security  for  money,  and  not  where  there  has 
been  merely  a  deposit  of  goods,  or  of  some  document  re- 
lating to  goods,  as  a  bill  of  lading  or  a  dock-warrant. 
This  transaction,  therefore,  certainly  does  not  amount  to  a 
mortgage,  because  that  can  only  be  by  a  regular  instru- 
ment of  conveyance.  I  was^  however^  at  first  disposed  to 
think  that  it  came  within  the  words  of  the  first  clause  of 
the  schedule  under  the  title  'Mortgage,'  and  might  be 
considered  as  a  "disposition"  of  '* personal  property," 
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within  the  meaning  of  that  clause ;  bat  I  am  now  satisfied  Eseh.  rf  Plea 
that  the  word  "  disposition  '*  is  made  use  of  only  as  a  term  ,  1842^ 
of  the  Scotch  law,  and  that  those  words  have  reference  to 
legal  instruments  used  in  Scotland.  Nor  do  I  think  that 
this  transaction  can  be  considered  to  fall  within  the  other 
clause  of  the  schedule,  which  comprehends  "  any  agree- 
ment, contract,  or  bond,  accompanied  with  a  deposit  of 
title  deeds,  for  making  a  mortgage,  wadset,  or  any  other 
such  security  or  conveyance  as  aforesaid/'  A  bill  of  lading 
bears  no  resemblance  to  the  instruments  mentioned  in  that 
clause ;  it  is  a  well-known  mercantile  mode  of  transferring 
the  property  in  goods.  Neither  can  the  transaction  be  con- 
sidered as  falling  within  the  terms  of  a  preceding  clause,  as 
a  "  defeasance,^'  because  that  applies  to  deeds  or  writings 
"  for  defeating,  or  making  redeemable,  or  explaining,  or 
qualifying  any  conveyance,  disposition,''  &c.,  which  on  the 
face  of  it  appears  to  be  absolute,  but  in  truth  is  intended  as 
a  security  only.  The  indorsement  on  a  bill  of  lading  does 
not  amount  to  a  conveyance.  Upon  the  whole,  therefore, 
I  think  the  stamp  in  this  case  was  sufficient,  and  that  the 
rule  must  be  discharged. 

Alderson,  B. — I  am  of  the  same  opinion.  I  think  it 
is  clear  that  none  of  the  first  three  clauses  of  the  schedule, 
under  the  title  '  Mortgage,'  have  any  application  to  this 
case.  Then  the  fifth  refers  only  to  the  case  of  agreements, 
contracts,  or  bonds,  to  make  a  mortgage,  accompanied  by 
a  deposit  of  title-deeds.  Here  no  title-deeds  were  depo- 
sited. Nor  do  I  think  the  preceding  clause  applies,  for  the 
reason  which  has  been  given.  This  transaction  amounted 
to  a  pledge  of  the  goods  merely,  and  is  not  within  the 
terms  of  this  part  of  the  act  at  all. 

Gurnet,  B.,  and  Bolfe,  B.,  concurred. 

Rule  discharged. 
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Egeb.  of  Pkat, 
1842, 

r.7 ^   ^  Hardman  and  Others  r.  Bellhouse. 

Feb.  9. 

The  piainUfls,  ASSUMPSIT  for  goods  sold,  money  had  and  received, 
LWcrow)?,  were  *^^  ^^  ^^  account  stated.  Pleas,  first,  non  assumpsit; 
in  the  habit  of  gecondly,  payment;  thirdly,  as  to  £350,  parcel  &c.,  deli- 
the  defendants,  very  to  the  plainti£fs,  and  acceptance  by  them,  of  a  bill  of 
real,  goods  on  exchange  for  that  amoimt,  drawn  by  B.  M'Lellan,  and  in- 
sale  or  return, .  jorscd  to  him  by  the  plaintiffs,  in  full  satisfaction  and 

and  of  receiving  . 

in  payment  bills  discharge  of  the  Said  sum  of  £350,  parcel  &c. :   on  which 

houses  pur.  plcas  issucs  wcrc  taken  and  joined.    At  the  trial  before 

dcfendants^wtth  WigfUmany  J.,  at  the  last  Liverpool  assizes,  the  facts  ap- 

the  proceeds.  pearcd  to  bc  as  follows : — 

The  plaintiffs       F^«"^**  *""  "^  *«  luxxufro 

having  desired        The  plaintiffs  wcrc  the  surviving  partners  of  E.  Hard- 

that  none  but  i*^ii*ii  •    i  i*  i^ 

undoubted  biUs  man,  and  With  hun  had  earned  on  busmess  as  merchants 
S*th^n!^thr^    ^^  Liverpool.     The  defendant  was  the  surviving  partner  of 

defendants  re-    the  late  firm  of  Buddcn  &  Vennor,  merchants  and  com- 
mitted a  bill 
drawn  by  and     missiou  brokcrs  at  Montreal.     Messrs.  Hardman  &  Co. 

s^posed  at  the  1^  bccn  in  the  habit  of  sending  out  goods  to  Budden  & 
time  to  be  in      Vcnnor,  at  Montreal,  for  sale  or  return;  and  with  the 

good  credit  '  '  ' 

The  plaintiffs,  procccds  of  such  Consignments  the  latter  purchased  and 

returned  for   '  remitted  bills  on  British  houses.     Budden  &  Vennor  had 

had^been  re-^  ^^  ^^^  credcrc  Commission,  either  as  to  the  sale  of  the 

fused  accept-  g^^^g  ^^  ^hc  purchasc  of  the  bills.     On  the  15th  of  Au- 

ance,  and  re-        '^  * 

quested  the  de-  gust   1840,   the  plaintiffs  wrote  to  Budden  &  Vennor, 

fcndants  to  do  .        ,  i  .n      i 

what  was  need-  who  had  remitted  to  them  bills  drawn  on  a  certain  person 
security  from  therein  mentioned,  as  follows : — "  We  do  not  wish,  from 
the  drawer,  and  what  wc  Icam,  to  have  any  more  fi.  e.  of  bills  on  that 

to  take  all  legal  '  ''  *- 

and  necessary  pcrsou]  :  and  as  thcrc  must  be  drawers  of  undoubted 
security'.  In  an  paper  with  you,  such  as  the  Bobertsons  and  others^  we 

action  brought 
by  the  plain- 
tiffs for  money  had  and  received,  to  recover  from  the  defendants  the  proceeds  of  the  consign- 
ment to  which  this  bill  had  reference,  the  defendants  pleaded  the  delivery  to  the  plaintiffs,  and 
acceptance  by  them,  of  the  bill  of  exchange  in  full  satisfaction.  The  Judge  directed  the  jury, 
that  if  the  bill  was  such  a  one  as  by  the  course  of  dealing  between  the  parties  the  plaintiffs 
were  bound  to  take,  that  was  a  taking  in  full  satisfaction : — Held^  that  this  was  a  misdirection ; 
for  that  acceptance  in  satisfaction  must  be  an  act  of  the  will  in  the  party  receiving. 

Qu€erej  whether  money  had  and  received  was  maintainable,  the  proceeds  having  been  applied 
by  the  defendants  to  the  purpose  contemplated  by  the  course  of  dealing  between  tlie  parties. 


n 
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wish  you  would  take  such,  in  preference  to  mere  second-  Exch.  ofPUas, 
rate  people,  as  in  the  present  instance/^     Subsequently  to  ""   ^ 

the  receipt  of  this  letter,  Budden  &  Vennor  remitted  to  Hardman 
the  plaintiffs  a  bill  for  <£350  on  the  house  of  M^Lellan,  Belluouse. 
which  was  then  supposed  to  be  in  good  credit.  The  plain- 
tiffs acknowledged  the  receipt  thereof  in  the  following 
letter : — ''  The  draft  on  M^Lellan  has  been  refused  accept- 
ance, and  we  now  inclose  protest,  requesting  you  to  do 
the  needful  with  the  party.  We  do  not  know  the  usage 
of  your  country,  but  possibly  you  may  be  able  to  require 
security  from  the  drawer  of  the  bill,  that  he  will  take  it  up 
on  its  being  finally  returned  for  non-payment.  You  will 
however  take  all  legal  and  necessary  steps  for  our  se- 
curity." 

The  only  question  disputed  between  the  parties  at  the  trial 
was,  whether  the  plaintiffs  had  accepted  the  bill  of  exchange 
in  satisfaction  of  the  consignment  to  which  it  related.  It 
was  contended  on  the  one  side  that  the  coimt  for  goods 
sold,  and  on  the  other  that  the  plea  of  payment,  could  not 
be  supported :  but  no  specific  objection  was  taken  to  the 
count  for  money  had  and  received.  The  learned  Judge,  in 
summing  up,  stated  to  the  jury,  that,  if  the  bill  in  question 
was  such  a  one  as,  by  the  course  of  dealing  between  the 
parties,  the  plaintiffs  were  bound  to  take,  then  it  was  taken 
by  them  in  full  satisfaction,  and  the  defendant  was  entitled 
to  a  verdict  on  the  third  issue.  The  jury  having  found 
for  the  defendant  accordingly, 

Knowles,  in  Michaelmas  Term,  obtained  a  rule  to  shew 
cause  why  a  new  trial  should  not  be  had,  on  the  ground  of 
misdirection :  against  which 

Kelly  and  AtJierton  now  shewed  cause. — In  the  first 
place,  the  defendant  is  entitled,  on  the  facts  proved  in  the 
case,  and  the  finding  of  the  jury  thereon,  to  a  verdict  on 
the  plea  of  non  assumpsit ;  for  money  had  and  received 
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jEsKk.  qfPieatf  was  Dot  maintainable  in  this  case.  The  defendant's  honaer 
'  ^  were  not  del  credere  agents^  and  therefore  were  not  lia- 
Hardman  bie  for  the  insufficiency  of  the  bills  remitted  by  them 
BfiLLHousE.  for  the  proceeds  of  the  consignments :  and  besides,  the 
jury  have  found  that  this  was  a  good  bill  according  to  the 
course  of  dealing  between  the  parties,  and  therefore  that 
the  defendant's  house  performed  their  duty  according  to 
their  contract  with  the  plaintiffs.  {^Parke,  B. — ^You  say 
the  brokers  were  never  liable  for  money  had  and  received, 
but  that  this  was  money  entrusted  to  them  for  a  special 
purpose,  and  until  they  had  violated  their  duty  by  applying 
it  to  some  other  purpose,  it  was  not  had  and  received  to 
the  plaintiffs'  use.]  Yes ;  they  never  were  debtors  to  the 
plaintiffs  for  money.  The  action  for  money  had  and  re* 
ceived  lies  only  where  the  money  of  one  man  is  in  the 
hands  of  another,  under  such  circumstances  as  make  it  the 
duty  of  the  latter  to  pay  it  over  at  once,  and  without  de- 
mand, to  the  former.  But  the  proceeds  of  these  goods  was 
money  in  the  hands  of  Budden  &  Yennor  for  a  special 
purpose,  that  of  purchasing  good  bills  and  remitting  them 
to  the  plaintiffs ;  which  duty,  as  the  jury  have  found,  they 
have  performed.  The  case  would  have  been  different  if 
the  plaintiffs  had  countermanded  their  previous  order,  and 
required  the  brokers,  instead  of  applying  the  money  to  the 
purchase  of  bills,  to  remit  it  in  cash ;  or  if  after  the  lapse 
of  a  reasonable  time  they  had  failed  so  to  apply  it :  but  no 
action  for  money  had  and  received  arises  until  there  has 
been  a  breach  of  duty  in  the  agent.  [Parke,  B. — This 
objection  cannot  prevail  now;  it  ought  to  have  been  made 
at  the  trial,  because  then  the  plaintiffs  would  have  had  the 
opinion  of  the  judge  on  the  point,  and  might  have  tendered 
a  bill  of  exceptions.  If  we  were  now  to  refuse  a  new  trial 
on  this  point,  we  should  be  depriving  them  of  that  right.] 
Secondly,  the  third  issue  was  rightly  found  for  the 
defendant.  As  soon  as  this  bill,  which  the  jury  have 
found  to  be  a  good  one  according  to  the  contract  of  the 


HILARY   VACATION^  5  VICT.  599 

parties^  came  into  the  hands  of  the  plaintiffs^  it  operated  Bxck.  of  PUat, 
in  law  as  a  satisfaction^  and  they  could  not  afterwards  ^  ^  *  ^ 
undo  its  operation.  [Alderson,  B. — ^The  plea  alleges  an  Hardman 
acceptance  in  satisfaction :  that  is  a  voluntary  act^  and  im-  Belluouub. 
plies  trilL']  If  the  party  agrees  to  take  payment  in  bills 
instead  of  money^  that  payment  operates  as  a  satisfaction. 
Such  fficts  being  proved,  it  becomes  a  question  of  law ;  and 
the  party  receiving  the  bills  cannot  afterwards  say  it  is  not 
satisfaction.  The  terms  of  the  plea  may  be  satisfied  by 
proof  either  of  a  delivery  and  acceptance  in  fact,  or  of  a 
detention  of  the  thing  delivered,  imder  circumstances  fix)m 
which  satisfaction  is  to  be  implied.  [Alderson^  B. — An 
implied  contract  of  that  kind  ought  to  be  stated  in  the 
plea,  in  order  to  give  the  other  side  an  opportunity  of  de- 
nying it.]  The  cases  in  which  it  has  been  held  that  a  less 
sum  cannot  be  received  in  satisfaction  of  a  larger,  shew 
that  satisfaction  may  be  a  matter  of  legal  inference.  At 
all  events,  the  correspondence  afforded  ample  evidence  for 
the  jury  that  the  bill  was  in  fact  accepted  in  satisfaction. 
[Alderson,  B. — But  that  was  not  left  to  the  jury;  the 
learned  Judge  told  them,  that  if  it  was  a  bill  warranted  by 
the  course  of  dealing  between  the  parties,  it  followed  that 
it  was  accepted  in  satisfaction.] 

Knowles  and  Cowling^  in  support  of  the  rule,  were 
stopped  by  the  Court. 

Alderson,  B.  (a) — Two  questions  have  been  raised  in 
this  case.  The  first  is,  whether  the  action  for  money  had 
and  received  is  maintainable.  With  respect  to  that,  there 
is  great  weight  in  what  has  been  urged  by  Mr.  Kelly;  but 
the  point  was  never  raised  at  the  trial,  when  a  bill  of  ex- 
ceptions might  have  been  tendered  to  the  opinion  of  the 
Judge ;  and  if  we  were  to  determine  it  against  the  plain- 

(a)  Parke,  6.,  had  left  the  Court  duriDg  the  argument. 
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Exeh.  of  Pleat,  tifFs  How^  WO  shouId  impliedly  be  taking  away  their  bill  of 


1842. 


exceptions.  On  that  pointy  then,  we  pronounce  no  judg- 
iurdman  ment :  and  the  only  question,  therefore,  for  our  considera* 
.BcLLHousE.  tion  is,  whether  there  has  been  any  misdirection  on  the 
issue  which  the  learned  Judge  submitted  to  the  jury.  And 
upon  that  the  question  is,  what  is  an  acceptance  in  satis- 
fieustion  ?  To  constitute  an  acceptance,  there  must  be  an 
act  of  the  will.  Every  receipt  is  not  an  acceptance :  but  if 
the  party  accepts  the  thing,  though  but  for  a  moment,  for 
that  for  which  the  other  pays  it,  he  cannot  afterwards,  by 
his  subsequent  dissatisfaction,  get  rid  of  the  effect  of  it. 
And  although  there  was  abundant  evidence  of  such  being 
the  case  here,  still  it  was  not  left  to  the  jury  whether  there 
was  in  fact  an  acceptance :  the  only  direction  to  them  was, 
that  if  the  bill  in  question  was  warranted  by  the  course  of 
dealing  between  the  parties,  and  if  it  was  received  by  the 
plaintiffs  conformably  to  the  terms  of  the  contract,  that 
was  necessarily  an  acceptance  whereby  the  plaintiffs  would 
be  bound,  notwithstanding  their  dissent.  In  that  we 
think  the  learned  Judge  was  mistaken,  and  therefore  the 
rule  must  be  absolute  for  a  new  trial ;  and  both  parties 
may  have  liberty  to  amend  their  pleadings. 

GuRNEY,  B.,  and  Bolfe,  B.,  concurred. 

Rule  absolute. 


^^^'  1^«  Johnson  and  Another  v.  Macdonald. 

The  defendant,  ASSUMPSIT. — The  declaration  stated,  that  on  the  24th 
•oidnotefagreed  September,  1840,  by  a  certain  agreement  then  made  be- 

tn  iiell  the  plain- 
tiffs *'  100  tons 

of  nitrate  of  soda*  at  18f.  per  cwt.,  to  arrive  ex  Daniel  Grant,  to  be  taken  from  the  quay  at 
landing  weights/*  &c. ;  and  below  the  signature  of  the  brokers  there  was  the  following  memo- 
randum :  "  Should  the  vessel  be  lost,  this  contract  to  be  void." — Heldy  that  the  contract  did  wA. 
amount  to  a  warranty  on  the  part  of  the  seller,  that  the  nitrate  of  soda  should  arrive  if  the 
vessel  arrived,  but  to  a  contract  for  the  sale  of  goods  at  a  future  period,  subject  to  the  double 
condition^  of  the  arrival  of  the  vessel,  with  the  specified  cargo  on  board. 
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I 
i 

tween  the  plaintiffs  and  the  defendant,  it  was  agreed  that  ^*ch.  of  puatt 

1842 
the  plaintiffs  should  buy  of  the  defendant,  and  that  the  ^ 

defendant  should  sell  to  the  plaintiffs,  a  hundred  tons  of  Jomnsow 
nitrate  of  soda,  at  the  rate  or  price  of  ISs.  for  every  hun-  Macdonald. 
dred  weight,  duty  paid,  to  arrive  ex  a  certain  vessel  called 
the  Daniel  Grant,  to  be  taken  from  the  quay  at  landing 
weights,  with  the  customary  allowances  of  tare  and  draft,  to 
be  paid  for  by  a  bill  of  exchange,  to  be  drawn  by  the  de- 
fendant upon  and  directed  to  the  plaintiffs,  for  the  amount 
of  the  said  purchase-money,  payable  at  four  months  after 
the  date  of  the  delivery  of  the  said  nitrate  of  soda  to  the 
defendant  or  order,  and  to  be  accepted  by  the  plaintiffs ; 
and  that  should  the  said  vessel,  the  Daniel  Grant,  be  lost, 
the  said  contract  should  be  void ;  and  that,  if  the  said  ves- 
sel should  not  be  lost,  the  said  hundred  tons  of  nitrate  of 
soda  should  so  arrive  as  aforesaid  in  the  same  vessel,  when 
the  said  vessel  should  arrive.  It  then  averred  mutual 
promises,  performance  by  the  plaintiffs,  and  the  arrival  of 
the  ship ;  stating  as  a  breach,  that  the  hundred  tons  of 
nitrate  of  soda  did  not,  nor  did  any  part  of  that  quantity, 
arrive  in  the  said  vessel,  when  she  so  arrived  as  aforesaid ; 
whereby  the  defendant  was  unable  to  sell,  and  did  not  sell, 
the  hundred  tons  of  nitrate  of  soda  to  the  plaintiffs,  or  any 
part  thereof,  &c. — Plea,  non  assumpsit. 

At  the  trial  before  Wightman^  J.,  at  the  last  Liverpool 
Assizes,  the  bought  and  sold  note  was  produced,  which 
was  signed  by  Roscow,  Arnold,  &  Leete,  the  defendant's 
brokers,  and  was  as  follows  : — 

^'  Messrs.  John  &  Thomas  Johnson. 

"  Liverpool,  24th  September,  1840. 

"  Sirs, — ^We  have  this  day  bought  for  your  account,  from 

Messrs.  A.  Macdonald  &  Co.,  a  hundred  tons  of  nitrate  of 

soda,  at  18^.  per  cwt.,  duty  paid,  to  arrive  ex  '  Daniel 

Grant,'  to  be  taken  irom  the  quay  at  landing  weights,  with 
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Exch.  of  Pleas,  the  customaiy  allowances  of  tare  and  draft;  payment^  foiu^ 
^     months'  acceptance  from  date  of  delivery. 

JOHNfON 

9.  "  We  are.  Sirs,  your  obedient  Servants, 

"  Boscow,  Arnold  &  Leete/' 

''  N.  B. — Should  the  vessel  be  lost,  this  contract  to  be 
void/' 

The  Daniel  Grant  arrived  in  due  time,  without  any  ni- 
trate of  soda  on  board,  but  a  quantity  sufficient  to  enable 
the  defendant  to  complete  the  contract  arrived  subse- 
quently by  two  other  ships  belonging  to  him;  and  the 
present  action  was  brought  to  recover  the  sum  of  £S50, 
the  difference  between  the  price  of  nitrate  of  soda  at 
the  time  of  the  contract,  and  of  the  vessel's  arrival.  On 
this  state  of  facts,  it  was  contended  by  the  defendant's 
counsel,  that  the  contract  was  at  an  end,  it  being  condi- 
tional on  the  arrival  of  the  requisite  quantity  of  nitrate  of 
soda  by  the  Daniel  Grant ;  and  a  verdict  was,  by  consent 
taken  for  the  plaintiffs  for  the  amount  claimed,  with  leave 
to  the  defendant  to  enter  a  nonsuit,  if  the  Court  should  be 
of  opinion  in  favour  of  that  objection.  Wortley  having,  in 
Michaelmas  Term  last,  obtained  a  rule  accordingly, 

Martin  now  shewed  cause. — The  true  construction  of  this 
agreement  is,  that  the  defendant  undertook  that  one  hun- 
dred tons  of  nitrate  of  soda  should  arrive,  at  all  events,  by 
the  Daniel  Grant,  unless  the  vessel  were  lost. — [Parke,  B. 
— All  the  difficulty  that  exists  in  the  case  arises  from  the 
memorandum  at  the  bottom,  which  is  quite  useless.  If  it 
were  not  for  that  memorandum,  it  is  clear  that  the  con- 
tract means  to  imply  a  condition  of  the  happening  of  the 
double  event,  of  the  arrival  of  the  ship  and  her  cai^. 
We  expressed  that  opinion  in  Stockdale  v.  Dunlop  (a)]. 

(a)  6  M.  &  W.  224. 


HILARY    VACATION^   5  YICT.  603 

That  case  is  distingiiisliable.  There  the  words  were  "  oil  Exeh,  of  Phat, 
to  arrive;*'  and  it  was  proved  that  that  was  a  mercantile  .  ^'"'  ^ 
term^  and  that  if  the  oil  did  not  arrive  by  the  vessel^  the  pur-  Johnson 
chaser  had  no  right.  Here  there  was  no  such  usage  proved.  Macdonald. 
[Alderson,  B. — ^Nothing  is  said  about  usage  in  the  judg- 
ment of  the  Court.  Parke,  B. — Is  it  not  a  condition  rather 
than  a  contract?]  Lord  Abinger,  C.  B.^  in  Lovatt  v. 
Hamilton  [a),  puts  the  case  on  the  ground  of  its  being  a 
contract.  In  Boyd  v.  Siffkin  {b),  Hawes  v.  Humble  {c),  and 
Idle  V.  JTiomton  [d),  it  was  impossible  to  put  any  other 
construction  upon  the  agreement  than  was  put  upon  it> 
because  the  parties  had  confined  the  contract  to  goods  on 
arrival.  So,  in  Alewyn  v.  Pryor  (c),  the  words  were  "  on 
arrivalJ^  But  here  the  words  "  to  arrive  "  mean  that  the 
seller  warrants  that  it  shall  arrive.  One  general  rule  of 
construction,  laid  down  in  Sheppard*s  Touchstone,  87,  is, 
''  that  the  construction  be  such  as  the  whole  deed  and 
every  part  of  it  may  take  effect.*'  If  this  contract  be  con- 
strued as  is  contended  for  on  the  other  side,  the  effect 
would  be  to  render  the  contract  obligatory  only  on  the 
double  condition  of  the  vessel  not  being  lost,  and  the  cargo 
arriving  in  her;  but  that  inference  is  negatived  by  the 
memorandum  at  the  bottom,  which  shews  that  the  parties 
contemplated  that  the  contract  should  be  put  an  end  to 
upon  the  happening  of  one  condition  only,  namely,  the  loss 
of  the  vessel.  The  rule  is,  to  give  such  a  construction  that 
every  part  of  the  agreement  shall  take  effect ;  but  if  the 
defendant's  construction  were  held  to  bo  correct,  the  last 
clause  must  be  rejected.  The  party,  by  inserting  the  clause 
as  to  the  loss  of  the  vessel,  means  to  protect  himself  against 
loss  by  the  elements  and  the  perils  of  the  sea: — why 
should  the  Court  protect  him  further  than  he  has  thought 
fit  to  protect  himself?    This  is  a  new  question,  which  is 

(a)  5  M.  &  W.  644.        (b)  2  Camp.  326.        (c)  2  Camp.  327,  n. 
((/)  3  Camp.  274.  (e)  Ry.  &  M.  406. 
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Exeh.  of  Pleat,  govemed  by  none  of  the  decided  cases.    If  a  man  thinks 
^    ^'  .     proper  so  to  contract,  he  must  bear  the  loss,  if  he  does  not 
Johnson      perform  his  part  of  it. 

Macdonald. 

fVortley  and  Cleasby,  in  support  of  the  rule,  were  stopped 
by  the  Court. 

Parke,  B. — ^This  is  an  action  on  a  contract,  wherein  the 
agreement  between  the  parties  is  alleged  to  be,  that  the 
plaintiffs  should  buy,  and  the  defendant  should  sell  to  the 
plaintiffs,  100  tons  of  nitrate  of  soda,  to  arrive  by  a  certain 
vessel  called  the  Daniel  Grant,  to  be  taken  from  the  quay 
at  landing  weights ;  and  the  declaration  then  goes  on  to 
state  that,  in  case  the  said  vessel  should  not  be  lost,  the 
said  100  tons  of  nitrate  of  soda  should  so  arrive  as  afore- 
said in  the  same  vessel,  when  she  should  arrive.  To  this 
the  defendant  has  pleaded  non  assumpsit;  and  the  ques- 
tion is,  can  we  import  into  the  contract,  as  given  in  evidence, 
an  agreement  on  the  part  of  the  defendant,  that,  in  case 
the  vessel  should  not  be  lost,  the  100  tons  of  nitrate  of  soda 
should  arrive  in  her  when  she  should  come  into  port  ?  And 
I  am  clearly  of  opinion,  that  no  such  contract  can  be  in- 
ferred from  the  bought  and  sold  note  before  us.  First  of 
all,  suppose  that  the  words  used  in  the  memorandum  at  the 
end  were  not  inserted,  what  would  be  the  nature  of  the 
agreement  ?  It  would  then  run  thus : — "  We  have  this  day 
bought  for  your  account  from  Messrs.  A.  Macdonald  &  Co., 
100  tons  of  nitrate  of  soda,  at  ISs.  per  cwt.,  duty  paid,  to 
arrive  ex  '  Daniel  Grant,^  to  be  taken  from  the  quay  at 
landing  weights,  with  the  customary  allowances  of  tare  and 
draft,  payment  four  months'  acceptance  from  the  date  of 
delivery.''  Now  I  admit  that,  in  the  cases  which  have 
been  referred  to,  with  the  exception  of  Lovatt  v.  Hamilion, 
and  Stockdale  v.  Dunlop,  the  words  used  in  the  contract 
entered  into  were  not  simply  the  words  "  to  arrive,"  but 
were,  that  the  contract  was  to  be  completed  ''  on  arrival'' 


^ 
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of  the  vessel.   It  appears  to  me,  however,  that  the  meaning  ^«*-  </  ^fc«»i 
of  both  these  expressions  is  precisely  the  same.     This  is  a  '  ^ 

contract  not  passing  any  property  in  any  existing  chattel  Johnson 
on  board  the  vessel  at  the  time  it  was  entered  into,  but  Macdonald. 
merely  an  agreement  for  the  sale  and  delivery  of  a  portion 
of  her  cargo  at  a  future  period,  namely,  when  the  vessel 
should  arrive ;  in  short,  that  the  goods  are  to  be  delivered 
at  the  quay  out  of  the  vessel,  if  she  should  arrive ;  in  order 
to  fulfil  which  condition,  a  double  event  must  take  place, 
namely,  the  arrival  of  the  vessel  with  the  nitrate  of  soda  on 
board.  Such  was  the  meaning  put  by  the  court  on  a 
similar  contract  in  Lovatt  v.  Hamilton ;  and  I  must  own 
that  I,  for  my  own  part,  never  had  the  least  doubt  as  to 
the  meaning  of  these  words.  The  word  "  to  "  does  not 
mean  that  the  goods  '^  shall''  arrive,  but  merely  that  they 
shall  be  sold  on  their  arrival.  I  think,  therefore,  that, 
according  to  its  true  meaning,  the  language  of  this  contract 
renders  the  performance  of  it  conditional  on  a  double  event, 
the  arrival  in  safety  of  the  vessel  and  her  cargo.  That 
being  so,  the  short  question  remaining  for  our  consideration 
is  this :  is  that  construction  altered  or  interfered  with  by 
the  short  memorandum  inserted  at  the  end  of  the  bought 
and  sold  note,  namely,  '^  should  the  vessel  be  lost,  this  con- 
tract to  be  void?''  It  is  a  very  loose  memorandum ;  and 
although  the  parties  might  possibly  have  thought  that  it 
fully  expressed  their  meaning,  I  think  we  cannot  attribute 
to  it  the  efficacy  of  altering  the  original  contract,  and  that 
it  must  be  understood  as  confined  solely  to  this,  that  if  the 
vessel  is  lost,  the  contract  is  to  be  altogether  void.  It  is, 
as  I  have  said  before,  a  loose  memorandum,  and  ought  not 
to  be  allowed  to  alter  the  meaning  of  a  contract,  which 
clearly  contains  within  itself  a  double  condition  for  its  per- 
formance.    This  rule  must  therefore  be  made  absolute. 

Alderson,  B. — The  memorandum  at  the  foot  of  this 
note  is  in  the  affirmative,  not  in  the  negative.   Had  it  been 

VOL.  IX.  8  s  M.  w. 
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ExeK  of  Phot,  the  latter^  it  might  have  made  a  difference  in  the  constmc- 

.    ^      .     tion  of  this  document.    When  goods  are  to  be  sold  on  a 

Johnson      condition  to  take  effect  at  some  future  time^  I  agree  in 

Macdonald.    thinking,  that  it  is  more  rational  to  construe  the  words 

"  to  arrive ''  in  the  light  of  a  condition^  than  as  amounting 

to  a  warranty. 


GuRNEY,  B.,  and  Rolfb,  B.^  concurred. 


Rule  absolute. 


Fth.  10.  Todd  r.  Emly  and  Another, 

AJadgtatNisi  AsSUMPSIT  for  the  price  of  wine  supplied  to  the  At 

to  accept  a  plea  liance  Club,  brought  against  the  defendants,  who  were 

continuance,  members  of  the  committee  of  the  Club  at  the  tinje  the  wine 

even  after  the  ^as  Ordered  (fl).    At  the  trial  before  TtndaL  C.  J.,  at  tke 

jury  are  swomi  ^  '  ^  '  ' 

provided  it  be  last  Surrey  Assizes,  the  plaintiff,  in  support  of  his  case, 
form,  and  ac-  Called  a  Mr.  Charles  Stewart,  who  stated  on  the  voir  dire, 
ih"MuiTaffl-^  that  he  also  was  a  member  of  the  committee  at  the  time 
davit,  that  the     the  winc  was  Ordered,  and  that  he  considered  himself  as 

subject-matter 

ofitarosevrithin  much  liable  as  the  defendants.  Upon  this,  it  was  objected 
Uie  time'onu  ^^  ^^  P*^*  ^^  ^^®  defendants,  that  the  witness  was  incom- 
*^!s«iS!r^  h^'    petent ;  whereupon  a  release  was  executed  and  delivered  to 

inch  affidavit  is   him. 

unnecessary, 

where  the  sub- 

the  pu»  aro^  ThesiffCT,  for  the  defendants,  then  applied  to  the  learned 
at  the  trial  in     Judge  for  Icavc  to  plead  the  release  puis  darrein  continn- 

the  presence  of  '^  ^  *  -^   ^ 

the  Judge.         aucc,  inasmuch  as  the  release  of  one  joint  contractor  Cfpt' 

rated  as  a  discharge  of  all,  and  thus  put  an  end  to  the 
plaintiff's  claim.  The  plaintifi^s  counsel  contended,  that  it 
was  not  competent  for  a  defendant  to  plead  such  a  plea 

(a)  See  the  former  discussions  of  this  case,  7  M.  &  W.  427,  and  8  M. 
Ik  W.  505. 
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after  the  jury  had  been  sworn.    The  learned  Judge  per-  Sxek.  of  Pteat, 

.  o     J.  1842 

mitted  the  case  to  proceed^  resenring  leave  to  the  defendants 

to  move  to  set  the  verdict  aside^  and  to  plead  the  plea  nunc 
pro  tunC;  dispensing  with  the  usual  affidavit^  that  the  sub- 
ject-matter of  the  plea  arose  within  eight  days  previously.' 
No  formal  tender  of  the  plea  on  paper^  or  of  the  affidavit^ 
was  made. 

A  verdict  having  been  found  for  the  plaintiff^  TheHger,  in 
Michaelmas  term  last^  obtained  a  rule  nisi  pursuant  to  the 
leave  reserved  at  the  trial ;  against  which 

Petersdorff  {Piatt  with  him)  now  shewed  cause. — ^The 
proper  mode  of  pleading  a  plea  puis  darrein  continuance  is 
to  tender  it  on  paper^  accompanied  by  an  affidavit  stating 
that  the  subject-matter  of  the  plea  has  arisen  within  eight 
days.  Neither  of  those  requisites  was  complied  with  in 
this  case;  and  the  Court  will  not  interfere  to  relieve 
the  defendant  from  the  necessity  of  pursuing  the  usual 
course,  in  order  to  enable  him  to  defeat  a  claim  which  the 
jury  have  found  to  be  a  just  one.  The  rule  is,  that  the 
Court  will  never  interfere  summarily  with  the  course  of 
proceedings  in  a  cause,  except  there  be  some  irregularity, 
or  where,  in  the  event  of  their  not  doing  so,  some  injustice 
would  ensue. 

Thesiger,  in  support  of  the  rule,  contended,  that  a  de- 
fendant might  plead  a  plea  puis  darrein  continuance  at  any 
time  before  the  verdict  had  been  delivered ;  and  that  the 
Judge  had  no  discretion  to  reject  the  plea;  citing  Prince  v. 
Nicholson  (a),  Pearce  v.  Perkins  (i). 

Parke,  B. — The  only  question  in  this  case  is,  whether 
the  point  reserved  by  the  Lord  Chief  Justice  has  the  effect 
of  dispensing  with  the  necessity  of  a  formal  tender  of  this 

(5)  5  Taunt.  333.  (6)  BuU.  N.  P.  310. 

882 
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Exdk.  of  puait  plea  on  paper,  accompanied  by  the  proper  affidarit — ^reqoi- 
*  sites  which  are  indispensable  to  the  validity  of  such  a  plea, 
unless  it  is  otherwise  ordered  by  the  Court  or  a  judge.  It 
appears,  from  a  communication  we  have  had  with  him, 
that  his  intention  was  to  have  raised  before  us  the  question, 
whether,  after  the  jury  were  sworn,  such  a  plea  was  receiv- 
able ;  in  which  case,  the  defendant  was  to  be  in  the  same 
position  now,  as  if  he  had  formally  tendered  the  plea  at 
Nisi  Prius.  Now,  as  it  is  quite  clear  that  a  judge  at  Nisi 
Prius  ought  always  to  receive  such  a  plea  as  this,  when 
tendered  in  due  form  with  the  proper  affidavit  annexed, 
it  follows  that  this  rule  must  be  made  absolute. 


Alderson,  B. — ^There  is  one  respect  in  which  we  can- 
not now  be  in  exactly  the  same  position  as  the  Judge  at 
Nisi  Prius ;  namely,  that  an  affidavit  cannot  now  be  made, 
that  the  subject-matter  of  the  plea  arose  within  eight  dap 
of  this  present  time.  But  then  it  appears  to  me,  that  such 
an  affidavit  was  not  necessary  at  Nisi  Prius  in  the  present 
case,  inasmuch  as  the  subject-matter  of  the  plea  arose  at 
the  trial  in  the  presence  of  the  Judge  himself,  and  thus 
became  a  fact  coming  within  his  own  personal  knowledge. 


GuRNEY,  B.,  and  Rolfe,  B.,  concurred. 


Rule  absolute. 


Davies  r.  Waters  and  Others. 

XHIS  was  an  action  of  replevin,  tried  before    JErtMae, 
J.,  at  the  last  assizes  for  Carmarthenshire.     A  ^f r.  Jef- 
fries, the  attorney  of  one  of  the  defendants,  was  called  as  a 
ground  that  he    witucss  ou  their  behalf,  and  on  cross-examination  by  the 

holdf  it  as  a 

tnutee  for  one 

of  the  parties,  is  not  compellable  to  disclose  the  contents  of  it. 

An  attorney  for  a  party  in  a  cause  is  not  bound  to  state  the  contents  of  a  deed,  of  wluch  he 
6rst  obtained  a  knowledge  by  having  obuined  and  read  it,  at  the  suggestion  of  hU  comuel,  at 
the  consulUtioD  in  the  cause.      {BoV^y  B.,  dubitante.) 


Fd>.  11. 

A  party  who  is 
protected  from 
producing  a 
deed  at  Nisi 
Prius,  on  the 
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plaintiff's  counsel^  was  required  to  produce  a  certain  deed.  Exch,  of  PUat, 
He  declined  to  produce  it  on  the  ground  of  privilege,  al-  '  ^ 

leging  that  he  held  it  as  a  trustee  for  the  defendant,  his  Davibs 
client,  and  the  learned  Judge  allowed  the  objection.  The  Waters.' 
plaintiff's  counsel  was  thereupon  proceeding  to  examine 
him  as  to  the  contents  of  the  deed,  when  the  defendants' 
counsel  interposed ;  and  in  answer  to  questions  put  by  him, 
the  witness  stated  that  he  had  not  read  the  deed  until  that 
morning,  when,  at  the  suggestion  of  his  counsel  in  con- 
sultation,  he  obtained  it  from  the  defendant,  and  in  the 
presence  of  his  counsel,  and  for  their  information,  ascer- 
tained its  contents.  The  learned  Judge  thereupon  ex- 
pressed his  opinion,  that  the  witness's  knowledge  of  the 
contents  of  the  deed  was  acquired  by  him  in  his  professional 
character,  and  rejected  the  evidence ;  and  the  defendants 
had  a  verdict. 

In  Michaelmas  Term,  E.  V,  Williams  obtained  a  rule 
nisi  for  a  new  trial,  on  the  ground  of  the  rejection  of  this 
evidence;  citing  Marston  v.  Doumes  (a). 

Chilton  and  NichoUnovr  shewed  cause. — ^The  evidence  was 
rightly  rejected.  It  was  clear  that  the  witness  did  not  acquire 
his  knowledge  of  the  contents  of  this  deed  in  his  character 
of  trustee,  but  as  the  professional  adviser  of  the  defendant, 
his  client ;  and  therefore  he  could  neither  be  compelled  to^ 
produce  the  deed  itself,  nor  to  state  the  contents  of  it.  The 
rule  is  laid  down  in  Wheatley  v.  Williams  (i),  where  it  was 
held,  that  an  attorney,  when  examined  as  a  witness,  is  not 
bound  to  state  whether  a  document,  which  had  been  shewn 
to  him  by  his  client  in  the  course  of  a  professional  inter- 
view, was  then  in  the  same  state  as  when  it  was  produced 
at  the  trial;  for  instance,  whether  it  was  at  that  time 
stamped  or  not.    Lord  AbingeVj  C.  B.,  there  appears  ta 

(a)  1  Ad.  &  Ell.  31 ;  3  Nev.  &  M.  861.  (6)  1  M.  &  W.  533. 
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Exeh,  of  Pleat,  consider  the  rule  on  this  subject  to  have  been  stated  too 

broadly  in  Buller's  Nisi  Prius,  p.  284,  where  it  is  said  that 
a  professional  witness  is  bound  to  state  a  fiEict  "  of  his  own 
knowledge,  and  of  which  he  might  have  had  knowledge 
without  being  counsel  or  attorney  in  the  cause/'  [Aider'- 
son,  B. — Perhaps  the  words  "  might  have  had  "  were  in- 
tended to  have  no  larger  meaning  than  the  word  "  had.''] 
Cocks  V.  Nash  {a)  will  probably  be  cited  for  the  plaintiff. 
There  it  was  held,  that  although  a  party  who  held  a  com- 
position deed  as  trustee,  was  not  bound  to  produce  it,  an 
extract  &om  it  which  had  been  furnished  by  himto  the 
defendant's  attorney,  and  was  by  him  proved  to  be  correct 
might  be  given  in  evidence.  That  case,  however,  is  distin- 
guishable from  the  present.  Where  a  party  is  not  bound 
to  produce  a  deed  in  evidence,  he  surely  cannot  be  com- 
pellable to  state  its  contents;  if  he  be,  the  privilege  of  his 
client  becomes  wholly  nugatory.  Marston  v.  Doumes,  also, 
is  distinguishable ;  there  the  witness  was  not  the  attorney 
of  either  of  the  parties  to  the  action.  Here,  moreover^  the 
witness  held  the  deed  as  trustee,  and  if  he  had  not  also 
been  attorney  in  the  cause,  might  have  refused  to  produce 
it.  In  Beard  v.  Ackerman  (&),  it  was  held  that  an  attorney 
was  not  bound  to  speak  as  to  the  particulars  of  a  bill  of 
exchange,  his  knowledge  of  those  particulars  having  been 
derived  from  the  bill  having  been  entrusted  to  him  by  his 
client.    That  is  a  case  qiute  parallel  with  the  present. 

E.  V.  Williams,  contra. — It  is  too  late  for  the  defendants 
now  to  object  that  the  witness  might,  in  his  character  of 
trustee,  refuse  to  state  the  contents  of  the  deed  of  his  cestui 
que  trust ;  the  only  ground  for  the  exclusion  of  the  evidence 
which  was  taken  at  the  trial  was,  that  the  witness  had  ob- 
tained his  knowledge  of  the  deed  in  his  professional  capacity, 
and  therefore  was  privileged  from  disclosing  its  contents. 

(a)  6  C.  &  p.  154.  (6)  5  Esp.  119. 
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Where  one  ground  only  of  objection  to  the  admission  of  J^ck.  tf  Pleats 
evidence  is  relied  on  at  Nisi  Prius,  another  cannot  be  ^ 
urged  on  the  motion  for  a  new  trial :  see  per  Patteson,  J.^ 
in  Marston  v.  Dowries  (a).  Then  the  present  case  falls 
within  the  exception  stated  in  Boiler's  Nisi  Prius ;  the  facts 
tendered  in  evidence  being  such  as  the  witness  might  have 
had  a  knowledge  of  without  being  attorney  in  the  cause. 
He  was  also  a  trustee^  and  in  that  character  might  have 
insisted  on  having  the  custody  of  the  deed,  and  was  bound 
to  make  himself  acquainted  with  its  contents.  [Alderson^ 
B. — But  in  this  case  he  did  not  insist  on  receiving  the 
deed  in  his  character  of  trustee,  but  obtained  it  from  his 
client  on  the  ground  of  a  knowledge  of  it  being  necessary 
to  the  client's  defence ;  how  then  can  he  be  permitted  to 
state  its  contents  ?]  In  Griffith  v.  Davies  {b),  a  witness  who 
¥ra8  the  attorney  for  the  defendant  was  permitted  to  state 
a  conversation,  in  which  the  defendant  proposed  a  com- 
promise to  the  plaintiff.  [Alderson,  B. — ^That  was  not 
knowledge  gained  by  the  witness  by  reason  of  its  being  en- 
trusted to  him  in  his  professional  character,  but  merely  by 
his  being  present  at  the  conversation.]  Neither  did  the 
witness  in  this  case  obtain  his  knowledge  from  any  com- 
munication made  to  him,  or  any  consultation  with  him,  in 
his  professional  character,  by  his  client ;  but  from  the  cir- 
cumstance of  its  being  thought  necessary  by  the  counsel  to 
be  acquainted  with  the  contents  of  the  deed.  That  is  not 
a  confidential  communication  within  the  rule  of  law  on  this 
subject,  extended  as  it  undoubtedly  has  been  of  late  years. 
The  case  of  Marston  v.  Doumes  is  an  authority  for  holding 
that  the  witness  was  bound  to  state  the  contents  of  the  deed, 
even  if,  on  the  ground  of  privilege,  he  was  not  compellable 
to  produce  the  deed  itself. 

Alderson,  B. — It  seems  to  me  that  this  rule  should  be 

(a)  1  Ad.  &  £1L  33.  (6)  5  B.  &  AdoL  502. 
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Exek,  of  pum,  discluu^ed,  and  that  the  evidence  was  properly  rejected  at 


1842. 


the  trial,  and  properly  rejected  upon  two  grounds:  the  one, 
that  which  the  learned  Judge  himself  adopted;  and  the  other, 
one  to  which  he  appears  not  to  have  given  so  mnch  atten- 
tion at  Nisi  Prius.  In  the  first  place,  Mr.  Jeffries,  being 
called  upon,  refused  to  produce  the  deed.  The  condnsion 
to  be  drawn  from  that  is,  that  he  refuses  to  give  any  informa- 
tion of  the  contents  of  the  deed,  by  producing  it  to  be  read 
in  Court.  Now  it  appears  to  me,  that  it  would  be  perfectly 
illusory  for  the  law  to  say  that  a  party  is  justified  in  not 
producing  a  deed,  but  that  he  is  compeUable  to  give  pand 
evidence  of  its  contents ;  that  would  give  him,  or  rather 
his  client  through  him,  merely  an  illusory  protection,  if  he 
happens  to  know  the  contents  of  the  deed,  and  would  be 
only  a  roundabout  way  of  getting  from  every  man  an  <^ 
portunity  of  knowing  the  defects  there  may  be  in  the  deeds 
and  titles  of  his  estate.  I  am  clearly  of  opinion,  therefor^ 
that  when  a  party  refuses  to  produce  a  deed,  and  is  justi- 
fied in  so  doing,  he  ought  not  to  be  compelled  to  give 
parol  evidence  of  its  contents.  On  that  ground  the  re- 
jection of  the  evidence  may  well  be  sustained :  and  on  the 
second  ground  also,  if  the  learned  Judge  had  directed  the 
witness  to  give  parol  evidence  of  the  contents  of  the  deed, 
I  think  he  would  have  done  wrong,  notwithstanding  its 
afterwards  appearing  that  the  only  information  he  had  on 
the  subject  arose  from  his  having  obtained  it  at  the  sug- 
gestion of  his  counsel,  and  having  read  it  at  the  consulta- 
tion in  the  cause.  I  think  that  gave  his  knowledge  a  pri- 
vileged character.  To  oblige  him  to  give  parol  evidence 
of  a  deed  under  such  circumstances,  would  be  in  £ict 
seeking  to  have  in  evidence  what  occurs  at  consultation 
between  the  parties. 

GuRNEY,  B. — I  am  of  the  same  opinion.  The  attorney 
for  one  of  the  defendants  was  called  as  a  witness,  and 
asked   to  produce  a  deed,   which  he    was   possessed  of 
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as  trustee  for  his  client^  and  therefore  objected  to  its  pro-  Ejck,  of  puom, 
duction ;  and  the  learned  Judge,  being  appealed  to,  sup-     ^   ^^^'  ^ 
ported  the  witness  in  bis  objection,  and  I  think  supported        Davies 
him  rightly.    And  I  agree  with  my  brother  Alderson,  that       Waters. 
it  would  be  perfectly  illusory  to  entitle  a  witness  to  with- 
hold the  production  of  a  deed,  and  yet  to  compel  him 
to  divulge  its  contents.     The  same  right  that  he  has  to 
withhold  the  one,  I  think  he  has  to  withhold  the  other. 
But  the  objection  here  goes  further;   for  just  an  hour 
before  the  trial,  being  possessed  of  the  deed,  and  possessed 
of  it  in  the  character  of  trustee,  he  takes  it  to  the  consult- 
ation, and  there,  in  the  character  of  attorney  for  the  de- 
fendant, and  for  the  express  purpose  of  informing  the 
minds  of  the  counsel  for  the  defendant,  he  reads  the  deed, 
and  by  that  means   acquires  his  knowledge  of  its  con- 
tents.    Can  it  be  doubted  that  this  is  a  knowledge  ac- 
quired in  the  character  of  professional  adviser  of  the  party? 
If  so,  it  is  fit  and  proper  that  knowledge  so  acquired 
should  be  held  sacred. 

RoLFEy  B. — I  entirely  concur  with  my  learned  Brothers 
in  opinion,  that  this  rule  should  be  discharged.  Although 
Mr.  Williams?s  ingenuity  may  have  occasioned  some 
doubt,  yet  I  think,  giving  a  reasonable  construction  to 
the  Judge^s  note,  it  must  be  taken  that  the  witness 
meant  to  object  from  the  first  to  the  production  of  this 
deed,  which  he  held  as  trustee,  and  to  disclose  nothing  but 
what  he  was  bound  to  disclose.  But  it  is  urged,  that  the  case 
of  Marston  v.  Doumes  is  an  authority  for  the  position,  that 
although  he  was  not  compelled  to  produce  the  deed,  he  yet 
was  compellable  to  state  the  contents  of  it.  If  that  had  been 
so,  I  should  have  acceded  to  that  authority  with  great  re- 
luctance; but,  on  looking  at  the  case,  I  do  not  find  it  to 
be  any  authority  for  the  proposition  for  which  it  is  cited. 
That  was  the  case  of  an  action  against  an  executrix,  with  a 
plea  of  plene  administravit,  there  being  evidence  given  of 
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Bxeh.  of  Pleat,  assets^  and  of  payments  counterbalancing  those  assets. 

The  question  was,  whether  proof  could  be  given  of  farther 
assets;  and  the  plaintiff  gave  in  evidence  this  fact,  that  a 
person,  who  was  an  attorney,  had  paid  to  the  defendant  a 
large  sum  of  money,  not  included  in  the  assets,  which  had 
been  raised  on  a  mortgage  made  with  a  cUent  of  the  witness. 
The  witness  was  then  called  upon  to  produce  the  mort- 
gage deed,  and  refused  to  do  so ;  and  the  learned  Judge 
held  that  he  was  not  bound  to  produce  it.     He  was  then 
questioned  as  to  its  contents ;  an  objection  was  taken  to 
the  admission  of  the  secondary  evidence;  but  the  Judge 
overruled  it ;  and  then  the  attorney  appealed  to  the  Judge, 
whether  he  was  bound  to  state  the  contents  of  the  deed. 
The  Judge  said  that  he  thought  he  ought  to  answer. 
On  the  motion  for  a  new  trial,  two  questions  arose,  as 
to  which  the  Lord  Chief  Justice  thus  expresses  himself: — 
''  We  are  of  opinion,  first,  that  the  evidence  was  admissible 
for  the  purpose  for  which  it  was  produced ;  and  secondly, 
that  whether  or  not  the  privilege  of  the  mortgagee  extended 
to  protect  him  from  the  attorney's  giving  parol  evidence  of 
the  contents  of  the  deed,  still,  the  evidence  being  actually 
before  the  jury,  the  defendants  were  not  a  privileged  party; 
and  they,  therefore,  had  no  right  of  objection,  even  on  the 
supposition  that  the  learned  Judge  had  done  wrong/'  Sothat 
when  the  case  is  sifted,  it  is  plain  it  never  could  establish  a 
proposition  so  absurd,  as  that  a  person,  who  is  privileged  from 
producing  a  deed  because  the  party  interested  under  it  is 
his  client,  nevertheless  is  to  be  compelled  to  state  even 
the  whole  contents,  if  he  know  them.    To  put  the  case  in 
another  point  of  view,  could  it  be  contended  that^  if  the 
deed  had  been  written  by  himself,  he  could  be  required  to 
hold  it  open  before  him  in  Court,  and  refresh  hia  memory 
with  its  contents  ?     It  appears  to  me,  therefore,  that  the 
learned  Judge  was  quite  right  in  rejecting  the  evidence.  On 
the  other  ground,  of  the  witness  being  privileged  as  attorney 
for  one  of  the  defendants,  I  confess  that,  as  at  present  ad- 


HILARY  VACATION^  5  VICT.  615 

yifledi  I  feel  a  difficulty  in  concurring  in  opinion  with  the  Bxek,  of  PUat, 

rest  of  the  Court ;  but  it  is  unnecessary  to  say  whether  the  '  ^ 

witness  was  rightly  rejected  on  two  grounds^  if  one  of  those  Davies 

grounds  was  sufficient  for  the  purpose.  Waters. 

Rule  discharged  (a). 

(a)  See  Bale  v.  Kinsey,  1  C,  M.  &  R.  38. 


Betty  Eastwood  t;.  Saville.  Feb.  12. 

A.SSUMPSIT  on  a  promissory  note^  made  by  the  de-  in  an  acUon  on 

fendant^  dated  the  6th  of  June  1834^  whereby  he  promised  notc^byThc^ 

to  pay  the  plaintiflF  on  demand  £35,  with  lawful  interest.  JJJ^^^'"^ 

There  was  also  a  count  upon  an  account  stated.    Pleas,  the  note,  when 

produced  in 

first,  to  the  first  count,  that  the  defendant  did  not  make  evidence  by  the 

the  note ;  secondly,  to  the  second  count,  non  assumpsit ;  SdaU^bore  uj^n 

thirdly,  to  the  whole  declaration,  actio  non  accrevit  infra  **  *"  indorse- 

*' '  '  ment  as  fol- 

sex  annos.     Issues  thereon.  lows:— "4th 

The  particulars  stated,  that  on  the  indebitatus  count  in  Received  of  J. 

his  declaration,  the  plaintiff  sought  to  recover  d628,  and  x^^oie'^of  " 

interest  from  the  4th  of  August  1837,  being  the  balance  ^*»*»  «"^»  "- 

.   .  cept  the  cross, 

due  on  the  promissory  note,  after  givmg  the  defendant  was  in  the  hand- 

credit  for  the  sum  of  £7  paid  on  account  of  the  note,  and  lefenduit,  and 

also  all  interest  due  thereon  up  to  the  said  4th  of  August,  *^f '^  ^."  "° 

*  ~o       '  attestation, 

1837.  no'  *"y  proof 

At  the  trial  before  Rolfe,  B.,  at  the  Middlesex  sittings  in  was  the  mark 

Hilary  Term,  on  the  note  in  question  being  produced  in  ^rootof^l/Mt 

evidence  by  the  plaintiff,  it  bore  an  indorsement  as  fol-  ^Jj^J^^^^'T 

•^  ^  '  Held,  that  the 

lows  : —  indorsement 

''  4th  August,  1837.  Tf^n  paVem! 

'^  Received  of  John  Saville  £6.  out  of  the  sta^ 

«T>  ^1  -rt     .  1    •!  tute  of  Limita- 

" Betty  X  Eastwood.*'  uon^ 
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£jtek.  rf  P&M,      There  was  no  attestation  to  this  indorsement^  nor  any 
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proof  that  the  cross  was  made  bj  the  plaintiff;  and  the 
Eastwood  ^hole  of  it,  except  the  cross,  was  proved  to  be  in  the  hand- 
Satillc.  writing  of  the  defendant.  There  was  no  proof  of  any  pay- 
ment by  the  defendant  on  account  of  the  note ;  but  to  take 
the  case  out  of  the  stat.  9  Geo.  4.  c.  14,  the  plaintiff  relied 
solely  on  the  above  indorsement.  For  the  defendant^  it 
was  contended  that  it  was  an  indorsement  charging  the 
plaintiff  with  the  receipt  of  the  money,  and  not  an  ac- 
knowledgment or  promise  to  charge  the  defendant,  within 
the  meaning  of  Lord  Tenterden's  Act ;  and  that  it  was  ne- 
cessary to  prove  a  payment  of  money  in  fact,  to  take  the 
case  out  of  the  statute.  The  learned  Judge  directed  the 
jury  to  find  a  verdict  for  the  plaintiff,  with  liberty  to  the 
defendant  to  move  to  enter  a  verdict  for  him  on  the  third 
issue,  if  the  Court  should  be  of  opinion  that  the  evidence 
was  not  sufficient  to  take  the  case  out  of  the  statute*  In 
Hilary  Term,  W.  H.  Watson  obtained  a  rule  accordingly, 
against  which 

Hoggins  now  shewed  cause. — The  indorsement  on  the 
promissory  note,  in  the  handwriting  of  the  defendant, 
coming  from  the  possession  of  the  plaintiff,  amounted  to 
evidence  of  part  payment.     It  is  admitted  that  a  verbal 
acknowledgment  by  the  debtor,  within  the  six  years,  of  the 
part  payment  of  a  debt,  is  not  sufficient  to  take  the  case 
out  of  the  Statute  of  Limitations,  as  was  decided  in  TViUis  v. 
Newham  (a),  Bayley  v.  Ashton{b),  and Maghee  v.  (yNeiU (c); 
and  that  such  an  acknowledgment  must  be  in  writing,  and 
signed  by  the  defendant ;  but  if  part  payment  be  by  any 
means  shewn,  that  is  enough ;  and  there  was  here  evidence 
to  shew  it.     In   Waters  v.  Tompkins  {d),  it  was  held  that 
the  appropriation  of  part  payment  of  principal,  or  of  pay- 
Co)  3  You.  &  J.  518.  (c)  7  M.  &  W.  531. 
(5)  4  Per.  &  D.  204.                              (d)  2  C,  M.  &  R.  722. 
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ment  of  interest,  to  a  particular  debt,  may  be  shewn  by  any  Bxch.  of  puat^ 
medium  of  proof:  that  therefore  it  does  not  require  an  ex-     ^    ^      ^ 
press  declaration  of  the  debtor  at  the  time  of  the  payment     Eabtwooo 

mm 

to  establish  it,  but  may  be  proved  by  previous  or  subse-  Sav/llb. 
quent  declarations  made  by  him ;  although  the  fact  of  the 
payment  must  be  proved  by  independent  evidence.  There 
Parke,  B.,  says :  "  The  act  of  9  Geo.  4,  as  explained  by 
that  case  (a),  does  not  prohibit  or  qualify  the  ordinary 
mode  of  legal  proof  in  any  respect,  save  that  it  requires 
something  more  than  mere  admission**  [Alderson,  B. — In 
that  case  the  fact  of  payment  was  proved,  and  the  acknow- 
ledgment was  only  used  to  point  the  payments  to  particular 
debts.  What  is  there  here  to  prove  the  fact  of  payment  ?] 
This  is  a  promissory  note,  and  the  plaintiff  is  bound  by  it, 
and  by  what  appears  upon  it ;  and  the  entry  made  by  the  de- 
fendant on  the  instrument  in  the  hands  of  the  plaintiff,  is 
evidence  against  her.  Upon  its  being  produced  before 
the  jury,  they  would  see  the  indorsements  of  part  payment 
and  payments  of  interest,  and  they  mnst  find  that  part  of 
the  money  had  been  paid.  The  mere  indorsement  on  the 
note  in  the  handwriting  of  the  defendant,  coming  from  the 
plaintiff's  possession,  is  sufficient  to  shew  part  payment. 

WatsoUf  contra,  was  not  called  upon. 

Alderson,  B. — There  is  here  no  evidence  of  anything, 
but  only  the  production  of  the  document  by  the  plaintiff, 
and  proof  of  the  indorsement  being  in  the  handwriting  of 
the  defendant.  There  is  no  proof  of  its  being  signed  by 
''the  party  chargeable  thereby.''  Bayley  v.  Ashton  goes 
the  whole  length  of  this  case.  I  dare  say  the  jury  would 
find  what  was  reasonable,  but  the  question  is  whether 
they  are  not  prevented  from  doing  so  by  law.  There  is  no 
distinction  in  principle  between  Bayley  v.  Ashton  and  the 

(a)   WiUiM  V.  Newham. 
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Mxeh.  of  Phtu,  present  case ;  and  we  must  be  bound  by  the  authorities 

,  ^     ^    until  tbey  are  overruled  by  a  superior  court.    When  I  re- 

E  AST  WOOD     served  the  case  of  Bay  ley  v.  Ashton  for  the  opinion  of  the 

Saville.       Courts  I  thought  the  decision  would  have  been  the  other 

way ;  and  I  confess  that  I  still  think  it  ought  to  have 

been  so. 

Ou&NET,  B.^  and  Rolve^  B.^  concurred. 

Rule  absolute. 


^^^'  12.  Peppercorn  v.  Hopman. 

By  a  local  act,  J-  RESFASS  for  breaking  and  entering  two  rooms  of  the 
ta^^the  *i5th  p'^iiitiff,  in  and  parcel  of  a  certain  house  or  premises  situate 
that  the  raSi**'  and  being  No.  15,  Buckingham-street,  &c.,  and  making  a 
directed  by  that  great  uoisc  &c.,  and  staying  and  continuing  therein  for  a 
should  and        long  space  of  time  &c. ;  and  seizing  and  taking  the  plain- 

roX^^".;   tiff's  goods. 

pay  the  same  by       Plea— uot  guilty,  by  statutc. 

any  person  or  w        *  ^     t^ 

persons  liable 

thereto,  be  recovered  in  such  manner  as  the  rates  made  for  the  relief  of  the  poor  are  directed  U 
be  recovered;  and  by  the  17th  section  it  was  provided,  that  any  person,  whether  landlord  or  tenant, 
who  should  let  out  his  or  her  house  in  separate  apartments,  or  ready  furnished  to  a  lodger  or 
lodgers,  should  be  deemed  to  be  the  occi<;ner  thereof,  and  might  be  rated  or  assessed  accord- 
ingly} and  should  be  liable  to  the  payment  of  the  sum  so  rated.  And  s.  18  enacted,  that  the 
goods  and  chattels  of  each  and  every  person  renting  or  occupying  any  separate  part  or  apart- 
ment in  such  house  or  building,  or  renting  or  occupying  any  ready-furnished  houae,  or  any 
part  thereof,  ihould  be  liable  to  be  dietrained  and  told  for  the  payment  of  the  said  rates  i^^HM, 
first,  that  under  that  act,  the  goods  of  a  lodger  are  liable  to  be  distrained  and  sold  for  rates 
assessed  upon  and  due  from  the  landlord,  under  a  warrant  directing  the  churchwardens  and 
overseers  to  take  the  goods  of  the  landlord. 

The  warrant  recited  that  the  rates  were  due  from  D.,  the  landlord ;  that  they  had  been  law- 
fully demanded,  and  refused  to  be  paid ;  and  that  it  had  been  fully  proved  to  the  justices  on  oath, 
that  D.  had  been  duly  summoned  before  them  to  shew  cause  why  he  had  refused  to  pay  the  rates; 
but  that  he  had  not  shewn  any  sufficient  cause : — Held,  in  an  action  against  the  constable  for 
seizing  the  goods,  that  it  was  not  any  objection  that  there  was  no  proof  that  the  Imndlord  bad 
been  duly  summoned. 

Held,  also,  that  the  action  could  not  be  maintained  against  the  constable  for  anything  done 
under  the  warrant,  without  a  demand  of  a  perusal  and  copy  of  the  warrant,  unless  he  were  guilty 
of  any  excess ;  in  which  case  he  would  be  liable  for  such  excess,  without  such  a  demand. 

The  constable  having  entered  tbe  house  of  D.  and  there  distrained  the  goods  of  a  lodgo^ 
placed  a  person  in  possession  of  the  goods  in  the  room  in  which  they  were,  saying  that,  unless 
the  money  were  paid,  he  should  remain  there  five  days;  he  remained  in  possession  eight  hoorsy 
until  the  lodger  paid  the  amount  to  redeem  the  goods : — Held,  that  this  was  not  an  impoanding, 
but  that  it  was  a  question  for  the  jury  whether  he  had  remained  an  unreasonable  time  for  the 
removal  of  the  goods  under  the  warrant. 
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At  the  trial  before  Rolfe.  B..  at  the  Middlesex  sittings  in  Esn^,  of  Pten, 

1842 
Hilary  Term,  it  was  proved  by  the  person  who  had  the  ^ 

care  of  the  house  in  question  as  housekeeper,  that  the  defend-    p^ppercorm 
ant  entered  the  house,  the  outer  door  being  open,  to  make  a      Hofm aii» 
seizure  for  rates  due  from  Duncan,  who  lived  in  Chancery- 
lane,  but  was  the  landlord  of  the  house,  15,  Bucking- 
ham-street, in  which  house  the  plaintiff  was  a  lodger ;  and 
having  entered  the  plaintiff's  room  to  make  the  distress, 
the  plaintiff  said  he  had  nothing  to  do  with  the  rates,  as  he 
paid  his  rent  to  Duncan.  The  defendant  said  he  must  seize 
the  goods  for  the  rates,  and  sat  down  and  took  an  inventory 
of  them.  In  an  hour  after,  the  defendant  called  in  an  assist- 
ant, and  told  him  he  should  leave  him  in  charge  of  the  fur- 
niture and  in  possession  of  the  place.  The  plaintiff  said  he 
had  no  right  to  do  so,  and  he  should  seek  his  remedy : — 
that  he  was  going  out  and  must  lock  up  his  room,  and  could 
not  allow  the  man's  staying  there.     The  defendant  said^ 
that  if  he  locked  the  door  he  should  break  it  open ;  and  that 
unless  the  money  was  paid,  the  man  must  remain  five  days. 
The  plaintiff  then  said,  if  the  defendant  wanted  to  take  the 
goods  he  must  take  them,  as  he  (the  plaintiff)  wanted  to 
go  out.  The  plaintiff  went  out  and  left  the  man  in  possession^ 
but  returned  at  eight  o'clock,  the  entry  having  taken  place  at 
twelve  o'clock.  The  plaintiff  then  said,  if  they  would  not  take 
the  furniture,  he  must  pay  the  money  to  get  rid  of  the 
man;  and  he  accordingly  sent  for  the  defendant,  and  paid  the 
amount.   The  defendant,  in  answer  to  this  case,  proved  that 
he  had  acted  in  execution  of  two  warrants  of  distress  for  levy- 
ing poor's  rates  due  from  Duncan.    The  warrants  were  put 
in,  and  proved  to  be  under  the  hands  and  seals  of  two  jus- 
tices; and  those  warrants  stated,  that  therates  were  due  from 
Duncan;  that  they  had  been  lawfully  demanded,  and  refused 
to  be  paid ;  and  that  it  had  been  fully  proved  to  the  justices 
on  oath,  that  Duncan  had  been  duly  immmonedheSore  them  to 
shew  cause  why  he  had  refused  to  pay  the  rates,  but  that 
he  had  not  shewed  any  sufficient  cause^  and  therefore  the 
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SsdL  4  Pk^Mt  warrants  required  the  churchwardens  and  ovcjraccfi  to 
^    lg<2.  ^    mai^e  distress  of  the  goods  and  chattels  of  Dnncmn^  and  it, 

PErrEKcoEM  within  the  space  of  five  days  next  after  such  distress,  the 
Honf Av.  said  rate  or  sum,  together  with  the  reasonable  charges  of 
taking  and  keeping  the  said  distress,  should  not  be  paid, 
that  then  they  should  sell  the  goods  distrained.  No  efi- 
dence  was  given  at  the  trial  to  prove  the  &ct  that  Duncan 
had  been  summoned.  The  poor's  rates  were  put  in  and 
proved.  It  was  contended,  on  behalf  of  the  defendant, 
that  the  plaintiff  ought  to  be  nonsuited,  on  the  following 
grounds : —  first,  that  the  plaintiff  should  have  demanded 
a  copy  of  the  warrant,  under  the  stat.  24  Geo.  2,  c.  41,  s.  6; 
secondly,  that  the  defendant  was  authorized  by  the  local  act 
of  St.  MartinVin-the-Fields,  10  Geo.  3,  c.  Ixxv.,  to  take  the 
goods  of  the  plaintiff,  he  being  a  lodger  in  the  house.  The 
learned  Judge  nonsuited  the  plaintiff,  giving  him  leave  to 
move  to  enter  a  verdict  for  £20^  the  amount  of  damages 
found  by  the  jury,  and  12/.  6s.,  the  amount  received  firom 
the  plaintiff  under  the  levy.  The  plaintiff  was  also  to  be 
at  liberty  to  move  on  the  ground  that  there  was  no  evi« 
deuce  that  the  summonses  had  been  served  on  Duncan. 

Plait,  in  Hilary  Term,  moved  for  a  rule  on  several 
grounds : — first,  that  the  defendant  had  no  right  to  dis- 
train the  tenant's  goods  for  rates  due  firom  the  landlord ; 
secondly,  that  the  warrant  did  not  authorize  the  seizure  of 
the  plaintiff's  goods,  but  only  those  of  Duncan ;  thirdly, 
that  there  was  no  proof  that  Duncan  had  been  summoned 
to  pay  the  rates,  which  was  necessary  before  a  distress 
warrant  could  be  issued;  fourthly,  that  it  was  not  ne- 
cessary to  prove  any  demand  of  the  warrant;  fifthly,  that 
the  defendant  had  no  right  to  put  a  man  in  possession 
of  goods  to  remain  upon  the  premises,  as  it  was  not  like  a 
distress  for  rent,  but  a  species  of  execution.  The  Court 
having  granted  a  rule, 

Byles  {Kelly  with  him)  now  shewed  cause. — ^First,  it  is 
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clear  that,  under  the  stat.  10  Gteo.  3,  c.  75,  the  church-  Sxeh.  ^  p 
wardens  had  a  right  to  take  the  lodger's  goods  for  rates  ^ ., 
due  from  the  landlord  of  the  house.  The  local  act,  inti-  Pbpp^rco 
tuled ''  An  Act  for  building  a  workhouse  in  the  parish  of  St.  Hopman 
Martin's-in-the-Pields*'  (10  Gteo.  3,  c.  Ixxv),  enacts,  by  s.  15, 
"  that  the  rates  thereby  directed  to  be  made  shall  and  may, 
on  refusal  or  neglect  to  pay  the  same  by  any  person  or 
persons  liable  thereto,  be  recovered  in  such  manner  as  the 
rates  made  for  the  relief  of  the  poor  are  directed  to  be  re- 
covered by  the  43  Eliz.,  and  17  Geo.  2,  c.  88,  s.  8.''  Then 
the  17th  section  recites,  that  ''whereas  there  are  divers 
houses  and  buildings  in  the  said  parish,  which  are  let  out 
in  separate  apartments,  or  ready-furnished,  to  lodgers, 
whereby  the  payment  of  the  said  rates  or  assessments  may 
in  such  cases  be  evaded :  for  prevention  whereof  be  it 
further  enacted,  that  any  person,  whether  landlord  or 
tenant,  who  shall  let  out  his  or  her  house  in  separate 
apartments,  or  ready-furnished,  to  a  lodger  or  lodgers, 
shall,  for  the  several  purposes  of  this  act,  be  deemed  and 
taken  to  be  the  occupier  thereof,  and  may  be  rated  or  as- 
sessed accordingly,  and  shall  be  liable  and  subject  to  the 
payment  of  the  sum  so  rated  or  assessed/'  And  the 
18th  section  provides,  ''that  the  goods  and  chattels  of  each 
and  every  person  renting  or  occupying  any  separate  part 
or  apartment  in  such  house  or  building,  or  renting  or  oc- 
cupying any  ready-furnished  house,  or  any  part  thereof, 
shall  be  liable  to  be  distrained  and  sold  for  the  payment  of 
the  said  rates  or  assessments;  and  that  each  and  every 
person,  who  shall  pay  such  rates  or  assessments  so  charged 
on  his  or  her  respective  landlord  or  landlords,  or  upon 
whose  goods  or  on  whose  chattels  the  same  shall  be  levied 
in  pursuance  of  this  act,  shall  and  may  deduct  the  same 
from  and  out  of  the  rent  due  and  payable,  from  time  to  time, 
to  his,  her,  or  their  respective  landlord  or  landlords  so. 
letting  out  the  same.''  The  owner  is  to  be  considered  as 
the  occupier,  and  the  rate  is  to  be  made  upon  him.     The 

VOL.  IX.  T  T  M.  w. 
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Exch.  of  Pleat,  goods^  therefore^  of  the  lodgers  are  liable  to  be  seised  for 
^  ^      ^     the  rates  due  from  the  owner.    The  goods  of  the  landlordy 

PippBRcoRK  where  they  are  in  another  county,  cannot  be  seized.  Then 
HoFMAN.  the  second  question  is^  were  they  liable  to  be  seized  on  this 
warrant,  directing  the  defendants  to  distrain  the  goods  of 
Duncan?  It  is  submitted  that  they  were.  It  is  said  that 
the  magistrate  ought  to  state  in  the  warrant,  that  the 
tenant^s  goods  are  to  be  taken ;  but  that  cannot  be,  for 
suppose  there  are  ten  or  twelve  lodgers  in  the  house,  how 
can  the  magistrate  ascertain  their  names?  Is  he  to  say,  if 
the  goods  of  one  are  not  sufficient  to  satisfy  the  rates,  then 
the  goods  of  another  are  to  be  taken?  By  the  15th  sectioii 
of  the  above  act,  the  rates,  on  refusal  or  neglect  to  pay  the 
same  by  any  person  liable  thereto,  are  to  be  recovered  ts 
such  manner  sa  the  rates  made  for  the  relief  of  the  poor  are 
directed  to  be  recovered  by  the  48  Eliz.,  and  17  Geo.  2,  c 
88.  The  warrant,  therefore,  must  pursue  that  form.  Now, 
by  the  4th  section  of  the  43  Eliz.  c.  2,  the  churchwardens  and 
overseers  are  "  to  levy  the  sums  of  money  and  all  arrearages 
of  every  one  that  shall  refuse  to  contribute  according  as  they 
shall  be  assessed,  by  distress  and  sale  o{the  offmder^sgooda;^* 
and  by  17  Geo.  2,  c.  88, ''  the  goods  of  any  person  assessed 
and  refusing  to  pay  may  be  levied  by  warrant  of  distress." 
Therefore,  the  warrant  is  to  seize  the  goods  of  the  person 
refusing  to  pay,  that  is,  Duncan.  Not  only,  therefore,  the 
convenience  of  the  matter,  but  the  very  words  of  the  act, 
require  that  the  warrant  should  be  against  the  goods  of 
Duncan.  Then,  by  the  18th  section  of  the  local  act,  the 
goods  of  the  tenant  are  made  the  goods  of  Duncan  for  the 
purposes  of  the  act. 

Thirdly,  it  was  unnecessary  to  prove  that  Duncan  had 
been  summoned  to  pay  the  rates,  as  it  must  be  assumed 
that  he  was  until  the  contrary  were  shewn,  or  the  warrant 
would  not  have  been  issued.  The  onus  of  shewing  thst 
there  was  no  summons  lay  upon  the  other  side.  Fourthly, 
there  ought  to  have  been  a  demand  of  a  perusal  and  oqpy 
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of  the  warranty  under  24  (reo.  2,  c.44^  s.  6.  A  churchwarden  EjnA.  rf  Pleat, 
or  person  acting  under  him  in  obedience  to  a  warranty  is  a  '   ^ 

person  within  that  act.  The  6th  section  enacts^  '^  that  no  Pvppkrcorn 
action  shall  be  brought  against  any  constable^  &c.^  or  Hofman. 
against  any  person  or  persons  acting  by  his  order  and  in 
his  aid^  for  any  thing  done  in  obedience  to  any  warrant 
under  the  hand  or  seal  of  any  justice  of  the  peace^  until 
demand  hath  been  made  or  left  at  the  usual  place  of  his 
abode  by  the  party  or  parties  intending  to  bring  such  ac- 
tion, or  by  his,  her,  or  their  attorney  or  agent,  in  writing, 
signed  by  the  party  demanding  the  same,  of  the  perusal 
and  copy  of  such  warrant,  and  the  same  hath  been  refused 
or  neglected  for  the  space  of  six  days  after  such  demand ; 
and  in  case,  after  such  demand,  and  compliance  therewith 
by  shewing  the  said  warrant  to  and  permitting  a  copy  to  be 
taken  thereof  by  the  party  demanding  the  same,  any  action 
shall  be  brought  against  such  constable,  &c.,  or  against 
such  person  or  persons  acting  in  his  aid,  for  any  such  cause 
as  aforesaid,  without  making  the  justice  or  justices  who 
signed  or  sealed  the  said  warrant  defendant  or  defendants, 
then,  on  producing  and  proving  such  warrant  at  the  trial 
of  such  action,  the  jury  shall  give*  their  verdict  for  the 
defendant  or  defendants,  notwithstanding  any  defect  of 
jurisdiction  in  such  justice  or  justices.''  There  is  no 
doubt  that  this  entry  and  seizure  of  the  goods  was  in 
obedience  to  the  warrant;  but  it  will  be  said  that  the 
defendant  has  done  more  than  he  was  authorized  by  the 
warrant,  and  therefore  he  is  not  entitled  to  the  protec- 
tion of  the  act ;  and  Bell  v.  Oakley  (a)  will  be  relied  on. 
There  the  defendants,  in  order  to  levy  a  poor's  rate  under 
a  warrant  of  distress  granted  by  two  magistrates,  broke  and 
entered  the  house,  and  broke  the  windows,  &c.,  and  it  was 
held  that  they  might  be  sued  in  trespass,  without  a  pre- 
vious demand  of  a  perusal  and  copy  of  the  warrant.     But 

(a)  2  M.  &  Selw.  259. 
T  T  2 
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Exeh.  qf  Pleat,  that  case  is  distinguishable^  for  there  the  original  entry  and 
v^^_^.^^_^  the  whole  proceeding  were  unlawful ;  but  here  the  entry  was 
Pbppbrcorn  perfectly  lawful,  and  the  objection  only  is,  that  the  defend- 
IloPMAK.  ant  stayed  too  long  upon  the  premises.  That  question  was 
not  left  to  the  jury,  and  the  plaintiff  did  not  request  that 
it  should  be  left  to  them;  it  is  therefore  not  open  to  him  to 
make  that  complaint  now.  {Rolfe,  B. — This  is  not,  strictlf 
speaking,  a  distress :  it  is  in  the  nature  of  an  execution.] 
It  was  contended  that  the  goods  were  impounded  upon  the 
premises,  but  that  is  not  so;  the  staying  too  long  is  not  an 
impounding.  It  was  necessary  to  stay  some  time  to  com- 
plete the  levy.  Whether  the  party  staid  an  unreasonable 
time  is  not  a  question  now ;  the  plaintiff  should  have  re* 
quired  it  to  be  left  to  the  jury,  whether  or  not  the  goods 
wercikept  too  long  -^pm,  the  premises.  By  27  Greo.  2,  c. 
20,  s.  1,  it  is  enacted  **  that,  in  all  cases  where  any  justice 
or  justices  of  the  peace  \&  or  are  or  shall  be  required 
or  impowered  by  any  act-  or  acts  of  Parliament  now  in 
force,  or  hereafter  to  be  made,  to  issue  a  warrant  of  dis- 
tress for  the  levying  of  any  penalty  inflicted,  or  any  sum 
of  money  directed  to  be  paid,  by  or  in  consequence  of 
such  act  or  acts,  it  shall  and  may  be  lawful  for  the  justice 
or  justices  granting  such  warrant,  therein  to  order  and 
direct  the  goods  and  chattels  to  be  distrained,  to  be  sold 
and  disposed  of  within  a  certain  time  to  be  limited  ta 
such  warranty  so  as  such  time  be  not  less  than  four  days 
nor  more  than  eight  days,  unl^s  the  penalty  or  sum  of 
money  for  which  such  distress  shall  be  made,  together  with 
'«s  the  reasonable  charges  of  taking  and  keeping  such  distress, 

be  sooner  paid.''  And  the  2nd  section  enacts,  '^  that  the 
officer  making  such  distress  shall  and  is  hereby  impowered 
to  deduct  the  reasonable  charges  of  taking,  keeping,  and 
selUng  such  distress,  out  of  the  money  arising  by  such  sale." 
Whether  that  act  allows  the  goods  to  be  kept  upon  the 
premises  may  be  a  matter  of  doubt ;  but  it  may  do  so. 
It  is,  however,  unnecessary  to  decide  that  question,  for  if  the 
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party  is  bound  to  remove  them,  he  must  have  a  reasonable  J2«?a.  of  piea$, 

.  ....  1842 

time  to  do  so.    He  might  perhaps  be  justified  in  waiting  till  ^ 

the  following  morning :  it  has  not  been  shewn^  at  all  events^  Peppkrcorh 
that  he  stayed  there  an  unreasonable  time.  He  must  neces-  Hofmak. 
sarily  have  a  reasonable  time  to  procure  a  conveyance  to 
remove  the  goods.  If  it  be  shewn  that  the  original  entry  is 
unlawful^  then  the  whole  proceeding  is  bad ;  but  where  the 
majority  of  what  is  done  is  good^  then  the  plaintiff  is  not  en- 
titled to  maintain  the  action  without  a  demand  of  a  perusal 
and  copy  of  the  warrant.  Money  v.  Leach  {a),  in  which  it  was 
laid  down  that  where  the  justice  cannot  be  liable^  the  officer 
is  not  within  the  protection  of  the  act^  does  not  apply.  [AU 
dersoriyB. — If  no  summons  had  been  issued  against  Duncan^ 
it  was  the  fault  of  the  magistrate  in  granting  the  warrant 
without  it^  and  he  would  be  the  person  liable.]  The  magis- 
trate had  jurisdiction  to  issue  the  warrant ;  but  suppose 
there  had  been  no  summons^  and  he  ought  not  to  have  issued 
the  warrant;  the  onus  of  shewing  that  lay  upon  the  plaintiff. 
Such  an  objection  might  have  been  made  in  an  action 
against  the  magistrate^  but  not  in  an  action  against  the 
defendant.  It  was  incumbent  on  the  plaintiff  to  shew  that 
the  warrant  was  improperly  issued.  The  presumption  is^ 
that  the  magistrate  has  done  everything  to  give  him  juris- 
diction^ rather  than  the  contrary:  Rex  v.  JVheeton  {b) ;  JRex 
V.  jntney  {c).  It  may  be  that^  in  the  action  against  this 
magistrate^  who  has  the  means  of  knowing  whether  he  has 
done  all  that  was  necessary  to  give  him  jurisdiction^  the 
onus  is  on  him ;  but  it  is  not  so  in  the  case  of  the  con- 
stable^ who  has  no  such  means  of  knowledge.  [AUerson, 
B. — If  it  were  otherwise,  it  would  be  no  defence  that  the 
warrant  was  issued.  It  is  enough  to  shew  general  juris- 
diction in  the  magistrate  to  issue  the  warrant.] 


(a)  3  Burr.  1742;  1  W.  Black.       &  M.  65. 

563.  (c)  5  Ad.  &  Ell.  191 ;  6  Nev.  & 

(b)  4  Ad.  &  EU.  607;  6  Nev.       M.  552. 
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jEUcA.  of  Pkoh       POihley  (Plait  with  him)  in  support  of  the  rule. — Krstp 
*  '     it  was  not  necessary  to  prove  any  demand  of  a  copy  of  the 
PEmftcosM    warrant.    It  is  said  that  the  warrant  could  not  be  executed 
HovMAN.       against  Duncan's  goods  in  another  county;  but  the  17 
Geo.  2,  c.  38^  s.  7,  expressly  enacts,  "  that  the  goods  of 
any  person  assessed  and  refusing  to  pay  may  be  levied  by 
warrant  of  distress,  not  only  in  the  place  for  which  such 
assessment  was  made,  but  in  any  other  place  within  the 
same  county  or  precinct ;  and  if  sufficient  distress  cannot 
be  found  within  the  said  county  or  precinct,  on  oath  made 
thereof  before  some  justice  of  any  other  county  or  precinct 
(which  oath  shall  be  certified  under  the  hand  of  such  justice 
on  the  said  warrant),  such  goods  may  be  levied  in  such 
other  county  or  precinct  by  virtue  of  such  vrarrant  and 
certificate/'     [Alder^on,  B. — If  there  is  a  sufficient  distress 
within  the  county,  then  they  cannot  seize  goods  in  another 
county.     If  the  plaintiff's  goods  were  seizable  under  this 
warrant,  then  arises  the  question  whether  a  demand  of 
the  warrant  was  necessary.]     If  by  the  18th  section  they 
are  to  take  the  goods  of  any  one  occupying  the  property 
rated,  then  the  goods  of  the  tenants  were  liable  to  be 
taken.     But  at  least  the  tenant  should  have  some  notice 
of  his  liability  before  his  goods  are  taken.     [Alderstm,  B. — 
Against  whom  should  the  distress  go,  but  the  landlord? 
The  act  does  not  make  the  tenants  liable  to  be  rated  for 
the  premises,  and  therefore  it  could  not  go  against  them.] 
It  is  submitted,  that  as  they  are  made  \'irtuaUy  liable  hj 
the  act,  they  should  have  had  some  notice  of  their  liabili^. 
[Alder9on,  B. — Suppose  you  are  right  in  that,  these  de- 
fendants are  officers  acting  in  obedience  to  a  warrant,  and 
you  must  shew  a  demand  of  the  warrant,  in  order  to  render 
them  liable.     The  only  remaining  question  is,  whether  the 
defendant  was  guilty  of  any  excess.]  He  ought  to  have  gone 
as  soon  as  he  was  required  to  go,  and  taken  the  goods  with 
him.    Whether  this  be  considered  an  impounding,  or  i 
staying  an  unreasonable  time,  the  defendant  was  guilty  of 
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excess,  and  is  therefore  liable.  But  there  clearly  was  an  im-  E^eh.  of  PUas, 
poanding,  because  the  defendant  said  that,  unless  the  money     ^  ^^^'  . 
were  paid,  he  should  stay  there  the  five  days.  The  moment    rsprEacoRN 

mm 

he  exceeded  what  the  warrant  authorized  him  in  doing,  then  Hofman.  ^ 
the  plaintiff  was  entitled  to  maintain  his  action,  without 
proving  any  demand  of  the  warrant.  Here  he  is  told  to  take 
the  goods  seized  away,  and  he  refuses  to  do  so,  saying  that 
unless  the  money  is  paid,  he  shall  remain  the  five  days ; 
that  constitutes  an  impounding,  which  was  not  justified  by 
the  warrant.  At  common  law,  the  only  place  where  the 
party  distraining  cannot  stay,  is  the  place  where  the  goods 
are  found.  Bro.  Abr.,  Distress,  30,  translated  in  Vin. 
Abr.,  Distress,  (E.  4) — "If  lord  or  lessor  distrains,  he  can- 
not make  a  pound  in  the  same  land  for  this  distress.'^ 
Since  the  stat.  11  Geo.  2,  c.  19,  in  the  case  of  rent  in 
arrear,  undoubtedly  the  landlord  may  impound  on  the 
premises ;  but  before  it  was  otherwise.  Co.  Litt.  47.  b. 
clearly  shews  that  goods  are  not  to  be  impounded  on  the 
premises — "  He  that  distrains  anything  that  hath  life  must 
impound  them  in  a  lawful  pound  within  three  miles  in  the 
same  county ; "  and  again — "  If  the  distress  be  of  utensils 
of  household,  or  such-like  dead  goods,  which  may  take  harm 
by  wet  or  weather,  or  be  stolen  away,  then  he  must  im- 
pound them  in  a  house  or  other  pound  covert,  within  three 
miles  in  the  same  county ; "  clearly  shewing  that  they  are 
not  to  be  impounded  on  the  premises.  [Aldersany  B. — It  is 
perfectly  clear  he  has  a  right  to  stay  some  time ;  the  ques- 
tion is,  whether  he  stayed  an  unreasonable  time.]  [Byles. — 
That  will  not  affect  the  necessity  for  a  demand  of  the  war- 
rant.] [AldersoHj  B. — Yes ;  where  the  defendant  has  com- 
mitted an  excess,  he  must  pay  for  that.]  In  Winterboume 
y.  Morgan  (a),  where  one  who  entered  under  a  warrant  of 
distress  for  rent  in  arrear  continued  in  possession  of  the 
goods  upon  the  premises  for  fifteen  days,  during  the  last 

(a)  1 1  East,  39:;. 


638  CASES    IN   THB   EXCHEQCEE, 

£ceiu  of  Pieast  fouT  of  which  he  was  removing  the  goods,  which  were  after- 

^   1842,  ^     vards  sold  under  the  distress ;  it  was  held,  that  at  any  rate 

PsppEBcoKM    he  was  liable  in  trespass  for  continuing  on  the  prenuKs, 

HoFM AH.      and  disturbing  the  plaintiflf  in  the  possession  of  his  house, 

after  the  time  allowed  by  law. 

Aldeeson,  B. — I  think  there  ought  to  be  a  new  trial, 
for  the  purpose  of  submitting  the  point  to  the  jurj,  whether 
the  defendant  stayed  an  unreasonable  time  on  the  premises 
or  not.  I  am  of  opinion  that,  if  he  did,  he  is  liable.  The 
act  of  Parliament  makes  the  rate  leviable  in  the  same 
manner  as  poor-rates  are  leviable  by  the  statute  of  Elizabeth. 
That  applied  to  those  persons  who  are  rated.  By  the  17th 
section,  the  owner  is  liable,  and  he  is  the  person  from  whom, 
by  the  15th  section,  the  rates  are  to  be  recovered.  Then 
the  18th  section  says,  that  '^  the  goods  and  chattels  of  each 
and  every  person  renting  or  occupying  any  separate  part 
or  apartment  in  such  house  or  building,  or  renting  or 
occupying  any  ready-furnished  house,  or  any  part  thereof 
shall  be  liable  to  be  distrained  and  sold  for  the  payment  (d 
the  said  rates  or  assessments.^'  The  goods  of  all  the  lodgers 
are  therefore  liable ;  they  are  to  be  deemed  and  taken  to 
be  the  goods  of  the  person  rated.  Then  the  mere  fact 
for  the  officer  to  ascertain  is,  who  is  the  person  rated ;  and 
having  done  so,  he  is  to  go  to  the  house  of  the  person  rated, 
and  if  he  finds  goods  which  belong  to  a  person  renting 
premises  under  the  party  rated,  he  may  take  them  under 
the  warrant,  unless  the  warrant  be  informal.  1  think  this 
is  a  good  warrant.  But  before  he  can  make  any  objection 
to  it,  the  party  must  first  make  a  demand  of  a  copy  of  the 
warrant.  If  he  relies  on  the  fact  of  the  warrant  having 
been  issued  without  a  previous  summons,  that  objection 
can  only  be  raised  after  a  demand  of  the  warrant,  and  in  no 
case  against  the  officer.  That  makes  an  end  of  the  case. 

But  then  there  is  no  doubt  that  the  party  can  only  justify 
that  which  he  lawfully  did  under  the  warrant.      He  has  a 
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right  to  stay  a  reasonable  time  before  he  removes  the  goods ;  E^'ch,  of  PUas, 
but  here  the  officer  said,  unless  the  money  was  paid,  he  ^ 

should  stay  the  five  days.    Perhaps  the  excess  of  damage    Pbppercorm 
is  trifling,  but  the  case  must  now  go  to  the  jury,  to  ascer-      Uofman. 
tain  whether  there  was  any  excess. 

GuRN£Y,  B.,  and  Rolfe,  B.,  concurred. 

Rule  absolute  for  a  new  trial. 


Spong  v.  Wright.  /V6.  12. 

JJEBT  by  the  drawer  against  the  acceptor  of  a  bill  of  Debt  on  a  bill 
exchange  for  £20,  payable  to  the  drawer^s  own  order  three  payee^ammst  ^ 
months  after  date,  with  counts  for  money  lent,  and  on  an  yoo^^pf"'^ 

account  stated.  flrtt,  except  as 

Pleas,  first,  except  as  to  10/.  lis.,  parcel  Sec.,  a  set-off  ce[8ci,hset^^' 
for  board  and  lodging  &c.  with  the  following  averment:—  ^o^^'^Tand"** 

"which  said  sum  of  money  so  due  to  the  defendant  as  a»  to  the  sum 

,  ,  ,      1         ,  ,   ,  ofio/.iu.,  pay- 

aforesaid  exceeds  the  supposed  debt  above  demanded,  ex-  ment  of  that 

cept  as  in  the  introductory  part  of  this  plea  mentioned,  —Replication, ' 
and  all  damages  by  the  plaintiff  sustained  by  reason  of  drt^J and**'*^** 
the  detention  thereof,  and  out  of  which  said  sum  he  the  of  set-off  did  not 

accrue  within 

defendant  is  ready  and  willing  &c.'* — ^Verification.  And  six  years  before 
as  to  the  sum  of  10/.  11*.,  payment  into  Court  of  that  menTofthe'luit 
sum,  and  that  he  the  defendant  never  was  indebted  to  the  concluding  to 

'  the  country: 

plaintiff  to  a  greater  amount  than  the  sum  of  10/.  11*.,  in  to  which  the 

defendant,  by 
his  rejoinder, 
added  the  similiter.  At  the  trial,  the  plaintiff  having  proved  his  case,  and  the  defendant  his 
set-off,  the  latter  put  in  a  letter  from  the  plaintiff  to  the  defendant,  in  which  the  followinp^ 
passages  were  relied  upon,  to  take  the  case  out  of  the  statute : — *'  Before  closing  this,  I  have 
to  request  you  will  be  pleased  to  send  me  in  any  bill  or  what  demand  you  have  to  make  on  me, 
and  jfjtistt  I  shall  not  give  you  the  trouble  of  going  to  law.  If  you  refer  to  your  books,  you 
will  find  the  latt  pajftnent  I  made  you  was  in  May,  1839;  the  day  I  have  forgot.  I  shall  leave 
town  to-morrow,  but  shall  be  back  in  a  few  days,  for  a  month,  and  if  you  will  bring  my  bill  in 
here  to  me  by  eleven,  I  shall  be  at  your  service:*' — Heldf  that  this  was  not  a  sufficient  admission 
to  take  the  case  out  of  the  Statute  of  Limitations. 

Heldt  also,  that  the  is^tue  joined  on  the  replication  of  the  Statute  of  Limitations  was  no  proper 
issue,  and  that  there  ought  to  be  a  repleader. 
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Bxek,  0/  PUat,  rcspoct  of  the  cause  of  action  in  the  introductorj  part  of 

the  plea  mentioned. — Verification. 

Replication  to  the  first  plea^  that  the  several  alleged  debts 
and  causes  of  set-off  in  the  said  first  plea  mentioned  did 
not,  nor  did  any  or  either  of  them,  accrue  to  the  defendant 
within  six  years  before  the  commencement  of  the  suit,  con- 
cluding to  the  country.  To  the  second  plea  the  plaintiff 
replied,  taking  the  money  out  of  Court  in  satisfaction  of  the 
causes  of  action,  as  to  the  said  sum  of  10/.  11^. 

The  defendant,  by  his  rejoinder  to  the  first  replication, 
added  the  similiter. 

The  particulars  of  the  plaintiff^s  demand  were,  to  re- 
cover the  amount  of  the  bill  of  exchange  for  jE20,  set  out 
in  the  declaration,  with  interest  thereon,  and  for  money 
lent ;  and  also  j£2,  the  amount  of  an  I.  O.  U.  of  the  de- 
fendant, dated  31st  July,  1841,  under  the  account  stated. 

The  particulars  of  set-off  were  for  fifteen  weeka'  board 
and  lodging,  at  16s,  per  week,  £12;  so  that,  with  the  sum 
paid  into  Court,  it  exceeded  the  plaintiff's  demand. 

At  the  trial  before  Rolfe,  B.,  at  the  Middlesex  sittings 
in  Hilary  Term,  the  plaintiff  proved  his  case  by  produdDg 
and  proving  the  bill  on  which  the  action  was  brought 
The  defendant,  in  answer,  proved  that,  in  the  year  1835, 
the  plaintiff  resided  and  boarded  and  lodged  with  him,  the 
defendant,  for  nearly  four  months.  The  following  letter, 
written  in  November  last,  from  the  plaintiff  to  the  de- 
fendant, was  given  in  evidence  to  take  the  case  out  of  the 
Statute  of  Limitations : — 

"  Sir, — I  have  this  day  placed  in  my  solicitors'  hands, 
Messrs.  Baker  &  Parsons,  your  bill,  with  the  order  on  my 
banker  for  the  same,  for  which  you  received  twenty  sove- 
reigns, which  my  banker  can  prove;  consequently  I  suppose 
there  will  be  but  little  difficulty  in  obtaining  the  same  by 
a  course  of  law.  I  have  now  given  you  ample  time  for 
consideration ;  and  you  still  feel  disposed  to  oblige  me  to 
this  course,  my  having  no  other  way  of  obtaining  it.    I 


1842. 
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hope  you  will  not  have  to  regret  the  step  you  have  taken^  E'ck.  ofPUat, 

besides  that  of  paying  the  money.     I  need  not  put  you  in 

mind  of  the  threat  you  held  out  to  me.  I  deny  having  tried 

to  injure  you^  nor  do  I  yet  feel  disposed  to  do  so.  You  have 

my  full  permission  to  carry  your  threats  into  execution, 

which  if  you  can,  you  will,  I  am  sure.    Before  closing  this, 

I  have  to  request  you  will  be  pleased  to  send  me  in  any  bill 

or  what  demand  you  have  to  make  on  me;  and  if  just,  I 

shall  not  give  you  the  trouble  of  going  to  law. 

"  If  you  refer  to  your  books,  you  will  find  the  last  pay- 
ment I  made  you  was  in  May,  1839;  the  day  I  have 
forgot,  but  it  is  on  the  stamp  receipt  with  the  bill,  which  I 
left  this  day;  but  I  think  it  was  the  9th  or  29th — ^no 
matter  the  day.  I  shall  leave  town  to-morrow,  but  shall 
be  back  in  a  few  days,  for  a  month,  and  if  you  will  bring 
my  bill  in  here  to  me  by  eleven,  I  shall  be  at  your  service, 
after  which  it  will  be  out  of  my  hands  entirely. 

"  Yours  obediently, 

''  G.  A.  Spong.'' 

This  letter  the  defendant  contended  was  sufficient  to 
take  the  case  out  of  the  statute ;  the  learned  Judge,  how- 
ever, was  of  a  different  opinion ;  and  the  jury,  under  his 
lordship's  direction,  found  a  verdict  for  the  plaintiff  for 
9/.  16^.,  leave  being  reserved  to  the  defendant  to  move  to 
enter  a  verdict  for  him,  if  the  Court  should  be  of  opinion  that 
it  was  sufficient.  Moniague  Smith  having  obtained  a  rule  ac- 
cordingly, either  to  enter  a  verdict  for  the  defendant,  or  for  a 
repleader,  on  the  ground  that  there  was  no  proper  issue  joined 
on  the  replication  of  the  Statute  of  Limitations,  on  the  au- 
thority of  Wheatley  v.  Williams  (a), 

Creasy  shewed  cause — ^The  letter  was  insufficient  to 
take  the  case  out  of  the  statute.    In  Starkie  on  Evidence, 

(a)  1  M.  &  W.  533. 
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lere  is^  indeed^  a  condition^  that  if  the  demand  is  just,  the  JSjtA.  ofpieas, 

Euntiff  will  satisfy  it ;  but  that  is  nothing  like  an  admission     ^  ^^' 

anything  being  dne.     He  then  goes  on  to  desire  the  de- 

idant  to  refer  to  his  books  to  see  what  payments  have 

en  made.    That  may  be  an  admission  that  there  have 

en  dealings  between  them;  butthat  is  not  sufficient;  there 

ist  be  an  admission  of  a  subsisting  debt.     Then  there  is 

5  aUusion  to  his  leaving  town,  but  that  he  shall  be  back 

a  few  days,  for  a  month,  and  if  the  defendant  will  bring 

I  bill  to  him,  he  shall  be  at  his  service.     But  that  carries 

$  case  no  further.     [Alderson,  B. — Have  the  cases  gone 

"iher  than  this,  that  an  absolute  admission  of  some  debt 

ng  due  is  sufficient;  and  that  that  admission  may  be 

ipledwith  evidence  to  prove  the  amount  (a)?  I  had  occa- 

ato  consider  this  matter  very  fully  in  the  case  of  Cheslyn  v. 

tlnf{b),  and  I  there  said  that  I  apprehended  it  must  be  con- 

ered  as  fully  established,  that  a  general  promise  in  writing 

pay,  not  specifying  any  amount,  but  which  can  be  made 

rtain  as  to  the  amount  by  extrinsic  evidence,  is  sufficient 

take  the  case  out  of  the  operation  of  the  Statute  of  Limi- 

ions.  Here,  however,  the  party  says,  t/the  demand  is  a  just 

e  he  will  pay  it.]     In  MorreUy.  Frith  (c),  the  defendant 

ote  in  answer  to  a  letter  from  the  plaintifiTs  attorney,  as 

lows  : — "  Sir, — Since  the  receipt  of  your  letter,  and  in- 

ed  for  some  time  previously,  I  have  been  in  almost  daily 

pectation  of  being  enabled  to  give  a  satisfactory  reply  to 

or  first  application  respecting  the  demand  of  Messrs. 

3rrell  against  me.     I  propose  being  in  Oxford  to-mor- 

w  morning,  when  I  will  call  on  you  upon  the  matter. — 

.  C.  Frith  :'^  and  this  was  held  an  insufficient  acknow- 

Igment  under  the  statute.     He  was  then  stopped  by  the 

»nrt. 


a)  He  rcfetred  to  Lechmere  v.      {h)  4  You.  &  Coll.  238. 
Uker,  1  C.  &  M.  623.  (c)  3  M.  &  W.  402. 
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SsdL  ^fPieaSf       MofUogue  Smith,  in  support  of  the  rule. — The  letter  k 


1842. 


■^ 


admission  of  some  bill  being  due  from  the  pbdntiff  to  Ae 
defendant,  and  that  is  sofficienty  conpled  with  proof  of  a 
demand  being  in  fact  dae.  It  does  not  appear  that  Ae 
letter  was  written  in  answer  to  any  application,  but  firam  a 
oonsdonsness  that  the  defendant  had  a  demand  againat  the 
writer  to  some  amoant.  He  says,  "  Before  o^nmn^  tUs,  I 
have  to  request  you  will  be  pleased  to  send  in  any  hill,  cr 
what  demand  you  haye  to  make  on  me/'  He  then 
to  payments,  which  must  be  payments  on  account  of 
thing  due,  and  says,  ''  if  you  will  bring  my  bill  to  me  fay 
eleven,  I  shall  be  at  your  sendee  /*  that  imports  that  there 
was  something  due,  to  be  then  accounted  for,  and  whidi  the 
plaintiff  was  ready  to  pay.  \_Alders(m,  B. — He  admits  there 
is  some  demand  upon  him,  but  he  does  not  admit  it  is  a  just 
one.  It  does  not  appear  to  me  to  be  any  admission  of  a 
just  demand.]  Then  there  must  be  a  repleader.  In 
Wheatley  t.  WUHami  (a),  where  there  was  a  plea  of  the 
Statute  of  Limitations,  concluding  to  the  country,  and  the 
similiter  added  to  it,  it  was  expressly  held  that  no  sufficient 
issue  was  joined,  there  being  no  denial  of  the  averment  in 
the  plea : — there  was  nothing  for  the  jury  to  try.  Bodem- 
ham  y.  IRU  {b)  merely  decided  that  such  a  plea  need  not 
conclude  with  a  verification:  it  did  not  decide  that  a 
conclusion  to  the  country  would  be  proper,  or  that  a  reph- 
cation  was  unnecessary.  That  decision  does  not  affect  the 
mode  of  pleading  on  the  other  side — ^it  was  simply  a  de- 
claration of  what  might  be  dispensed  with  in  point  of  form, 
in  the  cancbirian  of  the  plea  of  the  statute ;  but  did  not  af- 
fect the  substance  of  the  issue.     Here  there  is  no  issue. 

Creasy,  contra.— In  Smith  y.  Smith  {a),  the  informal  con- 
clusion of  a  plea  was  held  to  be  no  ground  for  arresting  the 

(a)  1  M.  &  W.  533.  (r.)  7  M.  &  W.  274. 
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judgment,  or  for  a  repleader,  if  there  has  been  an  issue  to  Bxch.  of  PUat, 
try ;  for  that  the  objection  could  only  be  taken  advantage  of 
on  special  demurrer.  [Alderson^B. — ^There  there  was  clearly 
an  issue,  and  a  fact  to  be  proved.]  Here  the  plaintiff  has 
put  the  issue  on  the  ground  whether  the  set-off  accrued 
within  six  years.  That  cannot  be  immaterial.  It  is  merely 
an  informal  issue,  which  must  be  taken  advantage  of  on  a 
special  demurrer.  Where  the  conclusion  is  to  the  country, 
instead  of  with  a  verification,  it  is  a  ground  of  special  de- 
murrer. In  Chitty  on  Pleading,  559,  it  is  said,  ''  Since  this 
statute  (4  Ann.  c.  16,  s.  1),  a  wrong  or  defective  conclusion, 
either  to  the  country  or  with  a  verification,  can  only  be 
taken  advantage  of  on  special  demurrer.'^ 

Alderson,  B. — My  Brother  Parke  pointed  out  this  dif- 
ficulty in  Wheatley  v.  WUliams,  that  there  was  a  negative 
and  no  affirmative ;  nothing  on  the  record  equivalent  to  an 
averment  that  the  cause  of  action  arose  within  six  years. 
So  it  is  here.  The  plea  of  set-off  does  not  contain  any 
statement  that  the  matter  arose  within  six  years.  Then 
the  replication  states  that  the  plaintiff  was  not  indebted,  for 
the  causes  of  set-off  did  not  accrue  within  six  years.  If 
you  add  to  that  by  a  rejoinder  that  they  did  accrue  within 
six  years,  then  there  is  a  definite  issue,  but  not  before. 

GuRNEY,  B.,  and  Bolfe,  B.,  concurred. 

Rule  absolute  for  a  new  trial,  both  parties  to  be  at 
liberty  to  amend. 

(a)  5  Dowl.  P.  C.  81. 


j 
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IN  THE  EXCHEQUER  CHAMBER. 


{In  Error  from  the  Court  of  Exchequer). 


Kxch.    Chamb. 
1812. 


Feb,  21.  M^Callan  V,  Mortimer. 

Indebitattii  a*-  xV  WRIT  of  eiTor  having  been  brought  on  the  judgment 
UtockUid" and  ^^  *1*®  Court  of  Exchequer  in  this  case  (a),  it  was  argued 
caused  to  be       \^  ^j^jg  Court  in  the  Vacations  after  Hilary  and  Michaehnas 

traniifc'rred  by  •' 

the  plaintiff  to  Terms,  1841,  by  Sir  /F.  W.  Folleii,  Solicitor-General,  for 
and  by  the  do'-    thc  plaintiff  in  crror :  and  by  Cresswell,  for  the  defendant 

fendant  duly         •_  ^^^^^ 
accepted.-  ^^  «"^0^- 

riea,  that  the         j^  addition  to  the  authorities  cited  on  the  former  arga- 

■tock  alleged  to  ^ 

be  caiued  to  be  mcut,  thc  foUowing  Were  referred  to,  on  behalf  of  the 

«o*cau*Hed  tohe  plaintiff  in  error : — Wilkinson  on  the  Public  Funds,  155 ; 

lirt"uc"f*a1i^^  ^^^^^  V.  Turner  (*) ;   Steers  v.  Lashley  (c) ;   Sin^mm  v. 

aKreeinent  with  Blossid) }  Blachford  V.  Pre8ton{e);  Thomson  v.  ThomsonifSi 

the  plaintiff  for 

the  transfer  t>f  De  Beffuis  v.  Armutead  (jg) ;  and  Ewing  v.  Osbaldision  (A). 
■iderMionor""  ^^^  ^^^  defendant  in  error: — Bullock  y.  Richardson (ij; 
heather  1brc°  Ulffan  V.  Fowlcr  {k) ;  Crespigny  v.  fflttenoom  (/)  ;  Shales  v. 
paid  to  the        Seignorct  (m) ;  Shepherd  v.  Johnson  (n) ;  Downes  v.  Back  (o); 

plaintiff  for  the 

same  \  and  that, 

at  the  time  of  making  such  agreement,  the  plaintiff  trof  not  actually  poMetwed  of  or  eniUUd  to 

the  itock  in  his  own  right,  &c.;  by  means  whereof  the  said  contract  became  and  was  nail  aad 

void : — //«/«/,  on  error  brought  upon  the  judgment  of  the  Court  of  Exchequer,  that  the  plea 

was  no  answer  to  the  action,  and  that  the  contract  was  not  within  7  Geo.  2,  c.  8,  a.  8;  afirm- 

ing  the  judgment  of  the  Court  below. 

(a)  See  the  pleadings  and  argu-  (g)  lOBing.  107;  3M.&  Sc.511. 

ments  in  the  Court  below,  ante,           (A)  2  Myl.  &  Cr.  53. 

Vol.7.  (i)  1^  Ves.  373. 

(6)  7  T.  R.  630.  {k)  1  Stark.  N.  P.C.  459. 

(c)  6  T.  R.  61.  (/)  4  T.  R.  790. 

(d)  7  Taunt.  246.  (m)  1  Ld.  Raym.  440. 

(e)  8  T.  R.  89.  (n)  2  East,  211. 

(/)  7  Ves.  470.  (o)  1  Stark.  N.  P.  C.  SlfiL 
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Bumball  v.  Maddock  {a) ;  Dorriens  v.  Hutchinson  (A) ;  Cope  Sxeh.  Chami. 
V.  Rowlands  {c);  and  De  Begnis  v.  Armistead: — and  by     v      y  *  ^ 
the   Solicitor-General  in  reply— itforcAon^  y.  Evans  {i);     M'Callak 
WaymoU  v.  -Reerf  (e) ;  and  Foster  v.  Toy/or  (/ ).  Mortimer. 

The  Court  took  time  to  consider,  and  now  the  judgment 
of  the  Court  [g)  was  delivered  by — 

Lord  Denman,  C.  J. — This  is  an  action  of  indebitatus 
assumpsit,  by  which  the  plaintiff  alleges  that  the  defendant 
was  indebted  to  him  in  the  sum  of  £5000,  for  certain,  to 
wit,  £5000  interest  in  the  joint  stock  of  three  per  cent, 
annuities,  transferable  at  the  Bank  of  England,  called  the 
Consolidated  Three  Pounds  per  Cent.  Annuities,  then  sold 
and  caused  to  be  transferred  by  the  plaintiff  to  the  defend- 
ant, at  his  special  instance  and  request,  and  by  the  defend- 
ant then,  to  wit,  on  the  same  day  and  year  aforesaid,  duly 
accepted ;  and  also  upon  an  account  stated ;  and  that  the 
defendant,  in  consideration  of  the  premises,  then  promised 
the  plaintiff  to  pay.  The  declaration  then  alleges  a  breach 
in  not  paying. 

The  defendant  pleaded,  1st,  that  he  did  not  promise; 
and  2ndly,  to  the  first  count  of  the  declaration,  that  the  said 
interest  or  share  in  the  said  joint  stock  was  so  caused  to 
be  transferred  under  and  by  virtue  of  a  certain  contract 
and  agreement  made  with  the  plaintiff  after  the  1st  of 
June,  1734,  for  the  transfer  by  the  plaintiff  to  the  defend- 
ant of  the  said  sum  of  £5000  interest  or  share  in  the  said 
joint  stock,  for  and  in  consideration  of  the  sum  of  4551Z.  5«. 
to  be  therefore  paid  to  the  plaintiff  for  the  s^une.  And 
the  defendant  further  says,  that  at  the  time  of  making  such 
contract  and  agreement,  the  plaintiff  was  not  actually 

(a)  8  East,  304.  (/)  5  B.  &  Adol.  887. 

(b)  1  Smith,  420.  \g)  CoDsisting  of  Lord  Denman, 

(c)  2  M.  &  W.  149.  C.  J.,  rtndal,  C.  J.,  Patteson,  J., 

(d)  8  Taunt  142.  Williams,   J.,    Coltman,  J.,    and 

(e)  5  T.  R.  599.  Erskine,  J. 

VOL.  IX.  U  U  M.  W. 
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jSxch.  Chomb,  possessed  of  or  entitled  unto  in  his  own  right  or  in  his  own 
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^     name^  or  in  |;he  name  or  names  of  any  trustee  or  trustees 

M'Callan  to  his  use,  of  the  said  interest  or  share  in  the  said  j<Hnt 
jfoRTiMBR.  stock  or  any  part  thereof,  by  means  whereof  the  said  con- 
tract and  agreement,  and  the  said  promise  in  the  said  de- 
claration  mentioned,  so  far  as  the  same  relates  to  the  said 
first  count,  then  became  and  was,  and  from  thence  hitherto 
hath  been  and  still  is,  according  to  the  form  of  the  statute 
&c.,  null  and  void :  and  3rdly,  the  defendant  pleaded  that 
he  did  not  accept  the  said  stock. 

Issue  was  taken  on  the  first  and  third  pleas^  and  the 
plaintiff  has  demurred  to  the  second  plea,  and  the  (mly 
question  which  the  Court  has  to  consider  is,  whether  the 
second  plea  contains  any  valid  answer  to  the  first  count  of 
the  declaration. 

The  declaration  in  this  case  is  on  a  promise  founded  on 
an  executed  consideration.  It  was  contended  in  argument 
by  the  defendant's  counsel,  that  on  these  pleadings  it 
must  be  assumed  there  was  no  other  agreement  between 
these  parties  than  the  original  executory  contract ;  but  this 
is,  we  think,  a  misapprehension  of  the  true  effect  of  the 
pleadings.  The  declaration  alleges  a  promise,  founded  on 
an  executed  consideration.  The  defendant  by  his  plea 
does  not  deny  this,  but  alleges  a  matter  quite  consistent 
with  it,  that  the  transfer  was  made  by  virtue  of  a  previous 
executory  contract,  which  was  illegal,  because  the  plaintiff 
was  not  possessed  of  the  stock  contracted  for,  by  means 
whereof  the  said  contract  and  agreement,  and  the  md 
promise  in  the  declaration  mentioned,  became  void. 

The  plea,  therefore,  expressly  treats  the  promise  in  the 
declaration  as  being  different  from  the  contract  mentioned 
in  the  plea;  and  the  case,  as  disclosed  by  the  pleadings  on 
both  sides,  appears  to  be,  that  the  plaintiff  and  the  de- 
fendant contracted  for  the  sale  and  delivery  to  the  defend- 
ant of  certain  stock  of  which  the  plaintiff  at  the  time  was 
not  in  possession,  but  that  fact  not  being  alleged  to  have 
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been  in  the  knowledge  of  the  defendant  at  the  time :  that  Sxeh.  Ckmnb. 

1842 
the  stock  was  afterwards  transferred  by  the  procurement  ^ 

of  the  plaintiff  to  the  defendant,  and  that,  on  the  occasion      M'Callan 

of  the  transfer,  the  defendant  promised  to  pay  the  price     Mortimer. 

which  had  been  stipulated  for;  and  the  question  arising 

hereupon  is,  whether  the  promise  so  made  is  one  which 

the  law  will  not  give  effect  to,  and  by  which  the  defendant 

is  not  bound. 

In  considering  the  statute  on  which  this  question  tumsf, 
it  appears  to  us  that  a  substantial  difference  exists  between 
a  contract  to  sell,  or  to  transfer,  and  an  actual  sale,  or 
actual  transfer.  This  distinction  is  recognised  in  the  case 
of  Heckscher  v.  Gregory  (a),  in  reference  to  one  of  the 
clauses  of  this  statute,  and  rests  on  the  distinction,  quite 
familiar  in  the  law,  between  contracts  executory  and  con* 
tracts  executed. 

Now  assuming,  for  the  purpose  of  the  argument,  that 
the  original  contract  between  the  plaintiff  and  the  defend- 
ant was  void,  and  that  it  would  have  been  illegal  for  the 
defendant  to  have  entered  into  it  if  he  had  been  aware 
that  the  plaintiff  was  not  possessed  of  the  stock  which  he 
was  contracting  to  transfer ;  yet  here  it  does  not  appear 
that  he  was  aware  of  it ;  and  on  these  pleadings  it  must 
be  taken  that  the  defendant  was  not  aware  of  the  illegality 
of  the  contract  he  was  entering  into,  for  illegality  is  not  to 
be  presumed,  and  the  party  who  seeks  to  avoid  a  contract 
on  the  score  of  any  illegality,  must  shew  whatever  is  ne- 
cessary to  make  out  that  illegality. 

What  then  is  the  situation  in  which  a  party  stands,  who 
has  contracted  for  the  purchase  of  stock  of  which  the 
seller  is  not  possessed,  the  purchaser  not  being  aware  of 
that  fact  ? 

If  the  stock  is  contracted  to  be  paid  for  at  a  future  day, 
and  it  is  not  transferred  as  agreed,  he  falls  within  the 

(a)  4  East,  GOT. 

u  u  2 
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Exeh.  Ckamb.  words,  and  is,  we  conceive,  entitled  to  the  remedy  given 
'  ^    by  the  7th  section  of  the  act;  he  is  a  person  who  has 
M'Callan     bought  stock  to  be  accepted  and  paid  for  on  a  future  day, 
Mortimer,     and  which  has  been  neglected  to  be  transferred  in  such 
case ;  he  may  go  into  the  market  and  purchase  the  stock 
from  any  other  person,  and  after  such  purchase  may  re- 
cover the  difference  from  the  person  with  whom  the  con- 
tract was  made. 

If,  instead  of  the  purchaser  going  into  the  market  to 
purchase  from  a  third  party,  the  parties  contracting  meet 
together,  and  agree  that  on  transferring  the  stock  to  the 
defendant,  the  defendant  will  pay  to  the  plaintiff  the  sum 
originally  stipulated  for,  such  an  agreement  does  not  fiJl 
within  the  prohibition  of  the  statute ;  it  is  not  a  contract 
to  sell,  but  an  actual  sale ;  it  is  not  a  contract  to  transfer, 
but  an  actual  transfer ;  such  a  contract  is  not  prohibited 
by  the  words,  nor  does  it,  we  think,  fall  within  the  mischief 
of  the  act. 

If  the  contract  were  not  for  stock  to  be  accepted  and 
paid  for  on  a  future  day,  but  on  the  very  day  on  which 
the  contract  is  made,  the  same  reasoning  would  apply, — 
there  would  be  no  illegality  in  the  promise,  founded  on  a 
transfer  then  actually  made,  to  pay  the  agreed  sum  of 
money. 

The  objection  urged  against  this  view  of  the  subject 
was,  that  by  this  means  effect  is  given  to  a  contract  which, 
on  the  part  of  the  seller  at  least,  was  illegal ;  but  to  this 
objection  the  answer  is,  that  it  is  not  the  illegal  contract 
to  which  effect  is  given,  but  the  subsequent  legal  contract 
founded  on  a  new  and  sufficient  consideration. 

It  is  urged  as  being  absurd  and  unreasonable,  when  the 
contract,  originally  made  to  do  a  certain  act,  is  an  illegal 
contract,  that  the  thing  itself,  when  done,  should  be  held 
to  be  legal— that  it  should  be  legal  to  do  what  it  is  illegal 
to  contract  to  do ;  but  this  difficulty  disappears,  if  we  con- 
sider the  object  of  the  act  of  Parliament,  the  provisions  of 
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which  are  studiously  framed  with  a  view  to  secure  in  every  -Rw?**  CJ^omi' 
case  an  actual  transfer  of  all  stock  bargained  to  be  sold ;  ^ 

and  it  may  well  be,  that  an  executory  contract  to  transfer      M'Callam 
stock  which  the  party  is  not  possessed  of,  may  be  void  and     Mortimbk. 
illegal,  and  yet  the  actual  transfer  of  the  stock  by  such 
party,  or  by  his  procurement,  may  be  deemed  not  to  fall 
within  the  mischief,  as  it  certainly  does  not  within  the  ex- 
press prohibitions,  of  the  act. 

On  behalf  of  the  defendant  many  cases  were  cited, 
which  appear  to  us  to  be  distinguishable  from  the  one 
imder  consideration. 

Cases  were  cited  to  shew,  that  where  an  act  is  prohibited, 
either  by  the  common  or  statute  law,  the  doing  of  it  cannot 
form  a  consideration  to  raise  any  debt  or  duty  in  favour  of 
the  party  by  whom  it  has  been  done ;  as  in  the  case  of 
victuals  supplied  to  an  elector  at  the  expense  of  a  candidate; 
Ribbons  v.  Orickeit  (a) :  books  printed  without  the  name  of 
the  printer ;  Bensley  v.  Bignold  [b) :  coals  sent  in  for  sale 
without  a  vcndor^s  ticket,  signed  by  the  meter ;  lAttle  v. 
Poole  (c) :  bricks  sold  of  a  less  size  than  by  law  required ; 
Law  V.  Hodgson  {d) :  paying  differences  contrary  to  the 
provisions  of  7  Geo.  2,  c.  8 ;  Brown  w.  Turner  [e) ;  Steers  y» 
Lashley  (/) :  payment  of  a  sum  of  money  for  the  purchase 
of  the  command  of  a  ship  in  the  service  of  the  East  India 
Company;  Blackford y,  Preston [g).  These  cases  are  dis- 
tinguishable  from  the  case  now  in  judgment,  there  being 
in  this  case  a  consideration,  namely,  the  actual  transfer,  not 
prohibited  by  statute,  nor  tainted  by  any  illegahty  at 
common  law. 

Another  class  of  cases  was  cited,  resting  on  similar  prin- 
ciples, where  money  had  been  paid  or  received  in  the  pro- 
secution of  some  illegal  adventure,  out  of  which  payments 

(a)  1  Bos.  &  P.  264.  (c)  7  T.  R.  630. 

\b)  5  B.&  Aid.  335.  (/)  6T.  R.  61. 

(c)  9  B.  &  C.  192.  Is)  8  T.  R.  89. 
(</)  11  East,  300. 
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Sreh.  Chamb.  or  receipts  it  has  been  held  that  no  debt  or  doty  oonld 
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^     arise;  as  in  the  case  of  De  Begnis  y.  Armisiead{a),  where 

M'Callav  the  plaintiff  and  defendant  having  engaged  in  a  joint  ad- 
ifoRTiMBB.  venture,  to  bring  out  Italian  operas  at  a  theatre  not  duly 
licensed,  the  plaintiff,  at  the  request  of  the  defendant,  paid 
various  sums  of  money  for  dresses  for  the  dancers,  and  fiir 
the  expense  of  sending  the  dancers  down :  and  it  waa  held, 
that  the  amount  could  not  be  recovered  from  the  defend- 
ant. So,  where  parties  have  engaged  as  partners  in  the 
business  of  marine  insurance,  and,  in  the  prosecution  of  the 
adventure,  one  of  the  parties  has  paid  more  than  his  share 
of  the  losses,  as  in  the  cases  oi  Mitchell  v.  Cockbwm(by, 
Aubert  v.  Maze  {c) ;  or  if  one  of  the  partners  has  reoeiTed 
the  whole,  or  more  than  his  share,  of  the  profits,  as  in  the 
cases  of  Booth  v.  Hodgson  (d) ;  Ex  parte  Bell  (e) ;  no  daim 
arises  to  the  other  partner  capable  of  being  enforced  at 
law. 

The  case  last  cited,  of  Ex  parte  Bell,  was  mainly  relied 
on  as  supplying  an  analogy  for  the  decision  of  the  case 
of  Simpson  v.  Bloss  (/)•  In  that  case  an  illegal  wager 
had  been  laid,  in  which  the  plaintiff  and  the  defendant 
were  jointly  interested;  the  money  was  to  be  paid  by 
the  loser  on  a  future  day;  before  that  day  arrived,  the 
h  sum    which  the   defendant   waa    entitled   to   receive  as 

his  share  of  the  profits  of  the  bet,  was  paid  over  to 
him  by  the  plaintiff,  in  anticipation  of  the  expected  pay- 
ment of  the  bet,  an  expectation  which,  in  the  result, 
was  not  realized.  This  was,  in  fact,  a  partnership  in  the 
profits  of  an  illegal  adventure; — if  the  plaintiff  had  received 
the  whole,  the  defendant  could  not  have  recovered  his 
share ;  the  defendant  did  receive  a  sum  of  money  as  hii 
share  of  the  profits,  but  it  turned  out  that  there  were  no 
profits :  the  law  will  not  lend  its  assistance  to  adjust  the 

(a)  10  Bing.  107.  (d)  6  T.  R.  405. 

(6)  2  H.  Bl.  379.  (<?)  1  M.  &  Selw.  751. 

(c)  2  Bo8.  &  Pul.  371.  (/)  7  Taunt.  246. 
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M'Caixan 

V. 

Mortimer. 


profits  of  such  a  partnership,  or  to  settle  the  claims  of  the  Bxeh,  Chamh. 

..  , .    ..  1842. 

parties  engaged  in  it. 

But  the  cases  cited  differ  from  the  case  now  in  judg- 
ment in  a  material  point ;  for  in  those  cases  the  transac- 
tions in  which  the  parties  were  engaged  at  the  time  when 
the  money  was  paid^  and  the  consideration  arose^  and  in- 
deed from  first  to  last,  were  illegal ;  in  the  present  case  it 
is  not  so ;  for  although  the  original  contract  of  sale  should 
be  deemed  to  be  illegal  on  the  part  of  the  seUer^  yet  the 
transfer  is  a  legal  act^  and  for  a  legal  purpose.  There  is 
here^  therefore^  a  dividing  point ;  the  transaction^  if  illegal 
in  its  inception,  had  ceased  to  be  so :  a  promise  to  pay,  in 
consideration  of  a  transfer  actually  made,  is  neither  pro- 
hibited by  the  words,  nor  is  it,  as  we  think,  within  the 
intent  of  the  statute.  At  the  time  when  the  considera- 
tion arose  on  which  the  promise  rests,  the  act  out  of  which 
it  arose  was  legal,  and  the  parties  were  engaged  in  carry- 
ing into  effect  a  lawful  agreement. 

On  these  grounds,  we  are  of  opinion  that  there  ought  to 
be  judgment  for  the  plaintiff. 

Judgment  affirmed. 


Turner  v.  Doe  d.  Bennett. 


I 


Feb.  21. 


N  this  case,  a  new  trial  having  been  granted  on  the  A.,  in  1817, 

ground  of  misdirection  (a),  the  cause  was  tried  again  before  ge88ion*of  a^' 

Gumey,  B.,  at  the  Gloucestershire  Spring  Assizes,  1841.  ^*'^i"i^d'?n 

The  facts  proved  were  substantially  the  same  as  on  the  1827,  A.  en- 
tered upon  the 
first  trial ;  and  the  learned  Judge,  in  accordance  with  the  land  without 

B.'s  consent, 
and  cut  and 

carried  away  stone  therefrom : — Heldf  on  error  in  the  Exchequer  Chamber,  that  this  entry 

amounted  to  a  determination  of  the  estate  at  will. 

In  1829,  B.,  being  one  of  the  assessors  for  the  land-tax  in  the  parish,  signed  an  assessment, 

in  which  he  was  named  as  the  occupier  of  the  farm,  and  A.  as  the  proprietor  : — Held,  that  this 

was  evidence  whence  the  jury  might  infer  that  a  new  tenancy  at  will  had  been  created  between 

the  parties. 

(a)  See  the  case  reported,  7  M.  &  W.  226. 
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Sxeh.  Ckami.  law  laid  down  by  the  Court  of  Exchequer^  stated  to  the 
^^^-  jury,  in  summing  up,  that  the  acts  of  the  lessor  of  the 
plaintiff  amounted  to  a  determination  of  the  defendant's 
original  tenancy  at  will,  and  that  it  was  for  them  to  con* 
sider  whether  a  new  tenancy  at  will  had  been  created  by 
the  parties ;  and  that  if  they  thought  it  had,  they  must 
find  for  the  lessor  of  the  plaintiff,  because  such  tenanqr  at 
will  would  not  be  determined,  under  any  construction  of 
the  Stat.  3  &  4  Will.  4,  c.  27,  ss.  2  &  7,  until  1821,  and 
this  ejectment,  having  been  commenced  in  Easter  Temi, 
1840,  would  be  within  twenty  years  of  the  determnation 
of  such  tenancy.  To  this  direction  the  defendant's  coun- 
sel tendered  a  bill  of  exceptions :  and  a  verdict  having  been 
found  for  the  plaintiff,  a  writ  of  error  was  brought,  which 
was  argued  in  this  Court  in  last  Michaelmas  vacation  {a), 
by  Kelly f  for  the  plaintiff  in  error,  and  by  the  SolicUar" 
General^  for  the  defendant  in  error.  The  arguments  were 
in  substance  the  same  as  those  urged  in  the  Court  below. 


Cur.  adv.  vnlt. 
The  judgment  of  the  Court  was  now  delivered  by 

Lord  Denman,  C.  J. — ^In  this  case  it  appeared  in  evi- 
dence that  the  lessor  of  the  plaintiff,  being  seised  in  fee  of 
the  farm  in  question  under  the  will  of  his  uncle,  let  the 
defendant  into  possession  as  tenant  at  will  in  the  year 
1817,  the  defendant  having  married  the  sister  of  the  lessor 
of  the  plaintiff,  and  being  entitled  in  her  right  to  an  annuity 
under  the  same  will.  The  defendant  remained  in  possession 
till  the  time  of  this  action,  but  never  paid  any  rent.  In 
1820,  the  parish  authorities  wished  to  cut  a  drain  through 
the  farm,  and  applied  to  the  defendant  for  leave,  who  was 


(a)  Dec.  14th,  before  Lord  Den-     sorif  J.,  WilUamsy  J.,  CoUridgt^l^ 
man,  C.  J.,  Tmdal,  C.  J.,  Patte-      Coltman^  J,,  and  Maule^  J. 
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not  willing  that  it  should  be  done :  they  then  applied  to  Sxch.  Chami 

the  lessor  of  the  plaintiff  for  leave,  which  he  gave,  and  it 

was  done.    In  the  subsequent  years  of  1823,  1825,  and 

1827,  stones  were  dug  at  a  quarry  on  the  farm  by  the 

order  of  the  lessor  of  the  plaintiff,  and  trees  planted  by 

him  on  the  farm  at  different  times.    In  the  year  1829,  the 

defendant,  being  one  of  the  assessors  for  the  land-tax  in 

the  parish,  signed  an  assessment  in  which  he  was  named  as 

the  occupier  of  the  farm  in  question,  and  the  lessor  of  the 

plaintiff  was  named  as  the  proprietor. 

Under  these  circumstances,  the  learned  Judge  directed 
the  jury  that  the  acts  of  the  lessor  of  the  plaintiff  amounted 
to  a  determination  of  the  tenancy  at  will,  and  that  it  was 
for  them  to  consider  whether  a  new  tenancy  at  will  had 
been  created  by  the  parties ;  and  that  if  they  thought  it 
had,  they  must  find  for  the  lessor  of  the  plaintiff,  because 
such  tenancy  at  will  would  not  be  determined,  under  any 
construction  of  the  stat.  3  &  4  Will.  4,  c.  27,  ss.  2  &  7, 
before  1821,  and  this  ejectment  being  brought  in  Easter 
Term,  1840,  would  be  within  twenty  years.  A  bill  of 
exceptions  was  tendered,  and  it  has  been  argued  before  us 
that  this  direction  was  wrong,  for  that  the  learned  Judge 
should  have  put  a  question  to  the  jury,  whether  the  acts 
of  the  lessor  of  the  plaintiff  were  done  with  intention  to 
determine  the  will,  in  which  case  only  they  would  so 
operate ;  and  also  that  there  was  no  evidence  of  a  new 
tenancy  at  will,  but  the  possession  of  the  defendant  after 
those  acts,  if  the  will  was  determined,  amounted  to  a 
tenancy  by  sufferance  only ;  and  in  either  case,  the  time 
of  the  right  of  entry  first  accruing,  according  to  the  true 
construction  of  the  3  &  4  Will.  4,  c.  27,  was  at  the  end  of 
one  year  from  the  original  taking  in  1817. 

We  do  not  think  it  necessary  to  determine  what  is  the 
true  construction  of  that  statute,  inasmuch  as  we  are  of 
opinion  that  the  direction  of  the  learned  Judge  was  quite 
correct,  and  as  the  jury  found  that  a  new  tenancy  at  will 
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Dot 
Bbnititt. 


Eseh.  Chami.  was  created  after  1820.  this  ejectment  was  brouglit  in 

1842  . 

^     proper  time,  whatever  may  be  the  true  construction  of  the 

TuRNKm      statute. 

The  intent  of  an  entry  is  undoubtedly  in  many  cases 
important,  but  in  the  case  of  a  tenancy  at  will,  whatever  be 
the  intent  of  the  landlord,  if  he  do  any  act  upon  the  land, 
for  which  he  would  otherwise  be  liable  to  an  action  of  tres- 
pass at  the  suit  of  the  tenant,  such  act  is  a  determination  of 
the  will,  for  so  only  can  it  be  a  lawful  and  not  a  wrongful  act 
This  appears  to  be  clear  from  the  passages  cited  in  argument 
from  Co.  Litt.  55  b,  57  b,  and  245  b,  and  none  of  the 
cases  cited  on  the  other  side  lead  to  a  contrary  conclusion. 
See  also  the  judgment  in  7  M.  &  W.  232,  after  the  first 
trial  of  this  cause.  Now  it  is  clear  in  this  case,  that  an 
action  of  trespass  would  have  lain  against  the  lessor  of  the 
plaintiff  at  the  suit  of  the  defendant,  for  the  cutting  of  the 
drain  in  1820,  which  was  done  by  his  permission  and 
authority,  after  the  defendant  had  refused  to  allow  i^ 
unless  that  act  be  referred  to  the  right  of  the  lessor  of  the 
plaintiff  to  enter  and  determine  the  will  at  any  time.  The 
act  must  therefore  be  referred  to  such  right,  and  the 
tenancy  at  will  was  clearly  determined.  When  it  had 
been  so  determined,  the  defendant  either  became  a  mere 
trespasser,  or  a  tenant  by  sufferance,  and  for  our  present 
purpose  it  is  immaterial  to  decide  which.  If  however 
nothing  had  been  done  after  that  cutting  of  the  drain  to 
constitute  a  new  tenancy,  it  would  have  been  necessary  to 
construe  the  stat.  3  &  4  Will.  4,  c.  27,  whether  the  de« 
fendant  continued  a  mere  trespasser,  or  might  be  treated 
as  a  tenant  by  sufferance.  But  we  find  that  in  1829  the 
defendant  signs  an  assessment  in  a  form  which  can  hardly 
be  reconciled  to  any  state  of  things  except  a  rightful 
tenancy  of  some  sort,  and  none  other  appearing,  and  no 
rent  being  paid,  there  must  be  a  tenancy  at  vrill.  At  all 
events,  that  document  was  evidence  to  go  to  a  jury  as 
to  the  creation  of  a  new  tenancy,  which  is  sufficient  to 
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shew  that  the  learned  Judge  was  right  in  so  leaving  it  to  Bxch.  Chamb. 

them.  J^^ 

The  judgment  of  the  Court  below  must  therefore  be  Turner 

afiirmed.  Doe 

Judgment  afiBjmed.  „    ^^ 

°  Bennett. 


Hatfield  and  Another  v.  Phillips  and  Others.  Feb.  21. 

X  HIS  was  an  action  of  assumpsit  for  money  had  and  p.  &  Co.  own- 
received,  tried  before  Lord  Abinger,  C.  B.,  at  the  London  tobacco/on^thc 
Sittings  after  Trinity  Term,  1840.     The  pleadings  and  ^^.^^f  **[^^^^^^ 
the  facts  of  the  case  were  in  substance  the  same  as  in  the  the  bill  of  lad- 
case  of  PhUlips  V.  Huth  (a).     The  Lord  Chief  Baron,  in  blank,  in  the 
summing  up,  stated,  that  in  order  to  entitle  the  defendants  fhelr'&ctor  for* 
below  to  a  verdict,  it  was  necessary  that  they  should  prove  **^*-    Y'  *"', 
that  Messrs.  Warwick  &  Clagett,  from  whom  they  received  at  the  Custom- 
certain  dock-warrants  for  a  cargo  of  tobacco  belonging  to  own  name,  and, 
the  plaintiffs  below,  by  way  of  pledge  for  advances  of  Jf^^^JJ^eVhed. 
money,  were  not  only  possessed  of  the  dock-warrants,  but  »"<*  without  the 
intrusted  with  them  by  the  plaintiffs  below^  the  real  owners:  P.  &  Co.,  ob- 
and  that  whether  they  were  so  intrusted  was  a  question  of  ,^rrant  fo^^it" 
fact  for  them  to  determine  upon  the  evidence.    To  this  *" ''"  ^T?  ^  ^ 

*  name,  which  he 

direction  a  biU  of  exceptions  was  tendered  on  the  part  of  pledged  with 
the  defendants  below ;  and  a  writ  of  error  having  been  security  for 
brought  thereon,  the  case  was  argued  in  this  Court  in  last  S"by^them*"o" 
Michaelmas  vacation  (6),  by  Kelly  for  the  plaintiffs  in  error,  ***'™  -—Held, 

^  *'     J  ^  *r  'on  error  in  the 

and  by  the  Solicitor- General  for  the  defendants  in  error«  Exchequer 
It  was  contended  for  the  plaintiffs  in  error,  that  the  factors,  w.  was  not, 

under  the  cir- 
cumstances, by 
reason  of  his  being  intrusted  with  the  bill  of  lading,  necessarily  and  impliedly  intrusted  with  the 
dock-warrant,  &c.,  within  the  meaning  of  the  Factors'  Act,  6  Geo.  4,  c.  94,  s.  2;  but  that  whether 
he  was  so  intrusted  or  not  was  a  question  of  fact  for  the  determination  of  the  jury. 

Held  also,  that  the  judge  was  not  bound  to  state  to  the  jury  what  was  an  intrusting  in  point 
of  law. 

(a)  Dec.  13  &  14,  before  Lord  Denmany  C.  J.,  Tindaly  C.  J.,  Patteson, 
J.,  Williams,  J.,  Coleridge,  J.,  Coltman,  J.,  and  Afaule,  J, 
(6)  6  M.  &  W.  572. 
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1842. 

Hatfield 

V. 

Phillips. 
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being  intrusted  with  the  bills  of  ladings  were  necessarily 
and  impliedly^  in  the  absence  of  any  prohibition  on  the 
taking  out  of  dock-warrants^  or  of  any  specific  instmctioni 
as  to  the  mode  of  effecting  a  sale^  intrusted  also  with  the 
dock-warrants^  and  with  all  other  documents  which  the 
possession  of  the  bills  of  lading  enabled  them  to  obtain  in 
the  course  of  business^  with  a  view  to  a  sale ;  or  at  all 
events^  that  the  learned  judge  ought  to  have  stated  to  the 
jury  what  was  an  intrusting  within  the  meaning  of  the 
Factors'  Act,  6  Geo.  4,  c.  94,  s.  2. 

Cur.  adv.  vult. 


The  judgment  of  the  Court  was  now  delivered  by 

Lord  Denman,  C.  J. — ^This  case  turns  entirely  upon  the 
second  section  of  the  6  Geo.  4,  c.  94.  Lord  Abinper,  in 
his  charge  to  the  jury,  laid  it  down,  that  in  order  to  entitle 
the  defendants  to  a  verdict,  it  was  necessary  for  them  to 
shew  that  Messrs.  Warwick  &  Clagett,  the  factors  for  sale, 
from  whom  they  received  the  dock-warrants  for  the  to- 
bacco  in  question,  by  way  of  pledge  for  advances  of  money, 
were  not  ovij  possessed  of  the  dock- warrants,  but  intrusted 
with  them  by  the  plaintiffs,  the  real  owners.  He  also  told 
the  jury,  that  whether  they  were  so  intrusted  was  a  ques- 
tion of  fact  for  them  to  determine  upon  the  evidence  laid 
before  them.  To  this  charge  a  bill  of  exceptions  was  ten- 
dered, on  the  ground  that  the  question  was  one  of  law  and 
not  of  fact ;  and  that  the  factors,  being  intrusted  with  die 
bills  of  lading,  were  necessarily  and  impliedly  intnuted 
with  the  dock-warrants ;  or,  at  all  events,  that  the  judge 
should  have  told  the  jury  what  was  an  intrusting  in  point 
of  law* 

The  counsel  for  the  defendants  did  not  contend  that  the 
mere  possession  of  a  dock-warrant  was  sufficient  to  brings 
party  within  the  second  section  of  the  statute  in  question; 
the  words  of  the  section,  "  any  person  intrusted  with  and 
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in  possession  of  any  bill  of  lading,  dock- warrant,  &c.,"  are  -BrcA.  Chamb. 
too  plain  to  admit  of  such  contention.     But  he  insisted  ^ 

that  where  a  factor  for  sale  is  intrusted  with  a  bill  of  Hatpield 
lading,  and  authorized  to  deposit  the  goods  in  the  dock  Phillips. 
warehouse  in  his  own  name,  he  is  necessarily  intrusted  in 
point  of  law  to  take  out  a  dock-warrant  in  his  name :  and 
this,  although  it  appeared  in  evidence  that  a  dock-warrant 
is  not  on]y  not  necessary  for  the  purpose  of  sale,  but  ia 
even  inconvenient.  We  think  that  the  answer  given  by 
Lord  Abinger  in  his  charge  is  perfectly  correct :  viz.,  that 
the  intrusting  a  factor  with  the  bill  of  lading  cannot  have 
any  such  effect ;  the  bill  of  lading  is  functus  officio  as  soon 
as  the  goods  are  landed  and  warehoused  in  the]name  of  the 
holder ;  that  holder  then  becomes  possessed  of  the  goods 
themselves  in  the  eye  of  the  law,  and  any  power  he  may 
have  over  them  arises  not  firom  the  bill  of  lading,  but  from 
such  possession.  K  they  are  received  into  his  own  ware- 
house, it  is  clear  that  neither  by  the  common  law  nor  by 
the  statute  in  question  can  he  pledge  the  goods,  nor  will 
there  be  any  document  indicative  of  title  which  can  bring 
him  within  the  second  section  of  the  statute.  If  they 
remain  in  the  dock  warehouse,  and  are  only  in  his  con- 
structive possession,  he  will  be  authorized  to  do  such  acts 
and  to  procure  such  documents  as  are  necessary  and  pro- 
per to  enable  him  to  sell  the  goods.  To  this  extent,  and 
no  further,  is  he  intrusted,  in  the  absence  of  any  specific 
instructions  and  authority.  Whether  a  dock-warrant  be 
such  a  document,  and  the  taking  it  out  in  his  own  name 
be  such  an  act,  as  is  necessary  and  proper  to  enable  him  to 
sell,  must  depend  upon  the  practice  of  each  particular 
trade,  and  frequently  upon  the  circumstances  attending 
each  particular  transaction,  and  therefore  cannot  be  a 
question  of  law,  but  of  fact,  and  ought  to  be  submitted  to 
a  jury.  Neither  is  it  possible  to  say  what  is  an  intrusting 
in  law,  inasmuch  as  there  may  be  an  express  intrusting  by 
delivering  of  a  document  by  the  owner  to  the  factor,  or  by 
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Bxek.  CSoa.  denring  him  expressly  to  procure  such  docnmeiitj  or  there 

may  be  an  implied  intrusting,  firom  the  usual  ooone  of 
dealing  or  other  circumstances,  which  intrusting;  either 
express  or  implied,  is  manifestly  matter  of  erideuoe.  Hub 
point  was  determined,  and  we  think  quite  rightly,  in  the 
Court  of  Exchequer,  in  the  case  of  Phillips  t.  Hmik,  m 
which  case  the  second  section  of  the  statute  in  question 
was  much  considered,  and  the  necessity  of  a  factor  being 
intrusted  with,  as  well  as  possessed  of,  the  document 
pledged  was  fully  shewn.  The  legislature  has  euabksd  the 
factor  to  pledge  goods,  not  when  he  has  the  possession  onljr 
of  the  goods,  because  the  owner  cannot  earmark  them,  and 
so  give  the  pawnee  notice  that  they  are  not  the  propertjr 
of  the  factor,  but  where  he  has  a  document  shewing  tbe 
title  to  the  goods,  which  may  be  so  marked  as  to  shev 
whose  the  goods  are;  therefore,  if  the  owner  does  so  maik 
the  document,  the  factor  cannot  pledge ;  if  the  owner  does 
not  so  mark  it,  he  holds  the  factor  out  to  the  world  ss 
owner,  and  must  take  the  consequence.  But  he  cannot 
be  justly  said  to  hold  the  factor  out  to  the  world  as  owner 
by  such  document,  unless  he  has  intrusted  him  with  tiie 
document ;  and  hence  the  legislature  has  made  such  in- 
trusting a  necessary  circumstance  to  bring  the  case  within 
the  operation  of  the  statute  in  question.  The  existence  or 
not  of  that  circumstance  must  in  all  cases  be  a  question  of 
fact,  and  was  properly  left  as  such  in  this  case  to  the  juir. 
We  are  of  opinion,  therefore,  that  the  direction  and 
charge  of  the  learned  judge  was  perfectly  correct,  that  the 
judgment  must  be  affirmed. 

Judgment  affirmed  (a). 

(a)  After  thii  decision,  the  stat.      ed,  <' That  any  agent  who  shall  tlicic- 
6  &  6  Vict.  c.  39  was  passed,  inti-      after  he  intrusted  with  the 


tuled  "A  n  Act  to  amend  the  Law  re-  sion  of  goods,  or  of  the  docnmeiiti 

lating  to  Advances  hona  fide  made  of  title  to  goods^  shall  he  deemed 

toAgents  intrusted  with  Goods;"  hy  and  taken   to   he  owner  of  such 

the  first  section  of  which  it  is  enact-  goods  and  docunaenta,  ao  fiv  as  Is 


HILARY   VACATION^   5  VICT. 


651 


give  validity  to  any  contract  or 
agreement  by  way  of  pledge,  lien, 
or  security  bona  fide  made  by  any 
person  with  such  agent  so  intrusted 
as  aforesaid,  as  well  for  any  ori- 
ginal loan,  advance,  or  pa3rment 
made  upon  the  security  of  such 
goods  or  documents,  as  also  for 
any  ftirther  or  continuing  advance 
in  respect  thereof ;  and  that  such 
contract  shall  be  binding  upon  and 
against  the  owner  of  such  goods, 
and  all  other  persons  interested 
therein,  notwithstanding  the  per- 
son claiming  such  pledge  or  lien 
may  have  had  notice  that  the  per- 
son with  whom  such  contract  or 
agreement  is  made,  is  only  an 
agent."  And  the  4th  section  enacts, 
*^  That  any  bill  of  lading,  India 
warrant,  warehouse-keeper's  cer- 
tificate, warrant,  or  order  for  the 
delivery  of  goods,  or  any  other  do- 
cument used  in  the  ordinary  coivse 
of  business,  as  proof  of  the  pos- 
session or  control  of  goods,  or  au- 
thorizing or  purporting  to  autho- 
rize, eitlier  by  indorsement  or  by 
delivery,  the  possessor  of  such  do- 


cument to  transfer  or  receive  goods  Bxeh.  Chamb, 


thereby  represented,  shall  be  deem- 
ed and  taken  to  be  a  document  of 
title  within  the  meaning  of  this 
act:  and  any  agent  intrusted  as 
aforesaid,  and  possessed  of  any 
such  document  of  title,  whether  de- 
rived immediately  from  the  owner 
of  such  goods,  or  obtained  by  rea- 
son of  such  agent's  having  been 
intrusted  with  the  possession  of  the 
goods,  or  of  any  other  document 
of  title  thereto,  shall  be  deemed 
and  taken  to  have  been  intrusted 
with  the  possession  of  the  goods 
represented  by  such  document  of 
title  as  aforesaid ;  and  all  contracts 
pledging  or  giving  a  lien  upon 
such  document  of  title  as  aforesaid, 
shall  be  deemed  and  taken  to  be 
respectively  pledges  of,  and  liens 
upon,  the  goods  to  which  the  same 
relates,  &c.  &c.;  and  an  agent 
in  possession  as  aforesaid  of  such 
goods  or  documents,  shall  be  taken, 
for  the  purposes  of  this  act,  to 
have  been  intrusted  therewith  by 
the  owner  thereof,  unless  the  con- 
trary can  be  shewn  in  evidence." 


1842. 


Hatfield 

V, 

Phillips. 


MEMORANDUM. 

Mr.  Justice  Bosanquet  having  resigned  his  seat  in  the 
Court  of  Common  Pleas,  he  was  succeeded,  in  this  Vaca- 
tion, by  CreasweU  Cresswellj  of  the  Inner  Temple,  Esq., 
one  of  her  Majesty's  Counsel;  who  was  first  called  to  the 
degree  of  Serjeant-at-law,  and  gave  rings  with  the  motto 
Leges  juraque :  and,  shortly  afterwards,  received  the  honour 
of  knighthood. 
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Bjfch.  qfPleoi, 
1842. 

jlpril  16.  ROADKNIOHT  V.  GrEEN. 

The  Stat.  4ft  5  X  HIS  was  ail  action  for  assault  and  battery^  which  wai 
wiiei'to^ii/.'  *"6^  at  the  Spring  Assizes,  1837,  when  the  plaintiff  re- 
in  which  the      covered  a  verdict,  dama£C6s  1*.,  and  the  judee  refused  to 

plaintiff  had  not  ^  --o  7  .i       o 

only  obuined  certify  Under  the  stat.  22  &  23  Car.  2,  c.  9,  s.  136,  to  give 

had  lign'ed  the  plaintiff  costs.     On  the  3rd  July,  1840,  the  stat.  3 1 

iof^hb  w.^ii,  ^  ^^^*-  ^-  2"*  ^^  passed,  which  repealed  so  much  of  the 

before  the  pai»-  gtat.  22  &  23  Car.  2,  c.  9,  as  related  to  costs  in  penonal 

Ing  of  that  act.  '  '  -i  *^ 

actions.  On  the  20th  Januar}%  1841,  the  plaintiff  signed 
judgment;  on  the  23rd  Januar}',  the  costs  were  taxed 
in  full,  the  defendant's  attorney  attending  the  taxation; 
and  on  the  same  day  execution  was  issued.  On  the  28tli 
January,  a  rule  was  obtained,  calling  upon  the  plaintiff  to 
shew  cause  why  the  taxation  should  not  be  reviewed^  whidi 
was  argued  in  Easter  Term,  1841.  The  Court  postponed 
their  judgment,  but  appeared  to  be  of  opinion  that  the 


^ 
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ROADKNIQHT 

V. 

Ghebit. 


plaintiff  was  entitled  to  full  costs  {a),  there  being  no  statute  Bxoh,  rf  puom, 
in  operation  which  could  deprive  him  of  that  right  at  the 
time  when  the  judgment  was  signed.  On  the  21st  June^ 
1841,  the  Stat.  4  &  5  Vict.  c.  28,  intituled  "  An  Act  to 
prevent  plaintiffs  in  certain  frivolous  actions  frx>m  obtain- 
ing  their  full  costs  of  suit,'^  was  passed  (&).  And  in  last 
Hilary  Term,  a  rule  was  obtained  on  the  part  of  the  de- 
fendant, calling  upon  the  plaintiff  to  shew  cause  why  pro- 
ceedings should  not  be  stayed,  pursuant  to  the  second 
section  of  that  statute,  on  such  terms  as  the  Court  should 
direct.    Against  which  rule 


Humjrey  now  shewed  cause. — ^The  right  of  the  plaintiff, 
who  has  obtained  judgment  and  execution,  is  a  vested  right, 
and  is  not  affected  by  the  stat.  4  &  5  Vict.  c.  28.     It  may 


(a)  The  following  cases  were 
cited  on  the  argument : — Morgan 
V.  Thorney  7  M.  &  W.  310 ;  Char- 
rington  v.  Meathennghantt  2  M.  & 
W.  228 ;  Reg.  v.  Inhabitants  of 
Matrgan,  8  Ad.  &  £1L  496,  3  N. 
&  P.  502;  rVame  v.  Bererford, 
6  Dowl.  P.  C.  157. 

(b)  Sect.  1  of  this  act,  after  re- 
citing that  it  is  expedient  to  re- 
move all  douhts  whether  plaintifis 
in  actions  commenced,  and  where- 
in verdicts  had  heen  returned,  he- 
fore  the  passing  of  the  3  &  4  Vict, 
c.  24,  for  less  than  40«.,  may  not 
he  entitled  to  their  full  costs,  con- 
trary to  the  manifest  intention  of 
the  same ;  repeals  the  3  &  4  Vict, 
c.  24,  so  far  as  the  same  repeals  or 
may  he  deemed  to  repeal  the  43 
Eliz.  c.  2,  8.  6,  or  the  22  &  23  Car. 
2,  c.  9,  8.  136}  in  respect  to  actions 
wherein  verdicts  had  been  relumed 
hefore  the  passing  of  the  3  &  4  Vict, 
c.  24. 

Sect.    2    enacts    and    declares, 
VOL.  IX.  X 


**  That  no  plaintifF  who  had,  before 
the  passing  of  the  said  act  of  the 
last  session,  obtained  a  verdict  for 
a  less  amount  of  damages  than  40«. 
shall  now  be  entitled  to  full  costs, 
unless  he  was  so  entitled  immedi- 
ately before  the  passing  of  the  said 
act  of  the  last  session:  provided 
nevertheless,  thatif  any  such  plain- 
tiff shall  have  proceeded,  since  the 
passing  of  the  said  last-mentioned 
act,  and  before  the  3rd  day  of  May, 
1841,  to  tax  his  full  costs  on  any 
such  verdict  so  obtained  for  less 
than  40«.,  nothing  in  this  act  con- 
tained shall  deprive  such  plaintiff 
of  any  remedy  thereon  which  he 
may  now  have  for  the  recovery 
thereof:  but  it  shall  be  lawful  for 
such  Court  or  Judge,  on  the  ap- 
plication of  any  defendant  in  such 
action,  to  stay  all  the  proceedings 
on  such  application,  upon  payment 
of  such  costs  as  such  Court  or  Judge 
shall  think  fit. 

X  M*  W. 
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^«^  ^  Pf^^  now  be  asmned  that,  but  for  the  ddar  of  tlie  Gon^  he 

would  have  had  judgment  in  his  ftniiir  befiire  the 


BoA^unan  of  the  act  At  the  period  of  his  signing  jodgim^  there 
was  no  farar  in  finroe  toprerent  his  recofeiing  his  fUl  eorti. 
The  bst  branch  of  the  second  section  suppuaes  a  cnac  where 
the  plaintiff  had  not  yet  taxed  his  costs,  bat  moat  bhIb 
some  iQ^pfioa/icmto  theCkmrtor  itsoflBoerfbrtiiatpnpQseL 
In  Merrick  ▼•  Wakleg  (a),  there  had  been  no  taiatinw  of 
costs ;  and  the  present  is  the  onljr  case  in  whidi  tins  qnes- 
tion  has  arisen,  where  judgment  has  been  signed  anl 
execution  issued.  The  statute  cannot  be  leliuspectire 
upon  a  judgment,  except  by  express  words ;  but  it  ^esks 
onlj  of  persons  who  had,  before  the  passing  {]€  tiie  finer 
act,  obtained  a  verdict  finr  less  than  4(k.  The  ^sintiff  ii 
now  entitled  to  that  judgment  which  would  hsve  been  pro- 
nounced in  his  favour  in  Easter  Term,  1841,  had  the  Govt 
then  deHvered  judgment. 

Arnold,  contril,  was  stopped  hj  the  Court. 

PArnxB,  B. — The  meaning  of  this  act  of  Parliament 
appears  to  me  to  be  perfectly  dear.  But  for  the  profiso 
in  the  second  section,  the  plaintiff  would  not  haTe  been 
entitled  to  proceed  at  all ;  if  he  had,  the  defendant  would 
hare  been  entitled  to  relief  on  audit&  querela,  or  bj  an 
application  to  the  Court.  Then  the  effect  of  that  profin 
is,  that  when  he  has  incurred  the  expense  of  the  fai^afwi^ 
the  act  allows  him  to  go  on,  and  throws  it  upon  the  de- 
fendant to  make  an  application  to  stay  the  prt>ceeding% 
he  being  compelled  to  do  justice  by  paying  the  plaintiff  the 
costs  he  has  incurred  in  the  taxation.  There  is  a  litde 
redundancy  of  expression;  but  the  meaning  dearly  ii^ 
that  the  Court  shall  stay  all  the  proceedings  of  the  plaintif 
on  such  application  of  the  defendant.    The  dauae  rapesn 

(<f)  Q.  B.,  not  reported. 
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to  have  been  framed  to  meet  this  very  case.    If  the  exe-  ExcK  of  puat, 
cation  had  been  actually  levied,  there  might  have  been  '  ^ 

some  question;  but  it  is  not  so;  the  writ  is  only  in  the  Roadknioht 
hands  of  the  sheriff.  The  defendant  is  therefore  entitled  Okuii. 
to  apply  to  stay  the  execution ;  and  the  question  is,  on 
what  terms  he  is  entitled  to  our  interference.  It  certainly 
should  be  on  the  terms  of  the  plaintiff's  being  fidly  in- 
demnified the  costs  of  the  taxation,  of  signing  judgment^ 
and  issuing  execution,  and  also  the  costs  of  resisting  the 
application  for  a  review  of  the  taxation,  and  of  the  present 
rule. 


Alderson,  B. — I  am  of  the  same  opinion.  It  seems 
to  me  that  Mr.  JSun^ey  was  right  on  the  question  in- 
▼olved  in  the  first  rule,  and  the  plaintiff  was  entitled  to 
sign  judgment  and  tax  his  costs;  but  that  the  defendant 
is  equally  entitled,  under  the  second  act,  to  apply  for  a 
stay  of  the  proceedings  on  the  execution^  on  the  terms  of 
his  paying  all  the  costs  which  the  plaintiff  has  incurred, 
trusting  that  the  law  would  remain  the  same. 

BoLFs,  B.,  concurred. 

Bule  absolute  accordingly. 


The  above  costs  having  been  taxed  at  the  sum  of 
29/.  11«.  4d.,  a  rule  was  obtained,  calling  upon  the  plaintiff 
to  shew  cause  why  the  sum  of  9/.  11«.  4(/.,  being  the 
amount  of  costs  of  the  day  for  not  proceeding  to  trial  in 
the  year  1837,  should  not  be  set  off  against  the  above 
sum.  It  appeared  that  these  costs  had  never  been  de- 
manded, and  that  all  the  proceedings  subsequent  to  the 
verdict  had  been  taken  by  the  plaintiff's  attorney  at  his 
own  expense,  in  order  to  recover  his  costs. 

Humfrey  shewed  cause. — ^These  costs  of  the  day,  which  May  9. 

xx2 


656  CA8I8   IN  THE  IXCHIQUER, 

Bjtch.  4  PUat,  have  never  been  demanded  until  the  present  tune,  cannot 
.  ^  ^  be  set  off  against  the  costs  upon  this  rule.  They  ou^ 
RoADKNidHT    to  have  been  set  off  against  the  costs  of  the  trial. 

GsKKir. 

W.  H.  fVatwUf  contr^ — ^These  are  interlocutory  costs, 
which  may  be  set  off  either  against  final  or  against  other 
interlocutory  costs.  The  attorney^  who  came  to  the  Court 
on  mere  speculation^  is  not  entitled  to  any  extraordinary 
favour. 

Per  Curiam. — This  rule  must  be  discharged  with  costk 
The  attorney  has  a  lien  to  the  amount  of  the  costs  allowed 
on  this  rule^  and  is  entitled  to  retain  it  for  that  amoant, 
and  ought  not  to  have  that  sum  reduced  by  the  costs  of 
the  day.  These  were  costs  specially  given  under  an  act 
of  Parliament :  the  rule  was  discharged  on  equitabk 
grounds^  and  the  object  of  the  Court  was^  to  prevent  the 
attorney  from  sustaining  any  loss ;  we  should,  therefore, 
have  disallowed  this  claim  of  set-off^  had  we  been  apprised 
of  it.  As  the  law  stood  at  the  passing  of  the  8  &  4  Vict 
c.  24,  he  was  clearly  entitled  to  go  on  and  recover  bis  M 
costs ;  and  even  under  the  second  act,  he  was  at  liberty 
to  proceed,  and  would  have  obtained  his  full  costs,  unless 
the  defendant  had  interposed  by  applying  to  the  Court 
He  is  therefore  entitled  to  be  indemnified. 

Rule  discharged,  with  costs. 
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EmH,  of  Pleai, 
1842. 

LOOSEMORE  V.  EaDFORD.  ^_^  iq^ 

Covenant. — The  declaration  stated,  that  whereas  the  The  plaintiff 
defendant,  before  and  at  the  time  of  the  making  of  the  being  jo^int  " 
indenture  hereinafter  mentioned,  was  indebted  to  H.  D.  °»*^«"  o^» 

^  promissory 

and  G.  B,  in  the  sum  of  JE400,  secured  to  them  by  a  pro-  "o^e.  the  de- 
fendant as  prin« 
missory  note  made  by  the  defendant,  and  by  the  plaintiff  cipai  and  the 

as  the  defendant's  surety,  and  in  95/.  5*.  9rf.  for  interest  Jure^y,  the  de- 
thereon ;  and  thereupon,  by  a  certain  indorsement  bearing  ^^^^ant  rove- 
date  &c.,  made  between  the  defendant  of  the  one  part,  plaintiff  to  pay 
and  the  plaintiff  of  the  other  part,  the  defendant  cove-  the  payee  of 
nanted  with  the  plaintiff,  that  he  the  defendant  would  well  ^venTay?but 
and  truly  pay  to  the  said  H.  D.  and  G.  B.  the  sum  of  made  default: 

'^    *^  ^  —Held,  in  an 

£400,  with  interest  as  aforesaid,  on  the   13th  day  of  action  on  this 

August  then  next.     Breach,  that  the  defendant  did  not  the  plaintiff^ 

pay  to  the  said  H.  D.  and  G.  B.,  or  either  of  them,  the  t'^ough  ^hfhad 

said  sum  of  £400  and  interest,  or  any  part  thereof,  on  the  not  pa>d  the 

_  note,  to  recover 

said  13th  day  of  August,  or  at  any  other  time.  the  fuu  amount 

The  defendant  pleaded  payment  into  Court  of  1*.  and  dama^^*^  ° 
no  damages  ultra,  which  latter  averment  was  traversed  by 
the  replication. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Middle- 
sex Sittings  after  Hilary  Term,  it  apjjeared  that  the  de- 
fendant being  in  embarrassed  circumstances,  the  payees 
had  informed  the  plaintiff  that  they  should  hold  him  liable 
upon  the  note,  whereupon  he  obtained  froia  the  defendant 
the  deed  mentioned  in  the  declaration.  The  note  was  still 
unpaid  at  the  time  of  the  trial :  and  it  was  objected  that 
the  plaintiff  was  therefore  entitled  to  recover  nominal 
damages  only.  The  Lord  Chief  Baron  overruled  the  ob- 
jection, and  under  his  direction  the  plaintiff  had  a  verdict, 
damages  £500. 

Erie  now  moved  for  a  new  trial,  on  the  ground  of  mis- 
direction.— The   plaintiff,  not  having  actually   paid  any 


668  CASES   IN   THE   EXCHEQUER^ 

Ea^  of  PUoi,  money  on  the  note^  has  suffered  no  substantial  injury,  and 
^     is  entitled  to  nominal  damages  only.     The  money  might 
LooscMo&B     iiaye  beeu  paid  by  the  defendant  after  the  day  of  payment 
Radford,      mentioned  in  the  covenant.     The  action  is  prematurely 
brought.     In  HambleUm  v.  Veere  (a),  where  the  plaintiff 
declared  for  an  injury  in  procuring  his  apprentice  to  de- 
part from  his  serrice^  and  for  the  loss  of  his  service  for  the 
whole  residue  of  his  term  of  apprenticeship^  and  the  jury 
assessed  the  damages  generally^  the  judgment  was  arrested 
on  the  ground  that  the  term  had  not  expired  when  the 
action  was  brought.     Here  the  plaintiff  had  no  substantisl 
cause  of  action  until  after  payment  of  the  note  by  him. 
There  is  nothing  to  prevent  the  payees  of  the  note  firom 
suing  the  defendant,  in  which  case  he  will  have  to  pay  the 
money  twice  over. 


Parke,  B. — ^I  think  there  ought  to  be  no  rule, 
an  absolute  and  positive  covenant  by  the  defendant  to  pay 
a  sum  of  money  on  a  day  certain.    The  money  was  not 
paid  on  that  day,  nor  has  it  been  paid  since.     Under 
these  circumstances,  I  think  the  jury  were  warranted  ia 
giving  the  plaintiff  the  full  amount  of  the  money  due  upon 
the  covenant.    If  any  money  had  been  paid  in  respect  of 
the  note  since  the  day  fixed  for  the  payment,  that  would 
relieve  the  plaintiff  pro  tanto  from  his  responsibility.    The 
defendant  may  perhaps  have  an  equity  that  the  money  he 
may  pay  to  the  plaintiff  shall  be  applied  in  discharge  of 
his  debt :  but  at  law  the  plaintiff  is  entitled  to  be  placed 
in  the  same  situation  under  this  agreement,  aa  if  he  bad 
paid  the  money  to  the  payees  of  the  bill. 

Alderson,  B. — The  question  is,  to  what  extent  has  the 
plaintiff  been  injured  by  the  defendant's  default?  Certain^ 
to  the  amount  of  the  money  that  the  defendant  ought  to 

(a)  2Saund.  169. 
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have  paid  according  to  his  covenant.    The  case  resembles  E*dL  rf  PUat, 
that  of  an  action  of  trover  for  title-deeds^  where  the     ^   ^^*  ^ 
jory  may  give  the  full  value  of  the  estate  to  vrhich  they     Loossmore 
belong  by  way  of  damages^  although  they  are  generally      Radfokd. 
reduced  to  40s,  on  the  deeds  being  given  up. 

OuBNSY^  B.^  and  Rolfs^  B.^  concurred. 

Bule  refused. 


Elkinoton  v.  Holland.  .    .,  __ 

Aptii  18* 

X HIS  was  an  action  for  work  and  labour  as  an  attorney.  A  warrantor 
The  defendant  pleaded  the  general  issue.  attested  in  the 

At  the  trial  before  Lord  AHnger,  C.  B.,  at  the  kst  «  sSd/""""' 
Assizes  for  the  county  of  Warwick,  it  appeared  that  the  ff  *'®^  «nd  de- 

"        ^  '  irir  liTered  by  J.A.J 

plaintiff,  having  been  applied  to  by  the  defendant  to  advise  in  my  presence, 

him  as  to  the  best  mode  of  securing  a  debt  due  to  the  myself  as  attor- 

defendant  from  one  Ankers,  recommended  that  a  warrant  j*)J°c^re88iy 

of  attorney  should  be  eiven  by  Ankers,  and  drew  up  a  form  n«raed  by  him 

.  .  ,..,  to  attest  his  ex- 

forit,  together  with  the  attestation;  which  latter  was  in  ecuUon  of  these 
the  following  words : — "  Signed,  sealed  and  delivered  by  ^HeidXj  M- 
the  said  Joseph  Ankers  in  my  presence,  and  I  subscribe  b^'^'flciclu* 
myself  as  attorney  for  the  said  Joseph  Ankers,  expressly  Parkt,  B.,  du- 

bitante. 

named  by  him  to  attest  his  execution  of  these  presents.^'  But,  assum- 
The  warrant  of  attorney  was  signed  by  Ankers,  and  at-  ^fi'n^^to  be*** 
tested  by  his  attorney,  who  subscribed  himself  as  "  John  !**^»  ^*^»  ^'l 

•^  "^ '  It  was  not  such 

M.  Underbill,   attorney.  No.  110,  New-street,  Birming-  gross  negii- 
ham.^'     By  an  order  of  Alderson,  B.,  this  warrant  of  dude  the  attor- 
attorney  was  set  aside,  on  the  ground  that  it  was  defective  dftor^from  re!* 
in  not  containing  an  express  declaration  by  the  attesting  cohering  his 
witness  of  his  being  the  attorney  for  the  defendant,  ac-  spect  of  the 
cording  to  the  provisions  of  1  &  2  Vict.  c.  110,  s.  9:  and  tomey,  it  having 
the  defendant,  who  had  seized  in  execution  and  sold  the  ^  d'efccdlT^* 
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Ezeh,  of  Pleat,  eoods  of  Ankers  under  a  judgment  entered  upon  the  war- 
1842  •     « 

^  rant  of  attorney,  was  compelled  to  refund  the  amount  to 

Elkikotom     the  assignees  of  Ankers,  who  had  hecome  bankrupt.    It 

Vm 

Holland,  was  contended  at  the  trial  of  this  cause,  that  the  plaintiff 
was  not  entitled  to  recover  the  costs  of  preparing  the 
warrant  of  attorney,  on  the  ground  that  the  instrument 
had  been  so  improperly  and  negligently  drawn  that  it 
became  altogether  useless  to  the  defendant.  The  learned 
Judge  thought  the  plaintiff  entitled  to  recover,  as  it  was 
not  a  case  of  gross  negligence;  and  he  accordingly  directed 
the  jury  to  find  for  the  plaintiff,  giving  leave  to  the  plaintiff 
to  move  to  enter  a  nonsuit.  A  verdict  having  been  found 
for  the  plaintiff. 

Hill  now  moved  accordingly. — ^The  plaintiff  is  not  en- 
titled to  recover  the  charge  for  preparing  the  warrant  of 
attorney;  for  either  the  attestation  was  good,  in  which 
case  he  ought  to  have  moved  to  set  aside  the  Judge's 
order;  or  if  it  was  defective,  the  instrument  having  been 
prepared  by  himself,  and  turning  out  to  be  utterly  valoe- 
less  from  his  own  gross  negUgence,  he  cannot  recover  any 
charge  for  preparing  it.    The  stat.  1  &  2  Vict.  c.  110,  s.  9, 
enacts  '^  that  no  warrant  of  attorney  to  confess  judgment 
in  any  personal  action,  or  cognovit  actionem  given  by  any 
person,  shall  be  of  any  force,  unless  there  shall  be  present 
some  attorney  of  one  of  the  superior  courts  on  behalf  of 
such  person,  eapressly  named  by  him,  and  attending  at  his 
request,  to  inform  him  of  the  nature  and  effect  of  such 
warrant  or  cognovit,  before  the  same  is  executed,  whidi 
attorney  shall  subscribe  his  name  as  a  witness  to  the  due 
execution  thereof,  and  thereby  declare  himself  to  be  attor- 
ney for  the  person  executing  the  same,  and  state  that  he 
subscribes  as  such  attorney .''   The  meaning  of  that  is,  that 
he  shall  state  in  precise  and  positive  terms  in  the  attestar 
tion,  that  he  is  the  attorney  of  the  party  executing  the  in- 
strument.  But  that  was  not  done  in  the  present  case.    In 
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Potter  V.  Nicholson  (a),  it  was  held  that  a  witness  to  a  cog-  Exeh.  of  PUas, 

.  .  1842 

novit  must  not  only  declare  himself  in  the  attestation  to  be  ^ 

the  attorney  for  the  party,  but  also  that  he  subscribes  his  Elkinoton 
name  as  such.  This  is  such  a  disregard  of  the  express  Holland. 
words  of  an  act  of  Parliament  as  amounts  to  gross  negli- 
gence in  an  attorney,  and  will  preclude  him  from  recovering 
for  the  work  so  done.  He  is  required  by  the  act  to  do  two 
things;  first,  to  make  the  subscribing  attorney  declare, 
in  positive  terms,  that  he  was  the  defendant's  attorney ; 
secondly,  that  he  subscribed  as  such  attorney :  and  he  takes 
upon  himself  to  omit  one  of  these  requisites, 

Parke,  B. — ^I  doubt  much  whether  the  attestation  is 
not  sufficient.  The  act  of  Parliament  does  not  state  the 
precise  terms  that  are  to  be  used,  but  merely  the  sub- 
stance. Two  of  the  requisites  of  the  act  have  been  com- 
plied with;  the  defendant's  attorney  has  subscribed  his 
name  as  a  witness,  and  has  stated  that  he  subscribes 
as  such  attorney.  Does  he  not,  by  the  act  of  subscrip- 
tion, declare  that  he  is  the  attorney,  or  must  he  make 
that  statement  in  positive  terms?  My  Brother  Alderson 
adheres  to  his  former  opinion,  and  thinks  that  a  positive 
statement  is  necessary,  and  I  am  far  from  saying  that 
he  is  wrong.  But  at  all  events,  this  is  not  a  case  in  which 
the  attorney  has  been  guilty  of  that  crassa  negligentia 
which  disentitles  him  to  recover.  It  would  be  hard  on  so 
doubtful  a  point  as  this  to  deprive  him  of  his  remuneration. 
He  has  not  infringed  any  plain  rule  of  law  or  point  of 
practice ;  the  utmost  that  can  be  said  is,  that  he  has  mis- 
construed a  doubtful  act  of  Parliament. 

Alderson,  B. — I  agree  in  thinking  that  this  rule  ought 
to  be  refused,  on  the  ground  that  it  would  be  most  unfair 
if  an  attorney  were  to  be  precluded  from  recovering  his 
fair  remuneration,  merely  because  he  has  made  a  mistake 

(a)  8  M.  &  W.  294. 
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Elkington 

V. 

Holland. 


Exeh.  cf  PUoM.  in  constminff  a  doubtful  act  of  Parliament.     Before  I  set 

1842 

aside  this  warrant  of  attorney^  I  consulted  sevenil  of  the 
Judges^  which  shews  that  I  entertained  a  doubt  about  it; 
and  they  concurred  in  my  view  of  the  case.  I  still  adhere 
to  the  opinion  I  then  entertained,  and  think  that  he  ought 
to  state  in  positive  terms  that  he  is  the  attorney  of  the  party. 
Every  attorney  who  witnesses  an  instrument  of  this  nature 
should  declare  in  the  attestation,  not  only  that  he  is  the 
attorney  attending  on  behalf  of  the  party  executing  the 
instrument,  but  that  he  subscribes  his  name  thereto  m 
such  attorney. 


BoLFE,  B.,  concurred. 


Rule  refused. 


Jpril  IS. 


Where  a  lessee 
of  lands  demis- 
ed to  him,  his 
heirs  and  as- 
sies, for  lives, 
devised  the 
premises  for  the 
residue  of  the 
term  to  W.  J.  L. 
and  his  assigns, 
who  died  intes- 
tate I—Held, 
that  the  pre- 
mises did  not 
go  to  the  heir 
of  W.  J.  L.,  but 
to  his  personal 
representative, 
under  the  Stat, 
of  Frauds,  29 
Car.  2,  c.  3, 
S.12. 


Doe  d.  Sophia  Lewis,  Administratrix  of  W.  J.  Lswis,  «• 

William  Lewis. 

Ejectment.— The  cause  was  tried  before  Mauk,  J., 
at  the  last  Assises  at  Carmarthen,  when  a  verdict  was  takoi 
for  the  plaintiff  by  consent^  with  liberty  to  the  defendant 
to  move  to  enter  a  verdict  or  a  nonsuit,  according  to  the 
opinion  of  the  Court  upon  the  facts  of  the  case,  which  were 
as  follows : — ^William  Lewis,  the  grandfather  of  the  defend- 
ant, being  possessed  of  a  lease  granted  to  him  by  one 
Nathaniel  Morgan,  to  hold  to  him  the  said  William  Lewis, 
his  heirs  and  assigns^  for  the  lives  of  three  persons  named 
in  the  lease,  one  of  whom  was  still  living,  by  his  will^  dated 
the  25  th  of  March,  1817,  devised  the  premises  in  question 
to  his  son  W.  J.  Lewis,  and  his  assigns,  during  the  residue 
of  the  lease,  subject  to  the  payment  of  the  rent  and  the 
performance  of  the  covenants.  W.  J.  Lewis^  the  son, 
having  died  intestate  in  possession  of  the  premises,  the 
defendant  took  possession  of  them  as  his  nephew  and 
heir-at-law.    This  ejectment  was  brought  by  the  admini- 
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stratrix  of  W.  J.  Lewisi  and  the  question  was  whether  the  Bxeh.  of  puom, 
leasehold  premises  belonged  to  the  personal  respresentative 
or  to  the  heir. 

John  Wilson  now  moved  accordingly. — This  case  raises  a 
question  about  which  much  doubt  exists  in  the  profession. 
The  original  lease  to  Wm.  Lewis^  the  grandfather^  having 
created  a  real  estate  pur  autre  vie  in  him  and  his  heirs, 
the  right  of  the  heirs  to  take  as  special  occupants  could 
not  be  taken  away  without  the  use  of  technical  language 
in  the  will  sufficient  for  that  purpose;  but  this  will^  so  far 
from  containing  any  words  of  that  description,  devises  the 
premises  to  Wm.  Lewis  and  his  asriffna, — a  word  which 
is  construed  to  mean  heir  or  executor  according  to  the 
subject-matter  of  the  devise ;  where  it  is  real  estate  it  goes 
to  the  heir,  where  personal,  to  the  executor  or  admini- 
strator. This  was  an  estate  of  freehold,  and  the  defendant, 
being  the  heir,  would  be  considered  the  assignee  in  law : 
Williams  v.  Jekyl  (a).  Where  the  designation  is  equivocal, 
it  has  been  held  that  the  titie  of  the  heir  is  preferable  to 
that  of  the  executor :  Atkinson  v.  Baker  {b). 

Parke,  B. — It  has  been  said  that  much  doubt  exists  in 
the  profession  as  to  the  question  which  has  been  raised  in 
this  case ;  but  I  do  not  see  why  such  doubt  should  have 
existed.  Originally  there  was  a  special  occupant  desig- 
nated in  the  lease  to  William  Lewis,  the  grandfather,  his 
heirs  and  assigns ;  but  when  the  grandfather  devised  the 
premises  to  W.  J.  Lewis,  the  son,  and  his  assigns,  he 
thereby  defeated  the  title  of  his  heirs  as  special  occupants, 
and  the  devisee  continued  to  hold  the  property  to  himself 
and  his  assigns  for  the  residue  of  the  term.  The  utmost 
that  could  be  said  is,  that  if  W.  J.  Lewis  the  son  had 
made  an  assignment  of  the  lease,  perhaps  his  assignee 

(a)  2  Ves.  sen.  681.  (6)  4  T.  R.  229. 
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but  where^  as  is  the  case  here,  he  makes  no  assignment  at 
all,  it  falls  within  the  express  words  of  the  Statute  of 
Frauds,  29  Car.  2,  c.  8,  s.  12,  which  provides  that,  in  case 
there  shall  be  no  special  occupant  of  an  estate  held  pur 
autre  vie,  it  shall  go  to  the  executors  or  administratora  of 
the  party  that  had  the  estate  thereof.  Now  here  there  is 
no  special  occupant,  the  title  of  the  first  lessee  having  been 
put  an  end  to  by  the  will;  the  land  has  been  held  under  a 
tenancy  pur  autre  vie  to  W.  J.  Lewis  the  son,  and  lus 
assigns  j  and  as  he  died  without  creating  any  assigns,  the 
property  goes  to  his  personal  representative.  It  is  said, 
however,  that  although  there  was  here  no  express  assign- 
ment by  W.  J.  Lewis  the  son,  the  property  may  go  to 
his  heir,  as  being  the  assign  in  law ;  but  it  must  be  remem- 
bered that  this  is  a  devise  under  the  stat.  29  Car.  2,  c  3, 
not  under  the  Statute  of  Wills,  relating  to  an  estate  in  fee- 
simple;  and  I  do  not  think  that  ''assigns^'  can  be  con- 
sidered as  comprised  under  the  words  '^  heirs,  executant 
or  administrators,^'  used  in  that  statute.  The  word  ''ss- 
sign''  does  not  mean  ''heir;"  it  means  a  person  snbstitiited 
for  another  by  an  act  of  some  kind  or  other ;  and  as 
the  devisee  has  not  done  any  act  to  appoint  any  assign,  the 
property  must  go  to  his  administratrix. 


Aldersox,  B.,  and  Rolfe,  B.,  concurred. 


Role  refitted. 
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Exch,  of  Pleas, 
1842. 

Norton  v.  Scholefield.  ^liTlSTa^ 

V^ASE  for  an  injury  to  the  plaintiff's  reversionary  in-  in  case  for 

terest. — ^The  declaration  alleged^  that  before  and  at  the  ^^"a'a^*"* 

time  of  committing  the  mevance,  &c.,  the  premises  were  r'®"'  *°^  ^*"* 

in  the  possession  of  one  A.,  as  tenant  thereof  to  the  plain-  nating  the  water 

.«.     1  .  1  i.  ^1       ^  ^         •        •         of  the  well,  the 

tiff^  the  reversion  thereof  expectant  on  the  determination  plea  of  not 
of  the  said  tenancy  belonging  to  the  plaintiff.     It  then  Sue^iJ^Si'thc 
stated  the  right  of  the  plaintiff  and  his  tenants  to  a  certain  ^f  <^  ^[^^  «'««" 

°  ^  tion  of  the  ceit- 

well  and  pump :  that  the  defendant  was  possessed  of  pre-  pool,  and  that 

the  water  was 

mises  adjoining  the  premises  of  the  plaintiff,  and  that  he,  in-  thereby  con- 
tending to  injure  the  plaintiff,  &c.,  erected  a  cesspool  so  near  **™^n»^*^- 
the  well  and  pump,  that  the  water  was  contaminated  and 
rendered  useless  by  the  oozing  out  of  the  soil  and  filth 
from  the  cesspool.  The  defendant  had  applied  to  Lord 
Denman,  C.  J.,  at  chambers,  for  leave  to  plead  the  follow- 
ing pleas : — first,  not  guilty ;  secondly,  a  traverse  of  the 
right  of  the  plaintiff  and  his  tenants  to  the  use  of  the  well 
and  pump ;  thirdly,  a  traverse  of  the  plaintiff^s  reversionary 
interest  in  the  prembes ;  and  lastly,  a  special  plea,  denying 
that  the  water  in  the  well  had  been  contaminated  by  the 
erection  of  the  cesspool.  Lord  Denman,  C.  J.,  refused  to 
allow  the  last  plea,  on  the  ground  that  the  subject-matter 
of  that  defence  might  be  given  in  evidence  under  the  plea 
of  not  guilty. 

Waddington  now  applied  to  the  Court  for  leave  to  plead 
the  above  four  pleas,  and  submitted  that  the  plea  of  not 
guilty  put  in  issue  only  the  fact  of  the  erection  of  the  cess- 
pool. 

Parke,  B. — I  think  the  Lord  Chief  Justice  was  right  in 
disallowing  the  last  plea;  not  guilty  puts  in  issue  both  the 
act  complained  of  and  its  consequences.    In  actions  for 


;?.  \  jerF^r.^TT  Ji  ^ercr  lilDwed  ^o  plead  tliat  the 


Madon  leAuei 


^        X3.ES?A55  iir  iroucin^  and  entenng  tlie  dwdfiag- 

^       jgnae 'rf 'ag  ygnnif.  ami  sikiiig  and  <amiiug  away  certiJE 

rioda  ami  Hngrrui  raensn,  and  ainiertmg  and  dispoang 

PSbl  aoc  snfZtT*  by  iCacutif. 

Ar  t&e  tzzai  lidfaie  CmeaMraOL  J^  at  tlie  last  Sping 

luiTTi  a£  Ouird.  de  trespaaa  to  the  dwelfing-lioiiBei  nd 

ihe  "^^^-f  tfie  sQods  ami  aellxne  them  br  auction,  haiing 

been,  ^r^s^^  it  was  objected  by  the  defendant's  eomad, 

that  ^e  plainisf  was  entided  to  recuier  damages  only  ibr 


thm  ;wej  va  ind  the  tfcsiiaai  to  the  haaae,  as  the  declaration  did  not  tier 

a  T«riks  Sir  *  .      , 

!h«  yi^""^^       that  the  zoods  were  the  plazntzir 9 ;  and  the  learned  Judge 


jy       being  of  uhar  opinion,  directed  the  joir  to  find  for  the 
plainuf.  wirh  nominal  damages;  bat  gare  the  plaintiff 


thcUTSDMiU 


Held,  xhaz  th«    HbcrtT  to  mofe  to  increase  the  damages  by  the  amomit 

plaiad^wM 

wK  cnndcd  to     which  the  goods  prodnced  on  the  sale. 


far  the  value  of 

2*«*»^ ■■  LudknCf  Serjt.,  now  moved  accordingly. — ^The  gist  rf 

jiJiqr^  to  be      the  action  was  the  trespass  to  the  dwelling-hoase,  and  the 
pWoUC^'^  ^     taking  away  the  goods  was  matter  of  aggramtion^  whicb 

the  jnry  ongfat  to  hare  been  directed  to  take  into  their 
consideration,  although  the  goods  were  not  alleged  to  be 
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\ie  property  of  the  plaintiff.    In  the  note  to  Taylor  v.  Eieh.  of  PUat, 

Fells  {a),  Mr.  Serjeant  Williams  lays  down  the  rule  thus : 

-''  K  the  declaration  were  for  breaking  the  close  as  well  as 

Mr  taking  the  fish^  without  specifying  their  number  or 

ind,  it  seems  it  would  be  good^  even  upon  a  special  de- 

luxrer;  because  breaking  the  close  is  considered  as  the 

irincipal  ground  and  foundation  of  the  action^  and  taking 

he  fish  as  matter  of  aggravation  only :" — citing  Chambers 

\  Greenfield  {b).      [Alderson,  B. — In  that  case  the  fish 

rere  alleged  to  be  the  property  of  the  plaintiff.]     In  this 

BBC  the  goods  were  stated  to  be  in  the  dwelling-house, 

md  must  therefore  be  presumed  to  be  the  property  of  the 

daintiff. 

Parke,  B. — I  am  of  opinion  that  the  plaintiff  is  not 
entitled  to  a  rule  to  increase  the  damages.  He  could  not 
maintain  an  action  for  taking  the  goods,  without  proving 
liat  they  were  his  property ;  but  here  there  is  no  allega- 
aon  that  they  belonged  to  him,  nor  any  admission  to  that 
sflbct  on  the  record.  Taking  the  goods  is  not  mere  matter 
if  a^ravation,  but  of  substance.  If  the  case  had  gone 
^erally  to  the  jury,  and  they  had  found  joint  damages 
br  the  trespass  to  the  house  and  for  taking  the  goods, 
here  would  be  no  error  on  the  face  of  the  record;  but  if 
'here  had  been  a  special  plea  that  the  goods  were  not  the 
plaintiff's,  and  general  damages  had  been  assessed,  the 
judgment  would  be  arrested,  according  to  the  case  of 
Granvel  v.  Robotham  (c).  As  the  record  now  stands,  you 
lave  no  right  to  damages  for  the  goods  separately. 

Aldebson,  B.,  and  Bolfe,  B.,  concurred. 

Bule  discharged. 

(a)  2  Saund.  74.  (6)  3  Wile.  292.  (e)  Cro.  Jac.  8C5. 


666 


CA8B8   IN   THE   EXCHIQinBR, 


Ejcek,  9f  PUas,  negligence,  a  defendant  is  never  allowed  to  plead  tbat  iht 
^     injury  was  caused  by  the  plaintiff's  own  negligence. 

NOBTON 

ScHOLmFiBLo.       Alderson,  B. — By  the  general  issue  the  defendant  wasp, 

I  am  not  guilty  of  erecting  a  building  which  ia  a  nab* 


a 


ance. 


>3 


Rolfs,  B.,  concurred. 


Motion  refoaed. 


AprUW. 

Trespais  for 
breaking  and 
entering  the 
dwelling-house 
of  the  plaintiff, 
and  taking 
away  certain 
goods  therein, 
not  alleging 
them  to  be  the 
plaintiff's 
goods.    Plea, 
not  guilty  by 
sutute.    The 
learned  judge 
at  the  trial 
haring  directed 
the  jury  to  find 
a  Terdict  for 
the  plaintiff, 
with  nominal 
damages,  for 
the  trespass  to 
the  house : — 
Held,  that  the 
plaintiff  was 
not  entitled  to 
damages  also 
for  the  Talue  of 
the  goods,  as 
they  were  not 
alleged  to  be 
the  property  of 
plaintiff. 


P&iTCHARD  V.  Long. 

iRESPASS  for  breaking  and  entering  the  dwdlii^ 
house  of  the  plaintiff,  and  taking  and  carrying  away  oeitaii 
goods  and  chattels  therein,  and  converting  and  dispoaiiig 
of  the  same  to  his  own  use. 

Plea,  not  guilty  by  statute. 

At  the  trial  before  Cres3wett,  J.,  at  the  last  Spring 
Assizes  at  Oxford,  the  trespass  to  the  dwelling-hons^  and 
the  taking  the  goods  and  selling  them  by  auction^  haiiiig 
been  proved,  it  was  objected  by  the  defendant's  ocransd, 
that  the  plaintiff  was  entitled  to  recover  damages  only  fir 
the  trespass  to  the  house,  as  the  declaration  did  not  aver 
that  the  goods  were  the  plaintiff's ;  and  the  learned  Judge 
being  of  that  opinion,  directed  the  jury  to  find  for  the 
plaintiff,  with  nominal  damages;  but  gave  the  plaintiff 
liberty  to  move  to  increase  the  damages  by  the  amoont 
which  the  goods  produced  on  the  sale. 

Ludlow,  Serjt.,  now  moved  accordingly. — ^The  gist  of 
the  action  was  the  trespass  to  the  dwelling-house^  and  the 
taking  away  the  goods  was  matter  of  aggravation^  whidi 
the  jury  ought  to  have  been  directed  to  take  into  their 
consideration,  although  the  goods  were  not  aDeged  to  be 
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the  property  of  the  plaintiff.     In  the  note  to  Taylor  v.  ^'ch.  of  PUat, 
Wells  (a),  Mr.  Serjeant  Williams  lays  down  the  rule  thus :  "'  ^ 

— "  If  the  declaration  were  for  breaking  the  close  as  well  as  Phitchard 
for  taking  the  fish^  without  specifying  their  number  or  Long. 
kind,  it  seems  it  would  be  good,  even  upon  a  special  de- 
murrer; because  breaking  the  close  is  considered  as  the 
principal  ground  and  foundation  of  the  action,  and  taking 
the  fish  as  matter  of  aggravation  only  \" — citing  Chambers 
V.  Greenfield  {b).  [Alderson,  B. — In  that  case  the  fish 
were  alleged  to  be  the  property  of  the  plaintiff.]  In  this 
case  the  goods  were  stated  to  be  in  the  dwelling-house, 
and  must  therefore  be  presumed  to  be  the  property  of  the 
plaintiff. 

Pabke,  B. — I  am  of  opinion  that  the  plaintiff  is  not 
entitled  to  a  rule  to  increase  the  damages.  He  could  not 
maintain  an  action  for  taking  the  goods,  without  proving 
that  they  were  his  property;  but  here  there  is  no  allega- 
tion that  they  belonged  to  him,  nor  any  admission  to  that 
effect  on  the  record.  Taking  the  goods  is  not  mere  matter 
of  aggravation,  but  of  substance.  If  the  case  had  gone 
generally  to  the  jury,  and  they  had  found  joint  damages 
for  the  trespass  to  the  house  and  for  taking  the  goods, 
there  would  be  no  error  on  the  face  of  the  record;  but  if 
there  had  been  a  special  plea  that  the  goods  were  not  the 
plaintiff's,  and  general  damages  had  been  assessed,  the 
judgment  would  be  arrested,  according  to  the  case  of 
Granvel  v.  Robotham  (c).  As  the  record  now  stands,  you 
have  no  right  to  damages  for  the  goods  separately. 

Aldebson,  B.,  and  Bolfe,  B.,  concurred. 

Bule  dischai^d, 

(a)  2  Saund.  74.  {b)  3  Wils.  292.  (c)  Cro.  Jac.  865. 
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^prt/  20. 


KiDDELL   t;.  BURNARD. 

The  term  ASSUMPSIT  to  rccover  damages  for  the  breach  of  a 

wwantJroTa*    warranty  of  the  soundness  of  three  bullocks, 
ani'marim?*'        The  defendant  pleaded  two  pleas,  traversing  the  war- 
plies  the  ab-      ranty  and  the  unsoundness. 

ditease  or  seeds  At  the  trial  before  Erskine,  J.,  at  the  last  Spring  Assizes  for 
the^animaUt  ^^^  county  of  Somerset^  it  appeared  that  the  bullocks  in  ques- 
the  Ume,  which  tion  had  been  sold,  with  a  warranty  of  soundness,  by  the  de- 

actually  dimi-  ,  ^         *'  "    ^ 

nishes  or  in  fendant  to  the  plaintiff  at  a  fair,  and  that  the  plaintiff  imme- 
wiif  diminish  diately  put  them  into  a  drove^  and  sent  them  on  a  joumqr 
uscfttincM^n  ^^  Considerable  length.  It  was  proved  that  after  the  bul- 
the  work  to  locks  had  been  bought  they  appeared  very  weak,  and  ex- 
properiy  and  hibitcd  appearances  of  imsoundness^  in  scouring  more  than 
applied!  ^   *      usual,  which  was  confirmed  during  the  journey,  as  one  of 

them  died,  and  the  other  two  were  afterwards  sold  by  the 
plaintiff  at  a  much  less  price  than  he  had  paid  for  them. 
The  learned  Judge  told  the  jury,  that  in  order  to  entitle 
the  plaintiff  to  recover,  he  must  shew  that  at  the  time 
of  the  sale  the  beasts  had  some  disease,  or  the  seeds  of 
some  disease^  in  them,  which  would  render  them  unfit,  or 
in  some  degree  less  fit  for  the  ordinary  use  to  which  they 
would  be  applied.  The  jury  having  under  the  above 
direction  found  a  verdict  for  the  plaintiff,  with  jE25 
damages, 

Crowder  now  moved  for  a  new  trial,  on  the  ground  of 
misdirection. — The  learned  Judge  was  not  correct  in  the 
mode  in  which  he  left  the  case  to  the  jury.  If  it  were  held 
to  be  correct,  any  slight  injury  or  disorder,  which  required 
only  a  little  attention,  and  could  be  easily  cured,  would 
constitute  an  unsoundness.  In  Garment  v.  Barrs  (a),  it 
was  laid  down  by  Eyre,  C.  J.,  that  a  horse   labouring 

(a)  2  Esp.  673. 
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under  a  temporary  injury,  which  is  capable  of  being  speedily  Bxeh.  of  Pieatt 
cured  or  removed,  is  not  an  unsound  horse.    The  rule  ^ 

was  thus  laid  down  by  Coleridge,  J.,  in  BoUen  v.  JBrojr-  Kiddbll 
den  (a),  that  a  disease  which  was  not  calculated  perma-  Burharo. 
nently  to  render  the  horse  unfit  for  use,  or  permanently  to 
diminish  his  usefulness,  but  which  with  ordinary  care 
would  soon  be  cured,  did  not  amoimt  to  an  unsoundness 
so  as  to  constitute  a  breach  of  a  warranty.  That  ruling 
would  support  the  defendant's  case.  On  the  other  hand, 
Parke,  B.,  in  Coaies  v.  Stevens  {b),  lays  the  rule  down  thus — 
''that  if  at  the  time  of  the  sale  the  horse  has  any  disease, 
which  either  actually  does  diminish  the  natural  usefulness 
of  the  animal,  so  as  to  make  him  less  capable  of  work  of 
any  description,  or  which  in  its  ordinary  progress  will 
diminish  the  natural  usefulness  of  the  animal,^'  such  a 
horse  is  unsound.  [Parke,  B. — J£  that  is  not  the  rule, 
where  is  the  line  to  be  drawn  between  temporary  and  per- 
manent illness  or  disease  ?]  If  that  rule  be  correct,  a  horse 
which  is  laid  up  by  illness  of  ever  so  short  a  duration  is 
liot  sound.  But  the  learned  Judge  here  laid  down'the  law 
more  strongly  even  than  that,  in  saying  if  therefore  any 
seeds  of  disease,  the  animal  was  unsound.  [Parke,  B. — He 
said,  if  there  were  any  seeds  of  disease  which  would  render 
him  unfit  for  use.  Alderson,  B. — ^That  temporary  unsound- 
ness may  be  the  commencement  of  permanent  disease.] 

Parke,  B. — I  think  there  ought  to  be  no  rule  in  this 
case.  The  rule  I  laid  down  in  Coaies  v.  Stevens  is  cor- 
rectly reported ;  and  I  am  there  stated  to  have  said,  "  I 
have  always  considered  that  a  man  who  buys  a  horse  war- 
ranted sound,  must  be  taken  as  buying  him  for  imme- 
diate use,  and  has  a  right  to  expect  one  capable  of  that 
use,  and  of  being  immediately  put  to  any  fair  work  the 
owner  chooses.     The  rule  as  to  unsoundness  is,  that  if  at 

(a)  2  M.  &  Rob.  113.  (b)  Id.  137. 

VOL.  IX.  y  y  M.  w. 
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Bxek.  €fPiM8,  the  time  of  the  sale  the  hone  has  any  diaeaae^  which  either 
-     actually  does  diminish  the  natural  usefolness  of  theanimat 
KiDDBLL      80  as  to  make  him  less  capable  of  work  of  any  deacriptioiiy 
BuRVARD.      or  which  in  its  ordinary  progress  will  ^iminiA  the  nataul 
nsefblness  of  the  animal;  or  if  the  horse  has,  either  firaa 
disease  or  accident,  imdergone  any  alteration  of  stmcton^ 
that  either  actnalfy  does  at  the  time,  or  in  its  ordinaiy 
effSects  will  diminish  the  natural  usefulness  of  the  hon^ 
such  horse  is  unsound.    If  the  cough  actually  ezisfeed  at 
the  time  of  the  sale  as  a  disease,  so  as  actually  to  ^mimA 
the  natural  useftdness  of  the  horse  at  that  time,  and  to 
make  him  then  less  capable  of  immediate  work,  he  was 
then  unsound;  or  if  you  think  the  cough,  which  in  fict 
did  afterwards  diminish  the  usefulness  of  the  horse,  existed 
at  all  at  the  time  of  the  sale,  you  will  find  for  the  plaintiiL 
I  am  not  now  delivering  an  opinion  formed  on  the  momeot 
on  a  new  subject :  it  is  the  result  of  a  full  previous  ooui- 
deration/'    That  is  the  rule'  I  have  always  adopted  and 
acted  on  in  cases  of  unsoundness :  although,  in  so  doings  I 
di£Fer  from  the  contrary  doctrine  laid  down  by  my  brother 
Coleridge,  in  the  case  of  Bolden  v.  Brogden,  which  has  beat 
referred  to.    I  think  the  word  "  sound''  means  what  it 
expresses,  namely,  that  the  animal  is  sound  and  firee  fitn 
disease  at  the  time  he  is  warranted  to  be  sound.     I^  in- 
deed, the  disease  were  not  of  a  nature  to  impede  tlie 
natural  usefulness  of  the  animal  for  the  purpose  for  whidi 
he  is  used,  as  for  instance,  if  a  horse  had  a  slight  pim^ 
on  his  skin,  it  would  not  amount  to  an  unsoundness :  but 
even  if  such  a  thing  as  a  pimple  were  on  some  part  of  tbe 
body  where  it  might  have  that  effect,  as  for  instance,  on  s 
part  which  would  prevent  the  putting  a  saddle  or  bridle  oa 
the  animal,  it  would  be  different.    An  argument  ha% 
however,  been  adduced  from  the  slightness  of  the  disesie 
and  facility  of  cure ;  but  if  we  once  let  in  consideratioDi 
of  that  kind,  where  are  we  to  draw  the  line  ?     A  horse  may 
have  a  cold,  which  may  be  cured  in  a  day  ;  or  a  ferer, 
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which  may  be  cured  in  a  week  or  month :  and  it  would  be  fi«*-  «/"  Pf^^t 

.  1842 

difficult  to  say  where  to  stop.    Of  course^  if  the  disease  be  - 

alight^  the  unsoundness  is  proportionably  so,  and  so  also       Kiddeli. 

ought  to  be  the  damages :  and  if  they  were  very  incon-      Burnahd. 

siderable^  the  Judge  might  still  certify  under  the  statute 

of  Elizabeth  to  deprive  the  plaintiff  of  costs.    But  on  the 

question  of  law,  I  think  the  direction  of  the  Judge  in  this 

case  was  perfectly  correct,  and  that  this  verdict  ought  not 

to  be  disturbed.    Were  this  matter  presented  to  us  now 

for  the  first  time,  we  might  deem  it  proper  to  grant  a  rule, 

but  the  matter  has  been,  we  think,  settled  by  previous 

cases :  and  the  opinion  which  we  now  express  is  the  result 

of  deliberate  consideration. 

Aldebson,  B. — ^I  am  of  the  same  opinion.  The  word 
''  sound^'  means  sound,  and  the  only  qualification  of  which 
it  is  susceptible,  arises  from  the  purpose  for  which  the 
warranty  is  given.  K,  for  instance,  a  horse  is  purchased 
to  be  used  in  a  given  way,  the  word  "  sound^'  means  that 
the  animal  is  useful  for  that  purpose;  and  *' unsound '^ 
means  that  he  at  the  time  is  affected  with  something  which 
will  have  the  effect  of  impeding  that  use.  If  the  disease 
be  one  easily  cured,  that  will  only  go  in  mitigation  of 
damages.  It  is,  however,  right  to  make  to  the  definition 
of  unsoundness  the  addition  my  brother  Parke  has  made, 
namely,  that  the  disqualification  for  work  may  arise  either 
from  disease  or  accident :  and  the  doctrine  laid  down  by 
him  on  this  subject,  both  to-day,  and  in  the  case  of  Coates 
▼•  Stevens,  is  not  new  law;  it  is  to  be  found  recognised 
by  Lord  EUenborough  and  other  Judges  in  a  series  of 
cases. 

GuRNEY,  B.,  and  Rolfe,  B.,  concurred. 

Rule  refused. 
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Bxek,  ef  Pleat, 
1842. 

April  21.  Wild  and  Two  Others  v.  Holt. 

intTMpassfor  XbESPASS  for  breaking  and  entering  a  mine  in  the 

entering  the  possession  of  the  plaintiffs  and  one  Edward  Stelfox,  in  the 

Sdtokin^"*  lifetime  of  Stelfox,  and  taking  coals  therefrom.    Pleas,  fiis^ 

coait,  eyidence  i^ot  goilty ;  secondly,  that  the  plaintiffs  were  not  possessed 

of  working  by 

the  piainUff  In  of  the  mine  in  the  declaration  mentioned :  on  which  issues 

tibe  Mune^ne,  ^^^  joined.    At  the  trial  before  Ilo\fe^  B.^  at  the  Isit 

Tu^°of' the^  Liverpool  Assizes,  the  plaintiffs  claimed  to  be  possessed  at 

place  of  the  the  surviving  assignees  of  certain  leases  of  the  mine  in 

alleged  treipaiSy 

coupled  with  qucstion,  granted  by  Lord  Suffield,  but  failed  to  derive  a 

rhedefendan^  ^^^  uuder  thosc  Icascs.    The  plaintiffs  then  proved,  thit 

*h*^  ^^y^P^  at  the  time  of  the  alleged  trespass  they  were  working  the 

was  wiuing  to  coals  within  about  80  yards  of  the  spot  where  the  trespass 

mfNint  as  should  was  Committed ;  and  that  the  defendant  had  admitted  that 

arbiu^don^  was  ^®  ^^  S^^  ^^  ^^^  ^^^  ^^  expressed  his  willingness  to 
held  to  he  eTi-    p„  g^^  amount  as  should  be  settled  by  arbitration.    It 

denceofthe         '^  ^  ,    "^ 

piaintirs  being  was  provcd  that  the  expense  of  getting  each  quarter  of 

the^'^piaM  whe^re  cofl\A  amounted  to  4b8.  6J.,  which  included  a  payment  to 

wmmiSS* ''"  ^^  Suffield  of  2s.  ed.,  under  the  name  of  quarterage. 

In  trespass  The  valuc  of  the  coals  taken  by  the  defendant  was  esti- 

for  taking  coals 

from  the  plain-  mated  at  £748,  bemg  calculated  at  £1  per  quarter.  Ear 
wbere'^he  de-  ^^^  defendant,  it  was  contended  that  there  was  no  sufficieiit 
fendant  is  a        evidence  of  the  joint  possession  of  the  mine  by  the  plain* 

mere  wrong-  •  *  ^  k^ 

doer,  the  mea-  tiffs,  and  that  they  ought  therefore  to  be  nonsuited ;  or,  it 
h  the  vaiuToT  aU  cvcnts,  that  the  defendant  was  entitled  to  deduct  tiie 
time*^en  Ae*  **•  ^  P®*^  quarter,  the  expense  of  getting  the  coals.  The 
first  existed  as    leamcd  judcrc  thought  there  was  evidence  to  iro  to  the 

chattels,  and  the  j    *-o  -o  o 

defendant  is  not  jury  of  the  plaintiffs'  possession,  and  directed  them^  if  they 
dedirio^f^^  were  satisfied  of  that  fact,  to  return  a  verdict  for  £748. 
^''y^^h^^or  "^^^  3^^  thereupon  found  for  the  plaintiffs  for  that  soin, 
for  a  rent  pay-  and  the  learned  judge  reserved  leave  to  the  defendant  to 
mine-owner  on  movc  to  cutcr  a  nousuit,  or  to  rcducc  the  damages  to  If., 
wais^got  from     ^^  ^  rcducc  them  by  deducting  the  4*.  6d.  per  quarter. 
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Knowles  now  moved  accordingly. — No  title  having  been  ^c*.  of  puom, 
proved  by  the  plaintiffs  under  the  leases  granted  by  Lord  ^ 

Suffield^  their  case  must  stand  on  the  proof  of  their  ap-  ^^^^ 
parent  possession  of  the  mine^  and  on  the  supposed  admis-  -Holt. 
sion  of  the  defendant.  But  that  statement  did  not  admit 
a  joint  possession  in  the  four  parties  in  whose  right  the 
plaintiffs  claimed.  And  the  working  on  a  part  of  the  land 
so  far  distant  from  the  place  of  the  alleged  trespass  is  no 
proof  of  their  title  to  the  land  trespassed  on^  but  only 
shews  a  possession  of  the  part  in  which  they  actually 
worked.     It  would  have  been  different  if  there  had  been  ^ 

proof  of  a  lease  giving  them  the  whole  nune^  and  defining 
its  limits^  as  in  the  case  of  Taylor  v.  Parry  (a).  It  may 
be  that  the  lessees  had  granted  them  a  license  to  work  a 
particular  part  of  the  mine  only. 

At  all  events,  the  defendant  was  entitled  to  deduct  the 
expense  of  getting  the  coal,  including  the  quarterage  rent, 
or  at  least  the  latter.  [Parke,  B. — ^The  case  of  Martin  v. 
Porter  {b)  establishes  that,  as  against  a  wrong-doer,  no 
such  abatement  ought  to  be  made,  but  that  the  jury  are  at 
liberty  to  give  as  damages  the  full  value  of  the  coals  when 
they  first  exist  as  chattels,  in  consequence  of  the  trespass. 
Where  there  is  a  real  disputed  title,  it  is  different.]  Lord 
Suffield  may  come  upon  the  defendant  again  for  the  quar- 
terage, notwithstanding  this  verdict.  [Parke,  B. — No; 
the  payment  under  it  will  be  good  evidence  as  against 
him,  or  any  body  claiming  under  his  lease.]  But  the 
plaintiffs  were  only  bound  to  pay  the  quarterage  on  the 
coal  they  got;  the  verdict,  therefore,  gives  them  more 
than  its  full  value.  [Rolfe,  B. — ^YHien  they  have  recovered 
the  value  from  you,  they  will  have  got  it,  and  will  be  liable 
to  the  quarterage  on  it.] 

Parke,  B. — ^I  think  that,  coupling  the  evidence  of  the 

*      (a)  1  Man.  &  Gr.  605  ;  1  Scott,  N.  R.  57G. 
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Btek.  tf  Pima^  plaintiffs*  worldiig  in  different  parts  of  the  mine  with  the 

defiendanfs  admisrions,  there  clearly  was  evidence  finr  the 


jury  of  the  plaintiffs  being  in  possession  of  the  whole  ndne. 
Then  as  to  the  damages,  the  jnry  are  at  liberty  to  give  the 
fall  value  of  the  coals,  calculated  at  the  time  when  ^bej 
first  exist  as  chattels,  without  deducting  the  ezpenae  of 
getting  them,  according  to  the  rule  laid  down  in  the  case 
of  Martin  v.  Pijrter,  which  is  a  very  salutary  one^  beeanss 
the  parties  must  know — at  least  they  may  know  by  pvopar 
dialling — ^that  they  are  trespassing  on  their  neighboun^ 
property.  And  the  defendant  is  not  entitied  to  any  de- 
duction in  respect  of  the  rent  payable  to  Lord  Soffieldf 
because  he  will  be  entitied  to  quarterage  on  the  coals  when 
their  value  has  been  recovered  by  the  plaintiffs. 

Aldbbson,  B. — ^I  am  of  the  same  opinion.  With  re- 
spect to  the  evidence,  in  the  first  place,  the  statement  of 
the  defendant  is  an  admission  that  the  place  where  he  got 
the  coals  belongs  to  the  mine  which  the  plaintiffs  are 
working.  And  I  think  the  act  of  ownership  exercised  in 
one  part  of  the  mine  is  evidence  of  the  plaintiffs  being  ia 
possession  of  the  other  part.  The  effect  of  that  act  cannot 
be  confined  to  the  very  spot  from  which  the  party  is  ex- 
hausting the  mineral.  It  might  as  well  be  said,  that  when 
a  man  stands  on  the  surface  of  a  field,  he  is  exercising  an 
act  of  ownership  upon  that  part  only  on  which  his  foot 
rests.  Coupling  these  two  facts  together,  I  think  there 
was  quite  sufficient  evidence  for  the  jury  of  the  plaintiffi 
being  in  possession  of  the  spot  trespassed  on.  As  to  the 
amount  of  damages,  I  quite  concur  with  my  brother  Pariat. 

OuRNEY,  B.,  and  Rolfe,  B.,  concurred. 

Rule  refused. 
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Bxek,  of  Pleat, 
1842. 

Jones  v.  Tarleton.  jtpril  22. 

J. ROVER  for  pigs. — Pleas;  first,  not  guilty;  secondly,  in  trover 

not  possessed ;  on  which  issues  were  joined.     At  the  trial  J^  "wherrthe 

before  Coltman,  J.,  at  the  last  assizes  for  Anglesey,  it  ap-  **^"****"  ^" 

peared  that  the  plaintiff  was  a  pig-drover  in  Anglesey,  and  goods  were 

the  defendant  was  the  owner  of  a  steam-vessel,  plying  tainedbythe 
between  the  Menai  Bridge  and  Liverpool.     The  plaintiff  ^TtUfe^bn  of  a 

had  been  in  the  habit  of  shipping  pigs  by  the  defendant's  general  lien:— 

ii»i-«  11^  1  *       Htld,  that  parol 

vessel  for  Liverpool;  and  on  the  30th  January,  1841,  he  evidence  could 

ji.j  1  i»»  /»i»r  A.-t    •        •     "I     J.   not  be  iriven  of 

sent  by  it  a  number  of  pigs,  of  which,  on  their  arrival  at  j^e  contenu  of 
Liverpool,  the  defendant's  agent  there  detained  three,  to  *  po'J»*>*e  no- 
satisfy  an  alleged  lien  in  respect  of  a  balance  which  he  in  the  defend- 
claimed  to  be  due  from  the  plaintiff  on  the  freight  of  uining  a  state- 
former  shipments.     On  the  19th  February,  the  plaintiff  ^^^'^'d 
shipped  another  cargo,  the  whole  of  which  the  defendant,  *>y  ^*>e  defend- 

t         .  n        .       n  r«  ant  were  to  be 

by  his  agent,  detained  on  the  same  ground.     There  was  subject  to  such 
conflicting  evidence  as  to  whether  the  plaintiff  had  made  but  Aat  the'no- 
any  offer  of  payment  of  the  freight  of  these  two  cargoes ;  J**^  *'*?' ced!*' 
but  according  to  the  evidence  of  the  witnesses  for  the     /feW,  aUo, 
plaintiff,  he  had,  on  each  occasion,  produced  a  purse  of  ofbiihdeiivered 
sovereigns,  and  stated  that  he  was  ready  to  pay  the  freight  conudning  a"^ 
for  that  cargo,  but  the  defendant's  agent  claimed  a  further  ««n>i»'  «t«te- 

,  ment,  could  not 

sum  of  about  £5,  in  respect  of  the  old  balance,  which  the  be  received 
plaintiff  refused  to  pay,  denying  that  it  was  due.     No  tice  to  produce 
precise  amount  was,  however,  actually  tendered  by  the  ****jn*{rover  by 
plaintiff.     In  order  to  bring  home  to  the  plaintiff  know-  the  owner  of 

TOods  against 

ledge  of  a  usage  of  the  defendant's  trade,  that  all  goods  a  carrier  who 
coming  by  his  vessels  were  to  be  subject  to  his  general  lien,  the  gooSsunder 
it  was  proposed  to  shew,  that  in  the  defendant's  office  at  f  ^^*™  of  Uen, 

*•      *•  it  18  not  neces- 

Liverpool,  where  the  plaintiff  had  repeatedly  been,  a  printed  »»ry,  in  order 
notice  to  that  effect  was  hung  up.  It  appeared  that  this  plaintiff  to  re- 
notice  was  of  small  size,  and  was  pasted  on  a  piece  of  card-  ^houwVro^e* 

an  actual  tender 
of  the  carriage  money,  if  it  appear  that  he  was  ready  to  pay  it,  but  that  the  defendant  refused  to 
deliver  the  goods  except  on  payment  of  an  alleged  old  balance,  which  the  jury  find  not  to  have 
been  really  due. 

VOL.  IX.  Z  Z  M.  W. 
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Exch.  of  Pleas,  board,  and  suspended  on  a  nail  in  the  oflSce.     It  was  ob- 
1842. 

jected  for  the  plaintiff,  that  the  notice  itself  ought  to  be 

produced ;  and  the  learned  Judge  being  of  that  opinioD^ 
rejected  the  evidence.     It  was  then  proposed  to  shew,  that 
bills  containing  a  notice  to  the  same  effect  had  been  de- 
livered to  the  plaintiff.     This  evidence  was  objected  to,  on 
the  ground  that  no  notice  to  produce  the  bills  had  been 
given  to  the  plaintiff,  and  was  accordingly  rejected.     The 
learned  Judge,  in  summing  up,  left  it  to  the  jury  to  say, 
first,  whether  any  old  balance  was  in  fact  due  from  the 
plaintiff  to  the  defendant ;  and,  secondly,  whether  the  de- 
fendant had  established  that  he  had  the  general  lien  claimed 
by  him,  and  that  it  was  known  to  the  plaintiff;  and  he 
told  them,  that  if  they  thought  the  plaintiff  was  ready  to 
pay  all  that  was  really  due  from  him,  but  did  not  pay  it 
because  the  defendant  demanded  something   more,  that 
was  sufficient,  without  tender  or  payment  of  the  specific 
sum.     The  jury  found  for  the  plaintiff,  damages,  j£100. 

Biffffs  Andrews  now  moved  for  a  new  trial. — First,  the 
evidence  a3  to  the  notice  was  wrongly  rejected.  In  Rex  J* 
Hunt  (a),  evidence  was  held  to  be  receivable  of  inscriptions 
on  banners,  carried  by  the  mob  at  the  unlawful  meeting 
at  which  the  defendant  was  charged  with  being  present, 
without  producing  the  banners  themselves.  [^Parke,  B.— 
That  was  on  a  different  ground :  there  the  evidence  was 
received  as  part  of  the  res  gestae.]  Here,  this  being  a 
notice  which  the  defendant  must  reasonably  be  presumed 
to  have  seen  and  read,  evidence  of  its  contents  was  ad- 
missible. Secondly,  no  notice  to  produce  the  bills  was 
necessary.  It  is  like  the  case  of  a  notice  to  quit,  or  a 
notice  of  action  delivered  to  a  party,  no  notice  to  produce 
which  is  necessary.  [Parke,  B. — This  is  different  from 
those  cases :  this  notice  is  an  intimation  of  terms  on  whidi 

(fl)  3  B.  &  Aid.  566. 
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the  parties  deal,  as  the  basis  of  their  contract :  you  cannot  ^'^  ^  pi^m, 

.  .  1842 

give  evidence  of  such  a  document  without  a  notice  to  pro-  ^  '  ^ 

duce.]     Thirdly,  there  ought  to  have  been  proof  of  a  tender        Jones 

of  the  amount  really  due  to  the  defendant^  in  order  to     Tarioktom. 

entitle  the  plaintiff  to  recover :  Scarf e  v.  Morgan  (a). 

Parke,  B. — I  think  no  ground  has  been  laid  for  this 
rule.  With  respect  to  the  notice^  it  appears  to  have  been 
a  mere  portable  notice,  which  might  have  been  taken  off 
the  nail  and  produced  at  the  trial :  and,  being  a  document 
which  was  put  forward  as  the  basis  of  the  contsact  between 
the  parties,  it  ought  itself  to  have  been  produced.  It  is 
different  where  the  thing  is  a  fixture^  or  where  it  cannot 
be  produced  on  account  of  the  public  convenience.  As  to 
the  notice  to  produce,  this  was  not  a  document  with  re- 
spect to  which  no  notice  to  produce  is  necessary,  like  a 
notice  to  quit,  but  was  an  intimation  of  the  terms  of  the 
contract  between  the  parties,  which  cannot  be  proved 
unless  a  notice  has  been  given  to  produce  it,  in  the  ordi- 
nary way.  Then,  as  to  the  tender,  the  direction  of  the 
learned  Judge  amounts  to  this,  that  if  the  defendant  re- 
fused to  deliver  the  pigs  until  payment  of  the  old  account, 
which  he  had  no  right  to  demand^  that  was  a  waiver  of  an 
express  tender.  I  think  it  was  a  perfectly  correct  direction. 

Alderson,  B^ — I  am  of  the  same  opinion.  With  re- 
spect to  the  question  as  to  the  sufficiency  of  the  tender,  I 
think  if  the  defendant  absolutely  refused  to  deliver  the 
pigs  when  they  were  demanded,  imtil  payment  by  the 
plaintiff,  not  only  of  the  freight  for  that  particular  cargo^ 
but  also  of  the  freight  due  on  a  former  account,  and  which, 
as  now  appears  by  the  finding  of  the  jury,  the  defendant 
was  not  entitled  to  demand,  that  must  be  considered  as  a 
waiver  of  any  tender  of  the  precise  sum  really  due,  and 

(a)  4  M.  &  W.  270. 
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Exrh.  of  PUatt  which  the  plaintiff  was  ready  to  pay :  it  was  equivalent  to 

saying  to  the  plaintiff^  '^  Do  what  yon  will,  tender  whit 
you  will^  it  is  of  no  nse^  I  will  not  receive  it  unless  yoa 
pay  the  old  account  also/'  It  would  have  been  different 
if  the  defendant  had  merely  demanded  too  large  a  sum  in 
respect  of  the  same  subject-matter;  in  that  case,  the 
plaintiff  would  perhaps  ha^e  been  bound  to  tender  a  rea- 
sonable sum^  before  he  could  have  been  entitled  to  the 
possession  of  the  goods  demanded. 


RoLFE^  B.^  concurred. 


Rule  refused  (a). 


(a)  See  Scarfe  v.  Halifax,  7  M.  &  W.  288  ;  AMkmoie  v.  fFaimwngki, 
2G.&D.  217. 


April  22. 


Horner  v.  Plintoff. 

Assumpsit  to  recover  the  sum  of  £200,  being  tlie 
alleged  value  of  tenant-right  due  to  the  plaintiff  on  his 
relinquishing  certain  premises   to  the   defendant;  witt 


The  plaintiff 
and  defendant 
entered  into  an 
agreement  for 
tlie  purcliase 

by  the  defend-   couuts  for  goods  sold,  and  on  an  account  stated.     The  de- 

plaintirrgood.  fcudaut  pleaded,  amongst  other  things,  a  set-off  for  goods 
will,  tiock,        g^ij  jjjjj  jjgQ  fQj.  the  gum  q{  £100  agreed  to  be  paid  by 

tenant-right,  '  ;     f  *^       ' 

ftc. :  it  was       the  plaintiff  to  the  defendant,  as  liquidated  damages  for 

stipulated  by 
the  agreement 
that  the  plain- 
tiff should  give 
possession  on  a 
certain  day, 
and  in  the 

shoiUd  pay  the   fo^  ^^^  purchase  of  the  good- will,  stock,  and  tenant-ii^ 

rates  and 
taxes,  and  keep 

the  defendant  indemnified  therefrom :  and  the  defendant  agreed  to  pay  £100  for  the  team- 
right,  and  Uke  the  fixtures  at  a  valuation,  and  pay  all  renU,  rates,  taxes,  &c.,  and  ta  ia- 
demnify  the  plaintiff  from  the  same  ;  and  lastly,  the  parties  "  mutually  bound  tbcmsclres  ik 
one  to  the  other  in  the  sum  of  £100  as  settled  and  liquidated  damages,  to  be  p^d  and 
without  any  deduction,  by  such  of  them  as  should  make  default  in  the  premises,  unto  the 
of  them  requiring  the  same: " — Held,  that  the  sum  of  £100  was  a  penalty  only,  and  not 
able  as  liquidated  damages  for  the  breach  of  any  of  the  stipulations. 


the  non-performance  by  the  plaintiff  of  a  certain  agree- 
ment made  between  them. — At  the  trial  before  Parke,  B, 
at  the  last  York  Assizes,  it  appeared  that  the  defendant 
had  entered  into  a  written  agreement  with  the 
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of  the  plaintiff^  who  wa«  an  innkeeper  and  farmer.     It  was  f^ck,  of  piea», 
stipulated  by  the  agreement,  that  the  plaintiflF  should  give  '   ^ 

the  defendant  possession  of  certain  premises,  together  with  Horner 
the  furniture,  farming-stock,  &c.  thereon,  on  a  certain  Flintoff. 
day ;  and  that  iu  the  meantime  he,  the  plaintiff,  should 
pay  all  rates,  taxes,  &c.,  in  respect  of  the  premises,  and 
should  keep  the  defendant  indemnified  from  all  costs 
and  expanses  by  reason  of  the  non-payment  thereof.  The 
defendant  on  his  part  agreed  to  pay  the  sum  of  £100  for 
the  tenant-right,  to  take  the  furniture,  plate,  &c.,  and  to 
pay  the  amount  of  a  valuation  to  be  made  thereof,  and  all 
rents,  rates,  and  taxes,  and  to  indemnify  the  plaintiff  from 
the  same.  The  agreement  contained  also  the  following 
clause : — ^^  And  lastly,  the  said  parties  do  hereby,  for  the 
more  effectually  carrying  all  the  said  matters  and  things 
above  mentioned  into  execution,  and  for  the  full  observance 
and  performance  of  all  the  covenants,  clauses,  and  agree- 
ments hereinbefore  contained,  mutually  bind  themselves 
the  one  to  the  other  of  them  in  the  sum  of  £100,  as 
liquidated  and  settled  damages,  to  be  paid  and  forfeited 
without  any  deduction,  by  such  of  them  as  shall  make  de- 
fault in  the  premises,  unto  the  other  of  them  requiring  the 
same.''  The  learned  Judge  expressed  his  opinion,  that 
notwithstanding  the  terms  of  the  above  clause,  the  sum  to 
be  paid  on  breach  of  the  agreement  was  to  be  considered  as 
a  penalty  only,  and  not  as  liquidated  damages,  according  to 
the  authority  of  Kemble  v.  Farren  (a).  The  plea  of  set-off 
therefore  failed,  and  the  plaintiff  recovered  a  verdict, 
damages  86/.  Ids.  Sd.,  leave  being  reserved  to  the  defend- 
ant to  move  to  enter  a  nonsuit,  or  a  verdict  for  him,  if 
the  Court  should  think  that  the  £100  were  to  be  considered 
as  liquidated  damages. 

Wortley  now  moved  accordingly. — ^TMs  is  a  stronger 
case  than  that  of  Kemble  v.  Farren.    There  the  parties 

(a)  6  Bing.  141 ;  3  Moo.  &  P.  425. 
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Exek.  9f  pum,  were  nndertakiiie  to  agree  to  constrae  the  law.  and  intio- 
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doced  the  words  ''not  a  penalty  or  penal  snm.''    Thcf 

had  no  right  to  constrae  the  law  for  ihemaelyes.    But  here 

they  stipulate  that  the  damages  to  be  paid  for  breadi  of 

the  agreement  (which  in  their  nature  are  whollj  nnoerbmi) 

shall  be  the  sum  of  £100^  to  be  paid  as  liquidated  and 

settled  damages,  and  without   any  deduetiam.      All  tiie 

clauses  in  this  agreement  sound  in  uncertain  damages; 

and  therefore,  there  was  nothing  unreasonable  in  the  p•^ 

ties  thus  ascertaining  the  amount,  in  order  to  aToid  a- 

pense  and  litigation. 

Parke,  B. — I  think  we  are  bound  by  the  anihorityof 
the  decision  of  the  Court  of  Common  Pleas  in  Kembkr. 
Farren.  Where  parties  say  that  the  same  ascertained  snm 
shall  be  paid  for  the  breach  of  eyery  article  of  an  agree- 
ment, however  minute  and  unimportant,  they  mnst  be  eon- 
sidered  as  not  meaning  exactly  what  they  say,  and  a  con- 
trary intention  may  be  collected  from  the  other  parts  of 
the  agreement.  The  rule  laid  down  in  Kemble  r.  Farm 
was,  that  where  an  agreement  contains  several  stipulatiaBi 
of  various  degrees  of  importance  and  value,  a  sum  agreed 
to  be  paid  by  way  of  damages  for  the  breach  of  any  of  them 
shall  be  construed  as  a  penalty,  and  not  as  liquidated 
damages,  even  though  the  parties  have  in  express  tenu 
stated  the  contrary.  And  this  case  is  rather  stronger  ihss 
that  of  Kemble  v.  Farren,  because  the  word  "  forfeited ''ii 
used,  which  points  to  a  penalty.  The  words  ^'  liquidated 
and  settled  damages  "  must  therefore  be  rejected,  as  beios 
inconsistent  with  the  legal  effect  of  the  instrument.  If  At 
parties  intend  it  to  be  construed  otherwise^  they  must  oqd- 
tract,  in  clear  and  express  terms,  that  for  the  breach  of  ead 
and  every  stipulation  contained  in  the  agreement  a  mm 
certain  is  to  be  paid ;  and  in  that  case,  although  the  st^- 
lations  are  of  various  degrees  of  importance,  they  must  be 
held  to  their  contract.    But  here  I  think  the  iElOO  mint 
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be  taken  as  a  penalty ;  and  as  a  penalty  cannot  be  set  ofF^  E^ck.  of  Pleat, 

1842. 
the  verdict  is  rights  and  there  will  be  no  rule.  *   ^ 

HORMER 
V. 

Alderson^  B. — I  think  the  case  otKembley.  Farren  is  de-  Flintoff. 
cisive  of  the  present.  The  correct  principle  appears  to  have 
been  laid  down  also  by  Bayley,  J.,  in  Davies  v.  Pent<m{a) : — 
"  Where  the  sum  which  is  to  be  a  security  for  the  per- 
formance of  an  agreement  to  do  several  acts^  will^  in  case 
of  breaches  of  the  agreement^  be^  in  some  instances^  too 
large  and  in  others  too  small  a  compensation  for  the  injury 
thereby  occasioned^  that  sum  is  to  be  considered  a  penalty.'^ 
Where^  therefore^  the  parties  do  not  specifically  annex  the 
penalty  to  each  and  every  of  the  stipulations  in  the  agree- 
ment^ it  must  be  taken  that^  in  the  case  of  stipulations  of 
various  degrees  of  importance^  it  is  a  penalty  only^  and  not 
liquidated  damages. 

BoLFEj  B.^  concurred. 

Rule  refused. 

(a)  6  B.  &  Cr.  216 ;  9  D.  &  R.  369. 


Perry  and  Others  v.  Smith.  April  22. 

Assumpsit  to  recover  the  amount  of  the  purchase-  Where,  upon 
money  of  certain  copyhold  premises  sold  by  the  plaintiffs  to  ggf^J*  \^^  J^JJne 
the  defendant,  which,  by  the  conditions  of  sale,  were  to  be  a"o^ney  r*» 

'  '     •'  '  employed  by 

paid  for  on  or  before  the  27th  of  June,  1841.     The  declar-  the  vendor  and 
ation  averred,  that  the  plaintiffs  were  ready  and  willing  chaser,  a  com- 
to  surrender  or  cause  to  be  surrendered  the  said  heredita-  ™om  the*pur- 
ments  and  premises.  Sec.,  and  alleged  as  a  breach,  that  the  c^"*'  ^^  **\« 

attorney,  asking 

defendant  did  not,  on  the  said  27th  of  Jime,  or  at  any  for  time  to  pay 
other  time,  pay  the  said  purchase-money.   Pleas,  first,  non  moncy^wM*" 
assumpsit ;  secondly,  that  the  plaintiffs  were  not  ready  and  **riviic**ed?  ^ 
willing  to  surrender  or  cause  to  be  surrendered  the  said 
hereditaments  and  premises,  &c.,  modo  et  form& :  on  which 
issues  were  joined. 
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Kxck.  ^  PUmi,      At  the  trial  before  Paiieiom,  J.,  at  the   last   Stafford 
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Assizes^  the  plaintiffis  called  as  a  witness  a  Mr.  Sterenara, 

who  had  acted,  in  the  matter  of  the  purchase^  as  attoro^ 
for  both  parties ;  and  who  stated,  that  the  defendant,  on 
being  applied  to  by  him,  on  the  25th  of  June^  about  the  pay- 
ment of  the  pnrchase-monej,  said  that  he  could  not  be 
ready  with  it  on  the  27th,  and  wished  the  payment  to  be 
postponed  to  the  last  Thursday  in  July;  that  in  conse- 
quence the  witness  did  not  prepare  the  surrender^  but  thst, 
had  it  not  been  for  this  delay  on  the  part  of  the  defendant, 
the  plaintiffs  would  have  surrendered  the  premiaes.    It 
was  objected  for  the  defendant,  that  these  cowimnnication^ 
having  been  made  by  him  to  his  own  attorney,  were  piiii- 
leged,  and  ought  not  to  be  received  in  evidence.    The 
learned  Judge,  however,  admitted  the  evidence^  on  the 
ground  that  the  communication  was  made  to  the  witness  in 
his  character  of  attorney  for  the  vendors :  and  the  plaintifi 
had  a  verdict,  leave  being  reserved  to  the  defendant  to 
move  to  enter  a  verdict  for  him  on  the  second  issue. 

IF.  J.  Alexander  now  moved  to  enter  the  verdict  aocoid- 
ingly,  or  for  a  new  trial. — This  communication  was  made 
to  the  witness,  being  the  attorney  of  the  defendant  in  this 
transaction ;  and  ought  not,  therefore,  to  have  been  ad- 
mitted in  evidence.  Doe  d.  SheUard  v.  Homer  (a).  Doe  d. 
Peter  v.  fFatkins  {b).  In  the  latter  case,  a  party  who,  being 
attorney  both  for  the  borrower  and  the  lender  of  monej 
on  mortgage,  perused  the  borrower's  title-deeds  on  behsU 
of  the  lender,  was  not  permitted  to  give  evidence  of  their 
contents.  It  can  make  no  difference  in  the  application  of 
the  principle  of  law,  that  this  is  the  case,  not  of  borrower 
and  lender,  but  of  vendor  and  purchaser.  [Parke,  B. — ^In 
Doe  V.  fVatkins,  the  Court  thought  the  communication  w» 
made  by  the  party  to  the  witness  in  the  character  of  Ui 

(a)  5  C.  &  P.  592.  (b)  3  Bing.  N.  a  421  ;  4  SootI,  IftS. 
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own  attorney^  not  as  the  attorney  of  the  mortgagee.     If  Esch.^fPieait 
the  party  be  consulting  him  as  his  own  attorney,  then  the     .    ^      ^ 
bond  of  secrecy  is  imposed  upon  him ;  if  the  communica-        Perrt 
tion  be  made  to  him  in  the  character  of  the  adverse  attor-       Smith. 
ney,  it  is  not :  and  here  there  is  no  doubt  whatever,  that 
the  communication  was  made  to  the  witness  in  the  charac- 
ter of  the  adverse  attorney ;  the  defendant  was  asking  for 
time.]     The  defendant  may  well  be  considered  to  have 
communicated  to  him  as  his  own  attorney,  that  he  wished 
him  to  obtain  time  for  payment. — He  cited  ako  Moore  v* 
Terrell  {a),  and  Clark  v.  Clark  {b). 

Parks,  B. — I  have  not  the  least  doubt  in  this  case.  If 
the  party  employs  an  attorney  who  is  also  employed  on  the 
other  side,  the  privilege  is  confined  to  such  communications 
asare  clearly  made  to  him  in  the  character  of  his  own  at- 
torney. It  is  plain  this  was  not,  but  in  his  adverse  cha- 
racter of  attorney  for  the  vendors.  The  attorney,  therefore, 
stood  in  the  character  of  an  ordinary  witness,  and  the  evi- 
dence was  properly  received. 

Alderson,  B. — I  am  of  the  same  opinion.  It  is  clear 
that  the  communication  made  to  this  witness  was  made  to 
him  in  his  character  of  attorney  for  the  vendors,  on  whose 
part  he  was  applying  for  payment.  If  Mr.  Alexander's 
argument  were  right,  the  e£Fect  would  be,  that  wherever  an 
attorney  is  employed  by  both  parties,  no  communications 
made  to  him  could  be  admitted  in  evidence,  because  they 
must  all  be  made  through  the  common  attorney.  The 
point  was  expressly  ruled  in  Bough  v.  Cradocke  (c),  that 
where  one  attorney  only  is  employed,  a  communication 
made  to  him  in  his  character  of  attorney  for  both  parties 
may  be  used  against  one  of  them. 

BoLFE,  B.,  concurred. 

Rule  refused. 

(a)  4  B.  &  Adol.  870.    (6)  1  M.  &  Rob.  3.     (c)  1  M.  &  Rob.  182. 
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Where  there 
are  issues  both 
in  fiict  and  in 
law  in  an  ac- 
tion, although 
the  plaintiff  has 
an  option  to  try 
either  first,  that 
is  subject  to  the 
discretion  of  the 
Court;  and  they 
will,  in  general, 
direct  the  issues 
in  law  to  be  de- 
termined first, 
since  the  cause 
may  be  decided 
thereby,  and 
the  trial  be* 
come  unneces- 
sary ;  and  also 
because  after 
▼erdict  there 
can  be  no 
amendment  on 
the  demurrer. 


Cbuc&nell  V.  TauEiiAN  and  Another. 

JljRLE  moved  for  a  rule  to  shew  cause  why  a  demurrer 
to  one  of  the  pleas  in  this  cause^  (a  plea  going  to  the  whde 
cause  of  action)^  set  down  for  argument  by  the  defendants, 
should  not  be  struck  out  of  the  paper,  on  the  ground  tliat 
there  were  also  issues  in  fact  joined ;  and  that  the  plaintiff 
had  the  option  to  try  them  first.  The  venue  was  in  London. 
He  cited  2  Saund.  800,  n.  (3),  BirdY.  IRgginson  {a).  \Parh, 
B. — The  general  rule  is,  that  the  plaintiff  has  the  option; 
but  the  Court  has  nevertheless  a  discretion:  Burdett  v. 
Colman{b).'] 

W.  H.  fVatson  for  one  of  the  defendants,  and  Peacock 
for  the  other,  shewed  cause  in  the  first  instance;  and  con- 
tended that  either  party  had  a  right  to  set  down  the  de-^ 
murrer  for  argument,  subject  to  the  control  of  the  Courfc^ 
if  it  be  against  convenience  to  have  it  argued  first.   [Parity 
B. — If  it  be  a  plea  to  the  whole  declaration,  and  held  to  be 
good,  there  is  no  use  in  a  trial.      Alderson,  B. — ^After  tru/ 
the  Court  cannot  amend  on  the  demurrer.     The  case  of 
Mortimer  v.  M^Callan  (c)  went  to  a  Court  of  error,  simpl/ 
because  the  demurrer  was  argued  after  verdict;  for  the  de- 
claration was  clearly  amendable.]     The  dicta  relied  on  by 
the  plaintiff  are  no  longer  of  any  weight,  since  the  rule  of 
H.  T.  4  Will.  4,  s.  6. 


Erie. — The  plaintiff  would  strictly  have  a  right  to  go 
down  to  trial,  even  though  the  judgment  might  be  for  the 
defendants  on  the  demurrer.  There  are  material  costs  d^ 
pending  besides  those  on  the  demurrer.  But,  if  it  be  the 
general  rule  that  the  plaintiff  has  the  option,  the  defendant 


(a)  5  Ad.  &  £.  83.  {b)  13  East,  27. 

(c)  7  M.  &  W.  20;  9  M.  &  W.  636. 
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ought  to  shew  that  the  coarse  proposed  by  him  will  be  at-  Exeh,  of  pieiu, 
tended  with  some  great  inconvenience.     [Parke,  B.— It    ^   ^^^'  . 
does  seem  to  be  very  convenient  in  general^  first  to  dispose    Crucknell 
of  the  issue  in  fact ;  but  as  the  venue  is  in  London^  both     TmusMAN. 
may  go  on  pari  passu.] 

It  was  then  agreed  that  both  proceedings  should  go  on^ 
the  defendants  undertakings  if  judgment  were  first  given 
for  them  on  the  demurrer,  and  the  plaintiff  would  under- 
take to  bring  no  writ  of  error,  to  withdraw  their  other 
pleas,  and  pay  the  costs  of  the  issues  thereon. 

Rule  accordingly^ 


Gee  v.  Swann.  AprUTZ. 

XN  this  case,  which  was  tried  before  Parke,  B.,  at  the  last  The  Court  re- 
York  Assizes,  it  was  discovered  during  the  trial,  and  ob-  tSon,  to  let 
jected  for  the  defendant  before  the  verdict  was  returned,  fol'^^epSntiff, 
that  no  distringas  juratores  had  been  returned  by  the  sheriff  <>"  ^^e  ground 

that  no  dUtrin* 

before  the  trial.     The  trial  however  proceeded,  and  a  ver-  gas  juratores 
diet  was  found  for  the  plaintiff.  tu*  ncd^be^e 

the  trial ;  al- 
though the  ob- 

Pa^hley  now  moved  for  a  rule  to  shew  cause  why  the  jccUon  had 
verdict  should  not  be  set  aside  and  a  new  trial  had,  or  why  fore  verdict. 
a  venire  facias  de  novo  should  not  be  awarded. — ^This  was 
a  mis-trial.  In  Rogers  v.  Smith  {a),  the  Court  of  Queen's 
Bench  reversed  the  judgment  on  error  coram  nobis,  on  the 
ground  of  the  want  of  a  return  of  a  distingas  juratores, 
and  of  the  jury  panel.  The  want  of  such  a  return  is 
ground  of  error,  and  is  not  cured  by  the  statutes  of  jeofails ; 
and  a  venire  de  novo  is  gran  table  in  such  a  case.  In  Tidd's 
Pr.  922,  it  is  stated,  that  ''a  venire  facias  de  novo  is 
grantable  in  the  following  cases : — ^first,  when  the  jury  are 

(a)  1  Ad.  &    H.  772 ;  3  Nev.  &  M.  760. 
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Exeh.  of  PUat,  improperly  chosen^  or  there  is  any  irregularity  in  return- 
ing them/^  The  grant  of  a  venire  de  novo  is  not  confined 
to  cases  of  a  defect  which  appears  on  the  record:  for 
instance,  it  is  grantable  if  the  jury  improperly  eat  or 
drink  before  they  deliver  their  verdict:  Bro.  Abr.,  Verdict, 
pi.  17,  18;  Process,  pi.  72;  Venire  facias,  pi.  15,  16.  In 
Dovey  v.  Hobson  (a),  the  Court  awarded  a  venire  de  novo 
where  a  juryman  was  sworn  by  mistake  who  had  not  been 
summoned.  [Parke,  B. — ^There  there  would  be  an  entry 
on  the  record  according  to  the  fact.]  In  ArundePs  cote  (&), 
a  venire  de  novo  was  awarded  where  the  jury  had  been 
summoned  firom  a  wrong  county.  In  TheobaUs  v.  New- 
ton  [c),  where  the  distingas  juratores  bore  date  on  a  Sun- 
day, and  out  of  term,  a  venire  de  novo  was  awarded.  In 
the  cases  of  Lewis  v.  Witham  {d)  and  Comer  v.  Shew  (e),  a 
venire  de  novo  was  certainly  refused  for  matter  not  ap- 
parent on  the  record.  [Parke,  B. — ^The  only  cases  against 
that  are  those  of  the  jury^s  eating  and  drinking  before  the 
verdict;  and  we  must  assume  that  something  appeared 
on  the  record  to  shew  the  fact,  or  else  that  the  term  '  venire 
de  novo'  is  used  instead  of  a  new  trial.] 

Per  Curiam. — The  defendant  need  not  move  in  the 
matter.  If  the  plaintiff  chooses  to  proceed,  the  defendant 
will  have  his  writ  of  error.  In  Rogers  v.  Smith,  the  Court 
had  first  refused  to  interfere  on  motion. 

Rule  refujsed. 

(a)  6  Taunt.  460.  (rf)  2    tr.  1185;   1  Wils.  55. 

{h)  6  lUp.  14  a,  ie)  4  M.  &  W.  163. 

(c)  Stylet,  307. 


^ 
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Exeh.  of  PUaf 
1842. 

Goody  v.  Penny.  '^  ^   t,«^  " 

Apnl23. 

±  HIS  was  an  action  of  debt^  brought  by  the  plaintiff  as  Where,  by  a 
clerk  to  the  commissioners  under  a  local  act,  51  Geo.  3,  ^^S^'Z^"^' 
c.  xliii,  ''for  improving  the  Navigation  from  the  Hythe  at  ""^  ^^^^^ 

.  ,  were  imposed 

Colchester  to  Wivenhoe,  in  the  county  of  Essex,  and  for  on  coals,  &&, 
better  paving,  lighting,  watching,  and  cleaning  the  town  of  a^rtaindisl" 

Colchester,'*  to  recover  the  sum  of  £30  for  rates  and  duties  ^Z'}^  ^* 

'  paid  to  corn- 

payable  to  the  commissioners  for  coal,  culm,  &c.  by  the  de-  missionen 

-  ,^,  •!      1      TT     1  1        -•         therein  named ; 

fendant  landed  at  W ivenhoe  and  the  Hythe,  and  other  and  the  com- 
places  between  the  same.    The  second  count  was  on  an  ^^^^erldto^ 
account  stated.  *"« '"  *]»«  , 

name  of  their 

Pleas,  first,  nunquam  indebitatus :  secondly,  payment  clerk  for  the 

time  being  for 
"  any  penalty 
or  sum  of  mo- 
ney due  or  pay- 
able by  Tirtue 
of  the  act:" — 
Held,  that  an 
action  of  debt  might  be  brought  in  the  name  of  the  clerk  for  arrears  of  rates  and  duties ;  al- 
though, by  another  clause,  a  power  was  given  of  detaining  and  selling  the  vessel  and  goods  in 
case  of  neglect  or  refusal  to  pay  the  rates  and  duties. 

The  act  directed,  that  any  surplus  of  rates  remaining  in  the  hands  of  the  commissioners 
should  be  annually  invested  in  the  funds  until  it  should  amount  to  ;^S000,  and  that  after  that 
sum  should  be  invested  they  should  reduce  the  rates,  so  as  they  should  not,  together  with  the 
dividends  of  the  ;^3000,  exceed  the  charges  annually  expended  in  carrying  the  act  into  execu- 
tion : — Held,  that  the  commissioners  had  impliedly  a  power,  after  so  reducing  the  rates,  also  to 
raise  them  again  in  case  of  necessity. 

Held,  also,  that  after  the  passing  of  the  Weights  and  Measures  Act,  5  &  6  WilL  4,  c.  63, 
the  commissioners  had  power  to  levy  the  rates  by  the  ton  (they  having  been  previously  levied  by 
the  chaldron),  vrithout  first  applying  to  the  sessions  for  an  inquisition  under  the  14th  section  of 
that  act. 


into  Court  of  12/.  10«.,  and  that  the  defendant  was  not 
indebted  to  a  greater  amount ;  which  was  denied  by  the 
replication  (a). 


(a)  The  following  sectioDs  of  the 
statute  are  material  to  the  case : — 

Sect.  17  enacts,  that  there  shall 
be  paid  to  the  commissioners  by 
the  owners  or  masters  having  the 
command  of  vessels,  who  shall  land 
any  coal,  culm,  or  cinders  at 
Wivenboe  or  at  the  Hythe,  or  in 
any  place  between,  the  sum  of  Is, 
per  chaldron  for  every  chaldron  so 
landed. 

Sect  22  gives  a  power,  on  any 


neglect  or  refusal  to  pay  the  rates 
or  duties  to  the  person  entitled 
or  employed  by  the  commission- 
ers to  collect  or  receive  the  said 
rates  or  duties,  to  seize  and  de- 
tain the  ship,  &c.,  or  any  goods* 
&c.,  wherewith  the  same  shall  be 
laden;  and,  if  within  fourteen  days 
ihe  rates  shall  not  be  paid,  to  sell 
such  ship,  &c.,  or  so  much  thereof 
as  sball  be  sufficient  for  raising  and 
paying  such  rates,  &c. 
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EjKh,  rf  Pleat, 
1842. 


GOODT 

V. 

Pbhnt. 


At  the  trial  before  Gumey,  B.,  at  the  last  Assizes  fiv 
Essex^  it  appeared  that  the  action  "was  brought  to  recover  the 
sum  of  25/.  19^.^  alleged  arrears  of  duties  payable  by  the  de- 
fendant for  coals  landed  out  of  his  vessel^  the  Isabella,  st 
Wivenhoe  and  the  Hythe.  It  was  shewn  that^  from  the 
passing  cf  the  local  act^  in  the  year  1 81 1^  the  duty  of  1#.  per 
chaldron  on  coal,  culm,  &c.,  landed  within  the  district  men- 
tioned in  the  act,  was  levied  by  the  commissioners,  pursuant 
to  the  17th  section.  In  1833,  the  accumulations  in  the 
hands  of  the  commissioners  amounted  to  iESOOO;  that  som 
was  invested  by  them  in  the  funds,  according  to  the  direo- 


Sect.  26  directs,  that  if  any  sur- 
plus of  the  rates  and  duties  should 
accrue  or  remain  in  the  hands  of 
the  commiationers  at  the  time  of 
their  settling  their  annual  accounts, 
the  same  shall  he  invested  in  the 
puhlic  funds,  in  the  names  of  the 
commissioners  or  any  five  of  them, 
until  the  same  shall  amount  to  the 
sum  of  £3000,  to  he  thence  drawn 
when  necessary,  for  the  purpose  of 
answering  any  emergency  through 
accidents,  &c. ;  and  that  the  di- 
vidends and  interest  thereof  shall 
from  time  to  time  be  received  by 
the  commissioners,  and  applied  to 
the  purposes  aforesaid.  And  s.  27 
requires,  that  after  the  said  sum  of 
£3000  shall  be  so  raised  and  in- 
vested, the  commissioners  shall  re- 
duce the  rates  and  duties,  so  as  the 
same  shall  not,  with  the  dividends 
arising  from  the  said  sum  of  £3000, 
exceed  the  costs  and  charges  which 
they  shall  yearly  expend  in  exe- 
cuting the  several  matters  which 
by  this  act  they  are  authorized  and 
required  to  do. 

Sect.  72  pro\ides,  that  the  rates 
and  assessments  by  the  act  directed 
to  he  assessed  on  houses,  &c.,  shall 


be  applied  in  paving,  lighting,  fte, 
the  streets,  &c.,  in  the  town  of  Col- 
chester ;  and  requires  the  eoauw- 
sioners,  after  the  effecting  of  cotiiB 
improvements  therein  mentiooed, 
to  reduce  the  rate  of  ataessmcfll 
80  as  that  it  shall  not  exceed  U. 
in  the  pound  in  a  year ;  hut  pn>- 
\ide8  also,  that  in  case  it  ■hall  hen- 
after  happen  that  the  annual  charges 
of  paving,  lighting,  &c,  shall  tarn 
any  cause  exceed  the  nun  wUek 
the  reduced  rate  is  intended  to  de- 
fray, it  shall  be  lawful  for  thecoB- 
missioners  so  to  increase  the  iite 
as  that  it  shall  be  sufficient  to  de- 
fray such  annual  chaiges,  and  alT 
other  incidental  expenses,  not  o- 
ceeding  It,  3</.  in  the  poimd. 

Sect  87  enacts,  that  die  eom- 
missioners  may  sue  and  he  soed  ii 
the  name  of  their  clerk  for  the  timt 
being ;  and  that  all  actions  or  sinli 
that  may  be  necessary  or  expediest 
to  be  brought  for  the  recovery  flf 
any  penalty  or  sum  of  money  dut 
or  payable  by  virtue  of  this  act,  or 
for  or  in  respect  of  any  other  oit- 
ter  or  thing  relating  to  this  ad, 
may  be  brought  in  the  ntmt  of 
the  said  clerk. 
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tions  of  8.  26. ;  and^  in  the  following  year^  the  duties  were  Exeh.  of  PUas, 
reduced  to  4rf.  per  chaldron.  In  the  year  1835  the  Weights 
and  Measures  Act^  5  &  6  Will.  4,  c.  63^  was  passed.  In  1841^ 
the  commissioners  raised  the  rates  to  9d.  per  ton  (which^  it 
was  admitted^  was  less  than  1#.  per  chaldron)  without 
having  made  any  application  to  the  justices  in  sessions  to 
adjust  the  amount  of  toll  payable  with  reference  to  the 
proportion  between  a  chaldron  and  a  ton.  Upon  these 
facts^  it  was  objected  for  the  defendant^  firsts  that  the  com- 
missioners were  not  empowered^  under  the  87th  section  of 
the  local  act^  to  sue  for  arrears  of  rates  and  duties  in  the 
name  of  their  clerk ;  secondly^  that^  having  once  reduced 
the  rates  in  question,  they  had  no  power  to  raise  them 
again ;  thirdly^  that^  not  having  applied  to  the  justices,  pur- 
suant to  the  14th  section  of  the  Weights  and  Measures  Act, 
5  &  6  Will.  4,  c.  63,  to  regulate  by  inquisition  the  difiference 
of  toll  as  between  a  ton  and  a  chaldron,  they  could  not 
charge  the  duties  on  the  ton.  The  learned  Judge  reserved 
the  points,  and  the  plaintiff  bad  a  verdict,  leave  being  given 
to  the  defendant  to  move  to  enter  a  nonsuit. 

Channell,  Seijt.,  now  moved  accordingly. — First,  the 
commissioners  had  no  power  in  this  case  to  sue  by  their 
clerk.  The  87th  section  entitles  the  clerk  to  sue  only 
where,  but  for  that  provision,  the  commissioners  them- 
selves must  and  miff  hi  have  sued :  it  makes  him  the  statut- 
able representative  of  the  commissioners.  But  no  power 
is  given  by  the  act  to  the  commissioners  to  sue  for  those 
rates,  but  only  a  power,  by  s.  22,  of  distress  or  detention 
of  the  vessel  in  case  of  nonpayment.  [ParkCf  B. — To 
whom  are  the  rates  and  duties  to  be  paid  by  the  act  ?]  Un- 
doubtedly to  the  commissioners.  [Parke,  B. — Then  they 
have  a  parliamentary  right  of  action,  by  the  statutory  ob- 
ligation to  pay  the  rates  to  them.  It  is  clear  the  clerk  has 
a  right  to  sue  for  some  ^'  sums  of  money  "  not  penalties ; 
and  no  sums  of  money  appear  to  be  receivable  under  the 
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EjKk.  9f  fum,  act,  except  the  rates  and  duties;  therefore  he  is  wxtiuD  (he 

provision  of  the  87th  section.] 

Secondly,  the  commissioners  had  no  anthority^  after 
they  had  reduced  these  tolls,  to  raise  them  again.  After 
realizing  the  sum  of  £3000,  they  are  to  go  on  ledndog 
the  rates,  so  that,  together  with  the  interest  on  that  smn, 
they  shall  not  exceed  the  annual  charges ;  bnt  no  express 
power  is  given  to  raise  them  again.  On  the  ot^er  hand, 
they  have,  by  express  words,  a  power  to  raise  the  rates 
on  houses,  &;c.,  for  watching  and  lighting  the  town,  after 
a  previous  reduction  of  them.  \Alder9on^  B. — ^The  com- 
missioners have  to  raise  a  sum  which  in  one  year  may  be 
lower  and  in  another  higher.  What  an  absurdity  would 
it  be,  then,  if  they  have  power  only  to  reduce  the  rates! 
Supposing,  in  one  year,  the  chaiges  did  not  exceed  the  m- 
terest  of  the  £3000,  then  they  are  to  raise  nothing;  but, 
if  in  the  next  year  the  charges  amounted  to  j£500,  accord* 
ing  to  your  argument,  they  could  raise  nothing  towards  it] 
Thirdly,  there  ought  to  have  been  an  inquisition  at  the 
sessions,  under  the  5  &  6  Will.  4,  c.  63,  s.  14,  in  order  to 
ascertain  the  proportions  to  be  charged  by  the  ton.  [Fwrht^ 
B. — ^That  is  only  in  the  case  of  an  immemorial  toll ;  but 
where  commissioners  have  power  from  time  to  time  to 
vary  the  tolls,  the  act  does  not  apply.  Alderstm,  B. — 
Besides,  this  was  a  rate  made  afler  the  passing  of  the 
Weights  and  Measures  Act,  and  therefore  was  lawfully 
made  by  the  ton.  The  14th  section  applies  to  then  exist- 
ing contracts,  by  immemorial  usage  or  otherwise.] 


Parke,  B. — I  think  there  is  no  foundation  for  any  of  the 
objections  which  have  been  taken.  The  first  is,  that  the 
clerk  of  the  commissioners  has  no  authority  to  bring  this 
action.  But  on  looking  at  the  act  of  Parliament,  it  ap- 
pears that  the  clerk  has  authority  to  sue  for  *'  any  penalty 
or  sum  of  money  due  and  payable  by  virtue  of  this  act.'' 
The  rates  and  duties  are  clearly  within  this  description ; 
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indeed^  there  are  no  other  sums  of  money  for  which  the  ^nrA.  of  PUat, 
commissioners  could  sue  by  virtue  of  the  act.     Then  will  '   ^ 

an  action  of  debt  lie  in  this  case  ?  Now  it  is  laid  down  in  Goodt 
Comyns's  Digest^  Dett,  (A.  1),  that  ''debt  lies  upon  every  Penny. 
contract  in  deed  or  in  law/'  and  one  instance  given  is 
this^ — *'Upon  the  stat.  28  Eliz.  c.  4,  which  says^  the 
sheriff  shall  take  for  his  fees  no  more  than  12d.  for  every 
20s.  under  £100,  and  6d.  for  every  20s.  above  £100,  the 
sheriff  shall  have  debt  for  his  fees/'  The  duties,  there- 
fore, being  under  this  act  to  be  paid  to  the  commissionersj 
an  action  of  debt  lies  by  them  or  their  clerk.  Secondly,  it  is 
objected  that,  as  the  commissioners  have  once  lowered  the 
tolls,  they  cannot  afterwards  raise  them  again.  But  that 
appears  to  me  to  be  quite  an  erroneous  construction  of  the 
act.  It  must  be  implied  that,  in  cases  of  exigency,  the 
rates  may  be  varied,  the  charges  for  which  the  commis- 
sioners have  to  provide  being  of  an  uncertain  nature ;  and 
what  reason  can  there  be,  because  the  rates  have  been  once 
lowered,  that,  in  a  case  of  necessity,  they  cannot  be  raised 
again  ?  Thirdly,  I  do  not  think  it  was  necessary  to  apply 
to  the  justices  to  apportion  the  rates.  The  stat.  5  &  6 
Will.  4,  c.  63,  s.  14,  applies  only  to  cases  of  fixed  con- 
tracts or  payments,  which  cannot  be  varied  by  the  parties, 
and  to  tolls  or  rates  payable  according  to  the  weights  and 
measures  previously  in  use.  In  such  cases,  the  proportions 
are  to  be  adjusted  by  the  sessions.  But  the  act  does  not 
apply  to  such  a  case  las  this,  where  the  commissioners  have 
power  to  vary  the  tolls,  and  where  they  have  actually  fixed 
the  amount  since  the  passing  of  the  act. 

Alderson,  B.,  Gurney,  B.,  and  Bolfe,  B.,  concurred. 

Rule  refused. 


VOL.  IX.  AAA  M.  W. 
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April  20. 

In  an  ftCQon  on 
tbc  case,  for  pi- 

radng  an  ^n~ 
gravingtbroogfac 

under  tbe  stat. 
17  Gen.  3, 
c  57,  which 
gives  a  right  of 
action  against 
any  one  who 
shall  copy  any 
print  **  in  the 
whole  or  in 
part,  by  vary- 
ing, adding  to, 
or  diminishing 
from,  the  main 
design,"  the 
judge  directed 
the  jury  to  con- 
sider whether 
the  defendant's 
engraving  was 
substantUUy  a 
copy  of  the 
plaintiff's: — 
Hetd,  that  ihU 
direction  was 
correct. 


MooKB  V.  Clabkb. 

JL  HIS  was  a  special  action  on  the  case,  ander  the  stat.  17 
Geo.  S,  c.  57,  for  pirating  an  engraying  of  tbe  plaintiff's. 
It  appeared  that  the  plaintiff  was  the  publisher  and  pro- 
prietor of  an  engranng  of  the  portrait  of  a  celebrated  mare 
called  ''  Bee's>Wing/'  and  the  defendant  was  tlie  printer 
and  publisher  of  a  work  caUed  ^*  Tom  Spring's  liife  in  Lon- 
don.'' The  alleged  piracy  was  by  a  woodcut  in  tbe  defend- 
ant's publication^  professing  to  be  a  ''  portrait  of '  Corona- 
tion/ winner  of  the  Derby,  1841,"  which  bore  a  strong  re- 
semblance to  the  plaintiff's  engraving,  and  was  alleged  to 
be  a  copy  of  it,  varying  only  in  the  direction  in  which  die 
animal  was  proceeding,  and  a  slight  alteration  in  the  drea 
of  the  jockey.  Lord  AHnger,  C.  B.,  directed  tbe  jury  tB 
consider  whether  the  main  design  of  the  plaintiff's  ea- 
graving  had  been  copied,  and  whether  the  defendant's  ea- 
graving  was  substantially  a  copy  of  the  plaintiff's;  and 
secondly,  whether  the  plaintiff  had  sustained  any  damage. 
The  jury  found  that  the  defendant's  engraving  was  not  t 
copy  of  the  plaintiff's,  and  that  the  plaintiff  had  not  sm- 
tained  any  damage ;  and  thereupon  returned  a  verdict  for 
the  defendant. 


Knowles  now  moved  for  a  new  trial,  on  the  ground  of  mil- 
direction.  It  was  not  necessary,  to  bring  tbe  case  witlni 
the  act  of  Parliament,  that  the  defendant's  print  shooMbe 
an  exact  copy  of  the  plaintiff's.  The  17  Greo.  3,  c.  57,  enac^ 
"  That  if  any  engraver,  etcher,  printseller,  or  other  person, 
shall,  within  the  time  limited  by  the  recited  acts  of  the  8 
Geo.  2,  and  7  Geo.  3,  or  either  of  them,  engrave,  etch,  or 
work,  or  cause  or  procure  to  be  engraved,  etched,  or 
worked,  in  mezzotinto,  or  chiaro  oscuro,  or  otherwise,  or 
in  any  other  manner  copy  in  the  whole  or  in  pari,  by  rary- 
inff,  adding  to,  or  dvnvnxshing  from  the  main  desiffn^  or  shaB 
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print,  reprint,  or  import  for  sale,  or  cause  or  procure  to  be  Bxeh.  qf  PUas, 
printed,  reprinted,  or  imported  for  sale,  or  shall  publish, 
sell,  or  otherwise  dispose  of,  or  cause  or  procure  to  be  pub- 
lished, sold,  or  otherwise  disposed  of,  any  copy  or  copies  of 
any  historical  print  or  prints,  or  any  print  or  prints  of  any 
portrait,  conversation,  landscape,  or  architecture,  map, 
chart,  or  plan,  or  any  print  or  prints  whatsoever,  which 
hath  or  have  been,  or  shall  be  engraved,  etched,  drawn,  or 
designed,  in  any  part  of  Great  Britain,  without  the  express 
consent  of  the  proprietor  or  proprietors  thereof  first  had 
and  obtained  in  writing,  signed  by  him,  her,  or  them  re- 
spectively, with  his,  her,  or  their  own  hand  or  hands,  in  the 
presence  of  and  attested  by  two  or  more  credible  witnesses, 
then  every  such  proprietor  or  proprietors  shall  and  may, 
by  and  in  a  special  action  upon  the  case,  to  be  brought 
against  the  person  or  persons  so  offending,  recover  such 
damages  as  a  jury  on  the  trial  of  such  action,  or  on  the 
execution  of  a  writ  of  inquiry  thereon,  shall  give  or  assess, 
together  with  double  costs  of  suit/'  Now  it  was  not  neces- 
sary that  the  piracy  should  be  an  exact  copy  in  every  re- 
spect, because  the  act  says  in  the  whole  or  in  part ;  and  al- 
though the  jury  found  that  the  plaintiff  had  sustained  no 
damage,  that  did  not  affect  his  title  to  sue.  It  is  quite 
clear  that  it  is  not  necessary  that  the  whole  design  should 
be  copied,  to  bring  the  case  within  the  act.  [Parke,  B. — 
The  act  only  gives  a  remedy  by  action  for  such  damages  as 
the  plaintiff  has  sustained.]  The  plea  is  not  guilty,  and 
the  defendant  has  not  pleaded  to  the  damage ;  and  it  is  a 
question  well  worth  considering,  whether  he  ought  not  to 
have  done  so,  to  entitle  himself  to  take  the'objection  that  the 
plaintiff  has  not  sustained  any  damage.  [Parke,  B. — ^We 
will  look  into  the  act  of  Parliament,  and  consider  the  case.] 
On  the  following  day  (April  21)  the  judgment  of  the 
Court  was  delivered  by 

Parke,  B. — In  this  case  the  objection  to  the  Lord  Chief 

A  A  A  2 
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EMtk.  sf  piem,  Banm'a  direction  wai,  that  he  toM  the  inrr  to 
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ther  the  defendant's  print  was  sobstantialhr  a  oopnr  of  the 


phuntiff 's.  We  think  that  direction  cotrecl.  aad  m 

anoe  with  the  act  of  Parliament.     Whetlier  the  pnnt  be 

exact  copr,  and  whether  the  variations  are  alto^edier 

material,  is  not  for  ns  to  consider ;  that  was  a  quesHaoB  lor 

the  jurr,  and  one  which  ther  have  determined,  azid  the 

motion  is  not  made  on  the  ground  of  the  verdict  beii^ 

against  the  evidence.  That  being  the  case,  thi 

as  to  the  plaintiff*s  right  of  maintaining  an 

he  has  sustained  no  actual  damage,  does  not 

haps,  if  the  piracy  were  established,  the  law  would  inyir 

damage;  but  that  point  does  not  arise  here,  and  thereCoR 

it  is  unnecessary  to  deliver  an  opinion  upon  it.     Tbeie  wiD 

be  no  rule. 

Role  refbaed. 


Joshua  Field  and  Elizabeth  his  Wife, 


of  JOHI 


Pleas, — as  to  the  several  sums  of  money  in  the  declaration 
mentioned,  &c.,  except  as  to  £80  parcel  thereof,  nunquam 
indebitatus ;  on  which  issue  was  joined.     And  as  to  the 


Stockdale,  deceased,  r.  Allex  {a). 

To  an  action  of  -L/EBT,  in  the  sum  of  £115,  for  money  had  and  received 
band  and  wife,  ^7  ^^^  defendant  for  the  use  of  the  plaintiff  Joshua  and 
wi"  M^«f  ****    ^^  ^^^>  ^  executrix,  and  on  an  account  stated  between 

trix,  for  money    them, 
had  and  re- 
ceived, the  de- 
fendant plead- 
ed, ai  to  £35f 
that  that  sum 
wai  part  of  the 

prices  received    said  sum  of  £80,  payment  into  Court  of  that  sum,  whidi 

hjr  him  upon 
the  tales  of  two 

horses  of  the  tesUtor,  which  were  in  the  hands  of  the  plaintiffs  to  be  administered,  and  whiek, 
under  an  authority  given  by  them  to  the  defendant,  were  sold  by  him  in  bis  own  name,  and 
warranted  sound  to  the  respective  purchasers  [naming  four  persons] ;  that  at  the  time  of  tke 
sales  the  horses  respectively  were  unsound ;  that  the  defendant,  from  the  time  of  the  receipt  of 
the  money  until  he  paid  the  same  as  after  mentioned,  was  indebted  to  the  plaintifi  in  the  f— 
of it35,  payable  on  request,  for  the  said  money  so  received  by  him  for  their  use,  and  always  vat 
ready  and  willing  to  pay  it  to  them ;  and  that  aAer  he  so  became  indebted,  and  befiwe  the 
commencement  of  the  suit,  he  was,  by  reason  of  the  breaches  of  the  warranties  as  to  the  said 
hoMCf,  compelled  by  the  said  persons  who  so  purchased  them,  without  any  fault  on  his  part,  to 
repay,  and  did  necessarily  repay,  to  them  the  said  sum  oi  £Zb,  and  the  residue  of  the  pricet, 
whmby  the  said  debt  of  £35  was  discharged : — Held,  on  special  demurrer,  that  the  plea  was  no 
to  the  tctioii. 

(a)  This  case  was  decided  in  Hilary  Term,  Jan.  1 7. 
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was  taken  out  by  the  plaintiffs.    And  as  to  the  sum  of  Bieh.  of  pieat, 
d635,  parcel  of  the  money  in  the  first  count  mentioned^  '  ^ 

and  other  than  and  distinct  from  the  said  sum  of  £80,  Field 
that  the  said  sum  of  £35  was  part  of  the  prices  by  him  Allew. 
the  defendant  received  for  and  upon  the  sales  hereafter 
mentioned  of  certain,  to  wit,  two  horses,  which  were  of  the 
said  John  Stockdale  at  the  time  of  his  death,  and  which, 
at  the  respective  times  of  the  giving  of  the  authority  and 
making  of  the  sales  hereinafter  mentioned,  were  in  the 
hands  of  the  said  Joshua  and  Elizabeth  his  wife,  as  execu- 
trix as  aforesaid,  to  be  administered,  and  which  said  horses, 
under  and  by  virtue  of  an  authority  before  then,  to  wit, 
on  the  day  and  year  in  the  first  count  mentioned,  to  him 
the  defendant  in  that  behalf  by  the  said  Joshua  and  Eliz- 
abeth his  wife,  as  executrix  as  aforesaid,  given,  were  by  the 
defendant,  before  then  also,  to  wit,  on  &c.,  respectively 
sold  in  his  the  defendant's  own  name  as  the  seller  thereof, 
and,  upon  those  sales,  and  by  the  terms  thereof  respect- 
ively, warranted  to  the  respective  purchasers  thereof,  to 
wit,  [naming  four  persons]  to  be  sound  at  the  respective 
times  of  the  said  sales  thereof  respectively.  And  the  de- 
fendant further  says,  that,  at  the  time  of  the  said  sales  re- 
spectively, the  said  horses  respectively  were  not  sound, 
but  on  the  contrary  thereof,  were  then  respectively  un- 
sound. And  the  defendant  further  says,  that  he  the  de- 
fendant was,  from  the  time  of  the  receipt  of  the  said  sum  of 
£35  until  he  paid  the  same  as  hereinafter  mentioned,  in- 
debted to  the  said  Joshua  and  Elizabeth  his  wife,  aa 
executrix  as  aforesaid,  in  the  said  sum  of  £35,  payable  on 
request,  for  the  said  money  so  received,  and  which  was  so 
as  aforesaid  received  by  him  for  the  use  of  the  said  Joshua 
and  Elizabeth  his  wife,  as  executrix  as  aforesaid.  And  the 
defendant  further  says,  that  at  and  from  the  time  when  he 
the  defendant  so  as  aforesaid  became  and  was  indebted 
to  the  said  Joshua  and  Elizabeth,  as  executrix  as  aforesaid^ 
in  the  said  sum  of  £35,  until  he  paid  the  same  as  herein- 
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Exeh.  0/  Pietu,  after  mentioned^  he  the  defendant  always  constantly  wu 
^   ^^      .     ready  and  willing  to  pay  the  said  sum  of  £85  to  the  said 
FiBLD         Joshua  and  Elizabeth,  as  executrix  as  aforesaid;  and  that, 
Allsn.        after  he  so  became  indebted  as  last  aforesaid,  and  before 
the  commencement  of  this  suit,  and  after  the  said  sales,  to 
wit,  on  &c.,  he  the  defendant  was,  by  reason  and  in  con- 
sequence of  the  said  breaches  of  the  said  respective  war- 
ranties as  to  the  said  horses  respectively,  compelled  by 
the  said  persons  who  so  purchased  the  said  horses  respeo 
tively,  without  any  fault  or  impropriety  on  the  behalf  of 
him  the  defendant,  to  repay,  and  then   did  necessarify 
and  unavoidably  repay  to  them  the  said  purchasers,  as  well 
the  said  sum  of  £35,  part  of  the  said  prices  as  aforesaid,  ai 
also  the  residue  of  the  said  prices,  whereby  the  said  debt 
of  £35  was  discharged. — ^Verification. 

To  the  last  plea  the  plaintiffs  demurred  specially,  aa- 
signing  for  causes  (inter  alia),  that  the  defendant  hai 
thereby  confessed  that  he  is  indebted  to  the  plaintiffs  in 
the  sum  of  £35,  and  yet  has  not  shewn  any  sufficieiit 
matter  of  discharge  or  excuse  for  the  non-payment  of  the 
same :  that  the  plea  neither  traverses,  nor  confesses  and 
avoids,  the  matter  in  the  declaration  alleged  as  to  the  said 
£35.  That  it  does  not  distinctly  appear  from  the  plea 
that  the  defendant  had  any  authority  from  the  plaintiffis  to 
warrant  the  horses  therein  mentioned  to  be  sound ;  that, 
although  it  is  averred  that  the  horses  were  sold  in  the 
name  of  the  defendant  by  the  authority  of  the  plaintiffs^  it 
is  not  stated  that  they  were  warranted  aound  by  their  an- 
thority,  or  with  their  knowledge.  That  the  plea  ia  uncer- 
tain, inasmuch  as  it  is  not  set  forth  with  sufficient  deaf- 
ness to  whom  each  of  the  said  horses  was  sold;  but  wheraa 
it  appears  from  the  plea  that  they  were  sold  at  differeait 
times,  and  under  different  contracts,  it  does  not  ^ipeff 
whether  they  were  sold  to  the  same  persons,  or  to  different 
persons,  or  to  which  of  the  said  persons  one  of  the  said 
horses  was  sold,  and  to  which  the  other ;  and  the  plaintifi 
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caonot  safely  take  issue  as  to  the  sale  of  tlie  said  horses  or  Exch,  tf  PUas, 

either  of  them,  as  averred  in  the  plea ;  and  it  does  not     v     ^'  ^ 

appear  to  whom  the  several  warranties,  as  set  forth  in  the        Field 

plea,  were  given,  or  who  the  parties  were,  whether  jointly       Allbn. 

or  separately,  who  were  entitled  to  enforce  or  sue  upon 

the  said  warranty :  and  whereas  the  sale  of  each  horse, 

and  the  warranty  of  each  horse,  and  the  unsoundness  and 

return  of  each  horse,  involved  an  entirely  distinct  issue,  the 

defendant  has  confounded  the  sale,  warranty,  unsoundness, 

and  return  of  the  two  horses  together,  so  as  to  make  it 

unsafe  for  the  plaintiff  to  take  issue  upon  any  of  those 

points,  with  respect  to  either  horse  singly,  &c.  &c.     That 

it  does  not  appear  by  the  plea  that  the  money  therein 

mentioned  was  repaid  at  the  request  or  by  the  desire  or 

consent  of  the  plaintiffs,  or  that  the  defendant  was  under 

any  legal  compulsion  to  refund  the  prices  of  the  said 

horses,  &c.     That  the  plea  amounts  to  the  general  issue, 

&;c.  &;c. — Joinder  in  demurrer. 

&MaUeyy  in  support  of  the  demurrer. — ^The  plea  is  bad. 
It  does  not  distinguish  between  the  sale  of  one  horse  and 
of  the  other,  and  gives  no  accurate  description  of  the  con- 
tract as  to  either :  it  does  not  state  the  price  of  each,  or 
the  parties  to  whom  each  was  sold ;  so  that  the  plaintiff 
cannot  take  a  distinct  issue  as  to  the  sale  or  warranty  of 
the  one  horse  for  which  the  £35  was  paid.  [LcM'd  Abinffer, 
C.  B. — It  does  not  appear  which  horse  was  unsound,  or  to 
which  purchaser  the  money  was  returned.]  No;  the  plea 
says  only  that  the  money  was  returned  '^  to  the  respective 
purchasers  thereof,"  not  distinguishing  to  which.  Where 
a  party  proposes  to  set  out  in  pleading,  as  a  defence  to  an 
action,  a  contract  to  which  he  was  one  of  the  parties,  he 
ought  to  state  the  nature  and  terms  of  it  with  full  particu- 
larity. Here  the  plea  sets  forth  two  contracts  and  four 
persons,  and  does  not  shew  whether  either  was  made  with 
the  whole,  or  with  which  of  those  persons.    [Lord  AUn/fer, 
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Sxch.  rf  PUai.  C.  B.— Is  that  material  ?     Suppose  the  plea  proved  as  it 

is,  is  it  not  an  answer  to  the  action?]     If  a  party  seeks 
to  discharge  himself  by  a  contract,  he  ought  to  set  it  out 
fully.       [Lord  Abmger,  C.  B. — ^Yes,   if  it  be  a  contract 
with  the  plaintiff,  because  then  his  right  is  founded  on 
the  contract ;  but  that  is  not  so  here.     Bat  the  plea  doei 
not  state  that  the  horses  were  returned ;  and  if  so,  tbe 
defendant  was  not  bound  to  return  the  price.]     For  ang^ 
that  appears,  it  may  have  been  repaid  voluntarily:    the 
plea,  therefore,  does  not  shew  such  a  state  of  things  si 
that  the  defendant  was  bound  to  return  the  money,  the 
contract  being  rescinded.     Street  v.  Blay  (a).     And  even 
if  it  had,  it  would  have  amounted  only  to  an  informal  pks 
of  set-off;  because  the  plaintiffs'  right  of  action  accrued 
upon  the  receipt  of  the  money  to  their  use.     On  the  other 
hand,  if  it  be  matter  of  discharge,  it  amounts  to  nunqusm 
indebitatus,   as  shewing  that  the  defendant  received  the 
money,  not  to  be  paid  over  absolutely  to  the  plaintiffs  on 
request,  but  to  be  held  for  a  reasonable  time,  until  it  were 
ascertained  whether  the  horses  would  be  returned,  and  then 
to  be  paid  over. — ^The  Court  here  called  on 

Addison^  contra. — ^The  plea  does  not  amount  to  nunqusm 
indebitatus,  because  it  admits  a  time  when  the  defendant 
was  indebted  to  the  plaintiffs  in  right  of  the  wife,  namely, 
during  the  interval  when  the  money  was  in  his  hands. 
Nor  is  it  strictly  a  plea  of  set-off.  It  resembles  the 
case  of  fVaddUove  v.  Bamett  (A),  where  it  was  held,  that  in 
answer  to  a  count  for  use  and  occupation,  the  defendant 
might  give  in  evidence,  under  non  assumpsit,  that  the 
plaintiff  had  mortgaged  the  premises  before  the  defendant 
came  into  occupation ;  and  that  the  mortgagee  had  given 
notice  to  the  defendant  not  to  pay  the  plaintiff  any  sab- 
sequent  rent.  [Lord  Abinger,  C.  B. — ^The  Court  do  not 
say  that  the  defence  might  have  been  pleaded  specially.] 

(a)  2  B.  &  Adol.  456.  (6)  2  Bing.  N.  C.  538 ;  2  Scott,  761 
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This  matter  could  not  be  pleaded  by  way  of  %eUoff  to  the  -fiwA.  0/  Pfco*, 
action  by  these  plaintiffs,  one  of  them  being  a  married 
woman,  who  could  not  contract  a  debt.  The  defendant 
could  not  sue  them  jointly  on  any  cause  of  action  which 
has  accrued  since  the  coverture,  the  wife  being  incapable 
of  binding  herself.  [Lord  Abinger^  C.  B. — Your  argument 
comes  to  this,  that  as  against  these  plaintiffs,  the  defend- 
ant could  not  discharge  himself  at  all.]  This  is  money 
which  under  the  circumstances  the  plaintiffs  never  had  a 
right  to  receive.  It  is  not  stated  that  the  horses  were  ever 
delivered  to  the  purchaser;  but  it  is  alleged  that  they  were 
sold  under  a  warranty  authorized  by  the  plaintiffs.  [AU 
derson,  B. — Does  that  sufficiently  appear  ?  (ELis  Lordship 
read  the  terms  of  the  plea.)]  It  states  that  the  horses 
were  sold  under  their  authority ;  but  if  one  of  the  terms  of 
such  sales  were  a  warranty  not  authorized  by  the  plaintiffs, 
the  sales  would  not  have  been  made  under  their  authority. 
All  the  terms  of  the  sales  must  have  been  taken  to  be  au- 
thorized by  the  plaintiffs :  and  this  action  is  an  adoption  of 
those  contracts  of  sale,  whatever  they  were.  [Lord  Abin- 
gevj  C.  B. — Suppose  the  money  had  all  been  paid  over  to 
the  plaintiffs,  and  the  defendant  were  afterwards  sued  by 
the  purchaser  on  the  warranty,  and  obliged  to  repay  it ; 
could  he  have  recovered  it  back  from  the  plaintiffs?] 
Perhaps  not ;  but  it  does  not  follow  that  he  cannot  dis- 
charge himself,  in  order  to  avoid  circuity  of  action,  by  set- 
ting forth  circumstances  which  shew  that  they  had  no  right 
of  action  at  the  commencement  of  the  suit.  [Lord  Abin- 
ger,  C.  B. — How  can  he  destroy  their  vested  right  of 
action  by  applying  the  money  otherwise,  unless  he  have  a 
counter-right  of  action  ?  If  their  right  of  action  did  not 
subsist  at  the  commencement  of  the  suit,  it  is  only  because 
the  defendant  has  acquired  a  cross  right  by  payment  of  the 
money  on  their  account  and  for  their  benefit.  Alderson,  B<. 
— ^The  husband,  if  anybody,  is  liable  personally  to  the  defend- 
ant ;  how  then  can  he  set  off  the  claim  against  money  due 
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Sxeh.  of  Pitas,  from  him  to  the  husband  and  wife  in  aater  droit?!    If 

1842 

^     this  had  been  money  had  and  received  to  the  use  of  the 

FisLD        testator^  the  defendant  might  certainly  have   discharged 

Allbm.       himself  by  such  a  plea;  and  it  is  an  action  brought  in 

right  of  the  testator. 

Lord  Abingbe,  C.  B. — ^The  veiy  principle  which  Mr. 
Addison  lays  down  shews  that  the  defendant  cannot  sue 
the  plaintiffs  for  this  claim ;  neither  can  he  set  it  off  to  an 
action  by  them.    The  plea  is  therefore  bad. 

Aldebson,  B. — ^The  defendant  says  this  has  ceased  to 
be  money  had  and  received  to  the  use  of  the  plaintiffs,  be- 
cause he  has  subsequently  applied  it  to  the  payment  of  a 
sum  for  which  he  was  liable  for  a  breach  of  his  contract 
That  is  no  answer  to  this  action. 


GuBNET,  B.,  concurred. 


Judgment  for  the  plaintiff. 


c 
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Exeh,  of  PUiUf 
1842. 

Bain^  registered  public  officer  of  the  Commercial  Bank  of 
England^  v.  Cooper  and  Brassinoton. 

jlpril  26,  28. 

OVENANT  on  a  guarantee  given  to  the  Commercial  To  an  action  of 
Bank  of  England.     The  declaration  set  forth  a  guarantee  j^^n*?gt!ick^  * 
signed  and  sealed  by  the  defendants,  whereby,  after  re-  pJ"tn*JIfiJ5^"  ^,n 
citing  that  S.  Mayer,  J.  Mawdesley,  and  J.  Bridgwood,  »  guarantee 
carrying  on  business  under  the  name  of  S.  Mayer  &  Co.^  defendant  tote- 
were  about  to  open  an  account  with  the  said  banking  co-  made'by*the** 
partnership,  the  defendants  covenanted  to  guarantee  the  JJ^^'^i^B^  **"' 
copartnership  from  all  loss  or  damage  thereby,  and  from  carrying  on  bu- 
all  sums  due  or  to  become  due  from  Mayer  &  Co.  to  the  the  name  of 
copartnership.     The  declaration  then  averred  that  the  sum  defendant  ^^* 
of  £2000  became  and  was  due  from  Mayer  &  Co.  to  the  pleaded,  that 

by  indenture 

copartnership,  and  that  Mayer  &  Co.  did  not  pay  the  between  M., 
same;  and  alleged  as  a  breach  the  non-payment  by  the  ©f the fiw" part, 
defendants  of  £1500,  part  thereof.     The  defendant  Cooper  ^Vh" wd^nd^" 
pleaded  (inter  alia),  sixthly,  that  after  the  making  of  the  P^r^  and  the 

*  i.  1  several  persons 

said  deed-poll,  and  after  the  said  sum  of  money  had  be-  or  partnership 
come  due  from  Mayer  &  Co.  to  the  copartnership  as  in  should  execute 
the  declaration  mentioned,  by  an  indenture  made  between  J^®  »aid  mden- 

*  ture,  oeing 

the  said  Samuel  Mayer,  the  said  Joseph  Mawdesley,  Ralph  creditors  of  M., 

_  At*.  li.f  and 

Lees,  and  the  said  Jesse  Bridgwood  of  the  first  part,  Hugh  b.,  of  the  third 
Henshall  Williamson,  Richard  Howard  Haywood,  and  Tmi^nd* 
William  Malpass  of  the  second  part,  and  the  several  per-  pa/jner  \n  the 

*  *■        '  *  said  banking 

co-partnership, 
released  M.,M.,  L.,  and  B.,froin  all  actions,  debts,  &c  The  defendant,  in  support  of  his  plea,  gave 
in  evidence  a  composition  deed,  made  between  M.,  M.,  L.,  and  B.,  of  the  first  part,  W.,  H., 
and  0.,  of  the  second  part,  and  the  several  persons  or  partnership  firms,  being  creditors  of  M., 
M.,  L.,  and  B.,  who  should  have  executed  or  who  should  execute  the  said  composition  deed, 
of  the  third  part  The  deed,  after  reciting  that  M.,  M.,  L.,  and  B.,  were  indebted  to  W.,  H., 
and  C,  and  to  the  several  parties  to  the  deed  of  the  third  part,  and  being  unable  to  pay  the 
said  debts,  had  conveyed  all  their  property  and  effects  to  W.,  H.,  and  0.,  in  trust  for  payment 
of  their  debts,  stated,  that  in  consideration  thereof,  each  of  the  said  creditors,  parties  to  the 
said  deed  of  the  second  and  third  parts,  did  for  themselves,  their  heirs,  executors,  &c.,  and 
partners,  release  M.,  M.,  L.,  and  B.,  from  all  actions,  debts,  demands,  &c.  At  the  date  of  this 
release,  a  separate  debt  of  2/.  16$.  was  due  from  M.  to  H«,  and  H.,  at  the  date  of  the  release, 
was  a  shareholder  in  the  joint-stock  banking  co-partnership.  H.  executed  the  deed  in  his 
own  name: — Held,  that  the  plea  was  not  proved,  the  release  from  M.,  M.,  L.,  and  B.,  not 
including  the  debt  due  from  M.  &  Co.  to  the  joint^stock  banking  company,  but  applying  only 
to  debts  due  to  such  ptrtnersfaip  firms  as  should  execute  the  deed  of  the  thir^  part. 
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^efu  of  Pieast  sons  or  partnership  firms  who  should  execute  the  said  in- 
denture, being  creditors  of  the  said  S.  Mayer,  J.  Maw- 
desley,  R.  Lees,  and  J.  Bridgwood,  of  the  third  part,  the 
said  R.  H.  Haywood,  then  being  a  member  of  and  a  part- 
ner in  the  said  banking  copartnership,  and  a  holder  of 
1000  shares  in  the  said  copartnership,  and  then  being  also 
duly  authorized  by  the  said  copartnership,  for  himself,  and 
for  the  said  copartnership  and  his  partners,  did  acquit,  re- 
lease, and  for  ever  discharge  the  said  S.  Mayer,  J.  Maw- 
desley,  R.  Lees,  and  J.  Bridgwood,  from  all  actions,  claims, 
and  demands  whatsoever,  which  the  said  R.  H.  Haywood, 
the  said  copartnership  and  his  partners,  then  had  or  might 
have,  by  reason  of  the  said  debts  then  due  &om  the  said  S. 
Mayer,  J.  Mawdesley,  R.  Lees,  and  J.  Bridgwood,  or  any 
of  them,  to  the  said  copartnership :  And  tlie  defendant 
says,  that  the  said  indenture  was  made  by  the  said  R.  H. 
Haywood,  without  the  privity  or  consent  of  him  the  said 
defendant,  by  means  whereof  he  became  and  was  wholly 
discharged  of  and  from  all  liability  in  respect  of  the  said 
guarantee  or  agreement,  in  respect  of  the  said  debt  or  sum 
of  money  alleged  to  be  so  due  and  owing  from  the  said  S. 
Mayer  &  Co.  to  the  said  copartnership  as  aforesaid  — 
Verification. 

Replication,  that  the  said  R.  H.  Haywood,  for  himself 
and  for  the  said  copartnership,  and  for  his  partners,  did 
not  acquit,  release,  or  discharge  the  said  S.  Mayer,  J. 
Mawdesley,  R.  Lees,  and  J.  Bridgwood,  or  any  of  them, 
in  manner  and  form,  &c. :— on  which  issue  was  joined. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  London 
sittings  after  last  Michaelmas  term,  the  defendant  put  in, 
in  support  of  the  above  plea,  a  deed  of  composition,  dated 
7th  March,  1840,  made  between  Samuel  Mayer,  Joseph 
Mawdesley,  Ralph  Lees,  and  Jesse  Bridgwood  of  the  first 
part,  Hugh  Henshall  Williamson,  R.  H.  Haywood,  and 
William  Malpass  of  the  second  part,  and  '*  the  sevenl 
other  persons  or  partnership  firms,  who  by  themselves  or 
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their  respective  attornies  or  agents^  have  executed  or  shall  Exeh.qfPieat, 
execute  these  presents^  being  creditors  of  the  said  S.  Mayer,  '   ^ 

J.  Mawdesley,  B.  Lees,  and  J.  Bridgwood/'  of  the  third  bain 
part.  This  deed,  after  reciting  that  S.  Mayer,  J.  Mawdesley,  cooper. 
B.  Lees,  and  J.  Bridgwood,  had  carried  on  business  in  co- 
partnership under  the  firm  of  Samuel  Mayer  &  Co.,  and 
being  indebted  to  the  said  H.  H.  Williamson,  B.  H.  Hay- 
wood, and  W.  Malpass,  and  to  the  several  parties  thereto 
of  the  third  part,  in  considerable  sums  of  money,  which 
they  were  unable  to  pay,  had  agreed  to  convey  the  whole 
of  their  property,  except  &c.,  to  Williamson,  Haywood, 
and  Malpass,  in  trust  to  sell  the  same,  and  apply  the  pro- 
ceeds in  payment  of  the  several  sums  due  from  Mayer, 
Mawdesley,  Lees,  and  Bridgwood,  to  Williamson,  Hay- 
wood, and  Malpass,  and  the  several  other  persons  or  firms, 
parties  thereto  of  the  third  part,  and  after  proceeding  to 
convey  the  property  accordingly,  contained  the  following 
clause : — "  In  consideration  whereof,  each  of  these  the 
said  creditors,  parties  hereto  of  the  second  and  third  parts, 
doth  for  himself  and  herself,  his  and  her  heirs,  executors 
and  administrators,  and  partner  or  partners  respectively, 
acquit,  release,  and  for  ever  discharge  the  said  S.  Mayer, 
J.  Mawdesley,  B.  Lees,  and  J.  Bridgwood,  and  each  and 
every  of  them,  all  and  all  manner  of  action  and  actions, 
suit  and  suits,  cause  and  causes  of  action  and  suit,  claims 
and  demands  whatsoever,  which  they  the  said  creditors, 
and  their  partner  or  partners  respectively,  now  have,  or 
which  they  or  any  of  them,  or  their  respective  heirs,  exe- 
cutors, or  administrators  respectively,  hereafter  may,  can, 
or  might  have,  claim,  challenge,  or  demand,  for,  upon,  or 
by  reason  of  the  several  and  respective  debts  of  them  re- 
spectively, due  and  owing  from  the  said  S.  Mayer,  J.  Maw- 
desley, J.  Lees,  and  J.  Bridgwood,  or  any  of  them,  or  in 
any  relation  thereto,  or  in  any  manner  howsoever."  This 
deed  purported  to  contain  also  an  assignment  by  Lees  of 
his  personal  estate,  by  way  of  security  for  the  debts  of  the 
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Exeh,  of  Pieai,  finn ;  but  it  appeared  that  Lees  had  not  executed  it.  At 
1S42^  the  date  of  the  deed,  a  separate  debt  of  2/.  15s.  was  dne 
Bain  from  Mayer  to  Haywood,  and  the  sum  of  iElSOO  was 
owing  from  Mayer  &  Co.  to  the  banking  company,  in 
which  Haywood  was  a  shareholder.  It  was  contended  fiv 
the  defendant,  that  the  deed  operated  as  a  release  of  the 
partnership  debt.  The  Lord  Chief  Baron,  howerer,  was  of 
opinion  that  the  plea  was  not  proved,  and  under  his  direc- 
tion a  verdict  was  found  for  the  plaintiff,  with  liberty  to 
the  defendant  to  move  to  enter  a  verdict  for  him  upon  the 
sixth  issue. 

Kelly  having  obtained  a  rule  accordingly, 

Erie  and  Crampion  now  shewed  cause* — ^The  deed  pro- 
duced in  evidence  did  not  prove  a  release  of  the  debt  doe 
from  Mayer  &  Co.  to  the  banking  copartnership^  as  alleged 
in  the  plea.  In  the  first  place,  there  is  nothing  to  satisfy 
the  Court  that  the  other  parties  did  not  intend  to  withhold 
the  operation  of  it  until  Lees's  personal  property  had  been 
assigned  by  him.  IParke,  B. — ^Then  it  should  have  been 
delivered  as  an  escrow.]  Until  all  parties  have  executed  it, 
where  the  act  of  any  one  forms  a  part  of  the  consideration 
for  the  execution  by  the  opposite  party,  it  is  no  valid  deed. 
Soprani  v.  Skurro  (a) ;  Com.  Dig.  Covenant,  (F.).  IParke, 
B. — But  here  an  interest  passed  by  the  execution  by  the 
other  three] .  On  this  point  Rose  v.  PouUon  (b),  Jokutm 
V.  Baker  (c),  and  IhUton  v.  Morrison  (d),  were  also  re- 
ferred to. 

Secondly,  this  is  pleaded  as  a  release  to  the  three  persons 
mentioned  in  the  declaration,  of  the  debts  due  from  them; 
whereas  the  deed  shews  that  there  were  faw  persons  in 
partnership,  and  that  the  debts  were  due  from  them.  Hie 
recitals  of  the  deed  clearly  confine  it  to  debts  from  the  fbor 

(a)  Yelv.  18.  (c)  4  B.  &  Aid.  440. 

(b)  2B.&  Adol.  822.  {d)  17  Vei.  193;  I  Rose,  213. 
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jointly;  and  the  recital  is  to  be  looked  to,  to  explain  and  Esek,  of  PUat, 
control  the  language  of  the  release  itself.  Simons  v.  c/bftn- 
»on  {a) ;  Payler  v.  Homersham  {b).  Again,  the  recital  shews 
that  the  debts  intended  to  be  released  were  the  debts 
owing  from  the  firm  to  Williamson,  Haywood,  and  Malpass 
in  their  private  capacity,  not  as  members  of  any  joint- 
stock  banking  company.  And  Haywood  executes  the  deed 
in  his  character  of  trustee — ^not  as  releasing  any  debt.  It 
does  not  even  extend  in  terms  to  debts  owing  to  them- 
selves and  others.  Who  are  to  obtain  the  benefit  of  the 
composition?  The  three  parties  named^  and  "  the  several 
other  persons  or  partnership  firms,  who  by  themselves  or 
their  respective  attomies  have  executed  or  shall  execute 
these  presents  of  the  third  part,  being  creditors  of  Mayer, 
&c.''  Under  no  words  of  this  trust  could  the  banking 
company  be  entitled  to  receive  anything.  A  banking  co- 
partnership acts  by  its  public  officer,  and  it  cannot  be 
presumed  that  a  private  member  of  the  company  intended 
to  release  a  debt  due  to  the  copartnership.  The  plea  alleges, 
indeed,  that  Haywood  had  the  authority  of  the  bank  to 
release  the  debt;  but  there  was  no  proof  of  that  fact. 

Kelly,  and  fF.  H.  Watson,  contra. — The  question  is  not 
whether  this  debt  was  released  in  point  of  law,  but  whether 
the  plea  was  proved  in  fSebct.  The  plea  follows  precisely 
the  words  of  the  releasing  part  of  the  deed.  It  does  not 
say  that  the  release  was  of  the  debt  for  which  this  action 
is  brought,  but  applies  the  release  to  all  the  debts  due 
to  the  banking  copartnership.  Now,  in  the  first  place,  it 
is  a  clear  proposition  of  law,  that  if  one  of  several  partners 
execute  a  release  of  a  debt,  that  prevents  any  of  his  co- 
partners firom  afterwards  suing  for  it.  Ruddock? s  case  (c). 
And  here  it  is  distinctly  alleged  in  the  plea,  that  Haywood 


(a)  3  B.  &  Adol.  175.  (6)  4  M.  &  Sel.  423. 

(e)  6  Rep.  25. 
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Exck,  of  Pleat,  had  authority  from  the  copartnership  to  release  their  debt, 
^^^-        which  is  not  denied  in  the  replication. 

It  is  said,  indeed,  that  the  release  is  confined  to  the 
separate  debt  due  to  Haywood,  and  that  the  general  terms 
of  the  operative  part  of  the  deed  are  to  be  controlled  by 
the  recital,  according  to  the  doctrine  laid  down  in  Pofkr 
V.  Homersham,  and  Simons  v.  Johnson.  The  principle  es* 
tablished  by  those  cases  is  not  disputed.  But  the  question 
here  is,  whether,  taking  the  whole  instrument  together, 
there  is  anything  in  the  recitals  to  control  the  release  in 
this  particular.  Haywood  executes  the  deed  once  onty: 
and  it  is  said  for  the  plaintiff,  that  that  must  be  taken  to 
have  been  in  his  character  of  party  of  the  second  part,  thai 
is,  as  trustee  and  not  as  creditor :  but  there  is  no  authority 
for  that ;  if  it  were  so,  it  must  follow  that  a  party  under 
such  circumstances  must  execute  the  deed  twice  over. 
His  one  act  of  execution  binds  him  in  every  character  in 
which  he  is  described  in  the  deed ;  he  thereby  adopts  and 
binds  himself  by  the  whole  instrument.  It  is  nrged,  that 
the  recital  excludes  the  supposition  of  the  release  applying 
to  debts  due  to  Haywood  jointly  with  others.  But  it  wai 
not  necessary  to  name  him  specially  as  a  joint  creditor; 
his  release  operates  as  well  as  party  of  the  third  as  of  the 
second  part ;  and  the  deed  is  very  general  in  its  terms,  and 
conveys  the  whole  joint  and  separate  property  of  the  fbnr 
debtors.  How  can  it  be  said  they  are  not  to  have,  on  the 
other  hand,  an  absolute  and  general  release  from  the 
parties  who  thus  divest  them  of  all  their  property  ?  Thej 
could  never  intend  to  get  rid  of  a  debt  of  21.  lbs.,  but 
remain  liable  to  a  demand  of  £1500.  It  is  the  same 
as  if  Haywood  had  in  terms  said,  "  I,  being  a  party  of  the 
second,  and. a  party  of  the  third  part,  do  for  myself  and  my 
partners  release.''  [Lord  Abinger,  C.  B. — ^Those  only  whs 
execute  for  themselves  and  their  partners,  release  for  their 
partners.  Besides,  a  man  does  not  usually  call  himself  a 
partner  in  a  banking  company.   Parke,  B. — ^The  only  iio- 
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yision  in  the  deed  is  for  the  satisfaction  of  persons  who^  or  Exch.  of  PUoi, 
whose  firms^  have  executed  or  shall  afterwards  execute  .  \^  - 
the  deed;  the  only  firm  which  can  take  a  provision  for  Bain 
the  payment  of  its  debts^  is  one  that  is  a  party  thereto  Cooper. 
of  the  third  part ;  therefore^  it  is  in  consideration  of  the 
provision  to  be  made  for  payment  of  the  firms  parties 
thereto  of  the  third  part^  that  the  three  parties  of  the  second 
part  release.  Each  releases  his  own  separate  debt,  and 
those  who  afterwards  execute  as  partners,  release  for  all  as 
partners :  but  the  payment  oi  firms  applies  only  to  those  who 
execute  of  the  third  part.]  If  a  person,  being  a  member 
of  a  partnership  firm,  executes  for  himself  and  his  partners, 
it  is  not  necessary  to  describe  him  as  a  partner,  and  as  exe- 
cuting for  them :  if  it  were  so,  then,  if  the  firm  were  mis- 
named, the  trustees  would  have  no  power  to  pay  that  par- 
ticular debt.  \Parkey  B. — It  must  be  taken  that  the  word 
''  partners ''  means  such  partners  as  take  a  benefit  under 
the  deed ;  t.  e.  partners  of  such  firms  as  shall  subscribe  it  of 
the  third  part.]  The  Court  will  not  act  on  any  diiitinction 
between  a  joint-stock  and  any  other  partnership,  in  con- 
struing a  deed ;  they  arc  equally  partners  in  law,  and  a 
release  is  equally  operative  in  either  case:  Brooks  v.  Stu^ 
art  (a).  The  release  ought  to  be  construed  liberally,  inas- 
much as  the  debtors  part  with  all  their  property  in  con- 
sideration of  it. 

Lord  Abinoer,  C.  B. — I  am  of  opinion  that  there  is  no 
ground  for  making  this  rule  absolute.  I  cannot  accede  to 
much  of  the  argument  which  has  been  urged  in  support 
of  it.  If  there  had  been  an  execution  of  the  deed  by  one 
person  who  was  a  partner  in  the  ordinary  sense  of  the 
word,  of  the  third  part,  and  it  had  appeared  that  there 
was  a  debt  due  to  him  individually,  and  also  to  the  firm  of 
which  he  was  a  member,  I  should  have  thought  that  it  im- 
ported a  release  only  of  his  individual  debt.     I  think  it 

(a)  9  Ad.  &  Ell.  85 1 ;  1  P.  &  D.  615. 
VOL.  IX.  B  B  B  M.  W. 
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Ej€k.9fPimh  was  meant  that  where  parties  released  for  firms,  thar 

should  sign  for  their  firms^  and  where  for  themselTes^  thit 
they  should  sign  as  for  themselves  only.     But  this  case  is 
{bx  stronger;  because  the  recitals  of  the  deed,  and  all  the 
other  terms  of  it^  import  that  Haywood  was  a  party  to  it 
only  as  an  individual  creditor.    There  ia  no  mention  cf 
finn$  introduced  until  the  deed  is  speaking  of  the  partia 
of  the  third  part.     But  to  suppose  that  he  signed  as  xe- 
leasing  for  the  joint-stock  banking  company  is  absolntdr 
absurd.    There  is  no  evidence  that  he  knew  a  word  aboot 
the  debt  owing  to  them:  and  even  if,  in  the  case  of  an  or- 
dinary partnership^  his  release  might  operate  on  behalf  of 
the  firm^  it  does  not  follow  that  it  would  extend  to  the 
case  of  a  joint-stock  company.  The  members  of  such  a  com- 
pany are  not  in  ordinary  parlance  partners;  and  why  shooU 
we  construe  a  deed  as  implying  by  that  term  the  memben 
of  a  joint-stock  bank>  when  we  should  not  ordinarily  so  a^filf 
it  ?    The  words  of  a  deed  are  to  be  construed  like  those  of 
any  other  writings  according  to  the  ordinary  use  and  ap- 
plication of  them.    The  members  of  such  a  company  are 
shareholderSy  acting  by  means  of  directors,  and  having  no 
power  of  disposition  over  the  funds^  as  in  the  case  of  m 
ordinary  partnership.    Therefore^  in  order  to  wrest  tUi 
into  a  release  of  the  debt  of  the  banking  company,  ve 
must  violate  entirely  the  ordinary  interpretation  of  wordi, 
and  all  the  inferences  of  intention  arising  firom  the  redtab 
of  the  deed.     I  am  of  opinion,  therefore,  that  the  pka 
has  not  been  proved,  and  that  this  rule  ought  to  be  dis- 
charged. 

Parke,  B.-^I  am  also  clearly  of  opinion  that  this  rale 
ought  to  be  discharged.  This  is  an  action  on  a  guarantee 
imder  seal^  for  the  payment  of  debts  due  from  three  per- 
sons alleged  to  be  carrying  on  business  under  the  finn  d 
Mayer  &  Co.,  to  the  Commercial  Bank  of  England :  vi 
the  question  is,  whether  the  release  given  by  Mr.  Haywood, 
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who  was  a  member  of  the  banking  company^  to  Mayer  &  Exek.  of  PUat, 
Co.  has  released  the  debt  due  firom  them  to  the  com- 
pany. The  question  arises  on  the  sixth  plea.  [His  Lord- 
ship stated  the  terms  of  the  plea.]  And  the  point  is, 
whether  that  plea  was  supported  by  evidence  at  the  triaL 
Several  objections  have  been  taken  on  behalf  of  the  plain- 
tifif,  but  I  think  it  sufEicient  to  refer  to  one.  The  question 
is,  did  the  release  operate  as  a  discharge  of  the  debt  due 
to  the  banking  company  ?  That  depends  on  the  recitals  of 
the  deed,  and  on  the  language  of  the  whole  instrument 
taken  together.  [His  Lordship  read  the  recitals.]  Per- 
haps, according  to  the  strict  grammatical  construction, 
those  words  apply  only  to  joint  debts  due  firom  Mayer  & 
Co.;  but  taking  them  to  include  the  separate  debts  of  each 
of  the  debtors,  they  then  proceed  to  convey  all  their  pro- 
perty to  trustees,  for  the  benefit  of  such  of  their  creditors, 
whether  individuals  or  partnership  firms,  as  have  executed 
or  shall  execute  the  deed  of  the  third  part ;  and  then  follows 
the  release,  on  the  terms  of  which  the  present  question 
arises.  That  is  in  these  words.  [His  Lordship  read  it.] 
Now,  even  supposing  the  word  "  partners  *'  to  be  understood 
as  applying  not  merely  to  ordinary  commercial  partnership, 
but  also  to  joint-stock  companies, — which  I  quite  agree 
it  ought  not, — at  all  events  it  is  only  to  be  construed  as  ap- 
plying to  those  firms,  some  partner  of  which  should  exe- 
cute the  deed  of  the  third  part,  and  so  derive  a  benefit 
under  the  instrument.  The  execution  by  Haywood,  there- 
fore, is  not  a  release  of  any  partnership  debt,  but  only  of 
the  debt  due  to  him  individually.  But  I  agree  that,  even 
if  it  were  made  out  that  he  expressly  executed  for  his 
partners,  we  ought  to  construe  that  term  according  to  the 
ordinary  meaning  of  language ;  and  unless  there  be  some 
context  to  explain  it  otherwise,  or  there  be  no  other  joint 
debt,  it  ought  not  to  be  extended  to  include  a  joint-stock 
banking  company,  which  is  not  in  ordinary  parlance  a 
partnership,  although  certainly  the  members  are  in  law 
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Exeh,  of  pieatt  partners.      However,  it  is  not  necessary  to  decide  that 

1842  * 

point,  although  I  quite  agree  with  the  Lord  Chief  Baron 

in  his  view  of  it:  but,  on  the  other  ground  I  have  referred 
to,  I  am  clearly  of  opinion  that  the  rule  ought  to  be  dis- 
charged. 

Alderson,  B.,  concurred. 

RoLFE,  B. — I  am  of  the  same  opinion.  I  think  this 
case  may  be  disposed  of  on  this  short  ground, — that  there 
is  nothing  on  the  face  of  the  deed  to  shew  that  the  par- 
ties meant  to  discharge  any  debts,  except  those  for  the 
payment  of  which  provision  was  made  by  the  deed.  If 
they  had  so  said  in  express  terms,  the  release  clearly  could 
apply  to  no  other ;  and  I  think  it  so  appears  by  necessaiy 
implication.  It  is  clear  that  they  never  intended  it  to 
apply  to  a  case  where  one  of  the  parties  of  the  second  part 
was  a  partner,  whether  of  an  ordinary  partnership  or  of  a 

joint-stock  company. 

Rule  dischai^. 


I 


^^^28.  RaPSON    V   CUBITT. 

The  defendant,  QaSE.    Tlie  declaration  stated,  that  before  and  at  tke 

a  builder,  was  '  »•**«.  »i.  v«v 

employed  by      time  of  the  Committing  of  the  grievances,  &c.,  the  plaintiiT 

the  committee      ,,,  ,  iii  ti«»*.^ 

of  a  club  to  had  been  and  was  the  butler,  and  his  wife  the  housekeeper, 
aUeratfonraT"  ^^  ^  Certain  club,  Called  the  Clarence  Club  ;  that  the  de- 
the  club-house,   fgndaut  had  been  and  was  retained  and  employed  to  exe- 

mcluding  the  ^  ^  ^  ^     j 

preparation  cutc  Certain  alterations  and  improvements  in  the  clab- 
gas- fittings.  housc,  and,  as  part  thereof,  to  make  certain  alterations  asd 
wntract  with***"  improvements  in  the  gas-apparatus  and  gas-lights  therein: 
B.,  a  gas-fitter,  and  that  the  defendant  made  the  said  last-mentioned  alteia- 

to  execute  this 

part  of  the  tioDS  with  sucli  gross  negligcncc  and  carelessness,  thatbr 
wuMe  of"doing  means  thereof  the  gas  escaped  and  exploded  with  such  force 
it,  through  B.'s  ^^^  violence  as  greatly  to  burn,  wound,  and  otherwise  injure 
gas  exploded,     the  plaiutiflf  and  his  wife.  Pleas,  first,  not  guilty :  secondlr, 

and  injured  the  o  ^  j  • 

plaintiff: — 

Heldf  that  the  defendant  was  not  liable  in  case  for  this  ii^ury. 
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that  the  defendant  was  not  retained  and  employed  to  execute  B*ek,  qf  Pleat, 
the  said  alterations  and  improvements,  and,  as  part  there-         ^®^^- 
of,  to  make  the  said  alterations  in  the  gas-apparatus  and 
gas-lights,  in  manner  and  form,  &c. :  on  which  issues  were 
joined. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  London 
sittings  after  the  last  Michaelmas  term,  it  appeared  that 
the  defendant,  a  builder,  had  contracted  with  the  com- 
mittee of  the  Clarence  Club  to  make  extensive  alterations 
and  improvements  in  the  club-house ;  and,  amongst  the 
rest,  to  prepare  and  fix  the  necessary  gas-fittings.  The 
defendant  made  a  sub-contract  with  a  person  of  the  name 
of  Bland,  a  gas-fitter,  to  execute  this  latter  portion  of  the 
work,  and  it  was  accordingly  performed  by  Bland.  In 
consequence  of  the  omission  of  Bland,  or  some  of  his  ser- 
vants, to  turn  off  the  gas  from  a  pipe  on  the  staircase,  a 
large  quantity  of  it  escaped  therefrom  and  exploded,  very 
seriously  injuring  the  plaintiff  and  his  wife.  It  was  ob- 
jected for  the  defendant  (amongst  other  things)  that  he 
was  not  liable,  in  an  action  of  tort,  for  the  negligent  acts 
of  the  sub-contractor.  Bland.  The  Lord  Chief  Baron  in- 
clined to  this  opinion,  but  declined  to  nonsuit;  and  in 
summing  up,  directed  the  jury  to  consider  whether  the 
injury  occurred  through  the  negligence  of  the  defendant, 
or  of  any  person  employed  by  him ;  and  the  jury  found  a 
verdict  for  the  plaintiff,  damages  £500,  leave  being  re- 
served to  the  defendant  to  move  to  enter  a  nonsuit. 

Biggs  Andrews  having  obtained  a  rule  nisi  accord- 
ingly (a),  citing  Stone  v.  Cartwright  (A),  and  Bush  v. 
Steinman  (c), 

(a)  He  obtained  a  rule  also  for  tion  ;  but  on  this  point  the  Court 

arresting  the  judgment,    on    the  gave  no  judgment.   Langridge  v. 

ground  that  the  plaintiff,  not  being  Levy^  2  M.  &  W.  519,  was  refer- 

a  member  of  the  club  with  whom  red  to. 

the  defendant  had  contracted,  and  (6)  6  T.  R.  411. 

no  public  duty  being  imposed  upon  {c)  \  Bos.  &  P.  404. 
the  defendant,  had  no  right  of  ac- 
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Bxeh.  0/  Pleat,      Plait,  SoundcTS,  and  Sir  /.  Bayley  now  shewed  canse. — 

The  defendant  is  responsible  for  the  negligence  of  Bhmd, 
who  was  employed  by  him.  The  case  falls  within  the  prin- 
ciple of  Witte  v.  Hague  {a),  where  an  engineer^  who  wis 
employed  to  construct  a  steam-engine  boiler^  was  hdd 
liable  for  the  consequences  of  an  explosion  produced  by 
the  insufficiency  of  the  materiaLs^  the  boiler  being  under 
the  management  of  his  servants.  [Aldersanf  B. — ^There 
the  engine  was  worked  by  the  man  who  had  misconstmcted 
it.  Parke,  B.,  referred  to  Quarman  v.  Burnett  (i).]  In 
Randleson  v.  Murray  {c),  the  defendants^  who  were  ware- 
housemen^ engaged  a  master  porter  to  lower  a  barrel  of 
flour  from  their  warehouse ;  and  during  the  process  of 
lowering  it^  the  barrel  fell  and  injured  the  plaintiff^  owing 
to  the  defectiveness  of  a  rope  furnished  by  the  master 
porter :  the  defendants  were  held  to  be  liable  for  the  in- 
jury. That  was^  equally  with  the  present^  the  case  of  a 
contract ;  and  shews  that  the  servant,  for  whose  acts  the 
employer  is  liable^  does  not  mean  a  menial  servant,  but 
any  one  who  is  performing  a  service  for  another  by  whom  he 
is  employed.  So^  in  Bush  v.  Steinman,  the  owner  of  a 
house^  who  had  contracted  with  a  workman  for  the  repair 
of  it^  was  held  to  be  responsible  for  an  injury  occasioned 
by  the  negligence  of  a  sub-contractor.  Heath,  J.,  there 
says^ — ''  I  found  my  opinion  on  this  single  pointy  that 
all  the  sub-contracting  parties  were  in  the  employ  of  the 
defendant.^'  So  also^  in  Matthews  v.  TTie  West  Londtm 
Waterworks  Company  (rf),  it  was  held  that  an  action  might 
be  maintained  against  the  company  by  a  person  who,  in 
passing  along  the  street,  had  been  injured  by  reason  of  the 
negligence  of  workmen  employed  by  persons  who  had  con- 
tracted with  the  company  to  lay  down  water-pipes.  [Lord 
Abinger,  C.  B. — ^There  the  defendants  caused  their  sub- 
Co)  2  Dowl.  81  R.  33.  P.  239. 
(6)  6  M.  &  W.  499.  (d)  3  Campb.  403. 
(e)  8  Ad.  &  E.  109;   3  N.  & 
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contractor  to  commit  a  public  nuisance.]     In  Bates  ^'  ^^'  ^^^  ^  ^^"' 
Ivng  (a),  the  general  principle  was  recognized^  that  any  one  ^ 

who  employs  another  to  do  an  act,  in  the  course  of  which       Rapsok 
he  commits  a  trespass,  is  equally  liable  with  him.  Cubitt. 

B.  Andrews  and  /.  Henderson,  contra,  were  stopped  by 
the  Court. 

Lord  Abinger,  C.  B. — The  rule  must  be  absolute  to 
enter  a  nonsuit.  The  injury  was  occasioned  by  the  negli- 
gence of  Bland,  who  did  not  stand  in  the  relation  of  ser- 
vant to  the  defendant,  but  was  merely  a  sub-contractor 
with  him ;  and  to  him  the  plaintiff  must  look  for  redress. 
I  think  the  true  principle  of  law,  consistent  with  common 
sense,  was  laid  down  in  the  case  of  Q^iarman  v.  Burnett,  in 
which  all  the  previous  cases  on  this  subject  were  cited  and 
considered,  and  some  distinguished  and  some  overruled. 
I  have  always  been  of  the  same  opinion,  and  therefore  see 
no  reason  for  departing  from  that  decision. 

Parke,  B. — I  am  of  the  same  opinion.  The  plaintiff  has 
his  remedy  against  Bland,  whose  negligence  was  the  cause 
of  the  injury ;  if  he  attempts  to  go  further,  and  to  fix  the 
defendant,  it  can  only  be  on  the  groimd  of  Bland's  being 
the  servant  of  the  defendant :  but  then  the  obvious  answer 
is,  that  Bland  was  only  a  sub-contractor  to  do  certain  of 
the  works,  and  that  the  relation  of  master  and  servant  did 
not  subsist  between  him  and  the  defendant.  The  true 
rule  on  this  subject  was  laid  down  by  this  Court  in  the 
case  of  Quarman  v.  Burnett,  which  is  directly  in  point,  and 
cannot  be  distinguished  firom  the  present  case.  The  Court 
there  said, — "  The  liability  by  virtue  of  the  principle  of 
relation  of  master  and  servant  must  cease  when  the  rela- 
tion itself  ceases  to  exist;  and  no  other  person  than  the 
master  of  such  servant  can  be  liable,  on  the  simple  groimd 

(a)  6  B.  &  Cr.  38;  9  D.  &  R.  44. 
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Kreh.  nf  PUatt  that  thc  Servant  is  the  senrant  of  another,  and  his  act  the 
'   ^     act  of  another ;  consequently,  a  third  person  entering  mto 
KAriOM        a  contract  with  the  master,  which  does  not  raise  the  relt- 
CumTT.       tion  of  master  and  servant  at  all,  is  not  thereby  rendered 
liable."     And  again, — "  It  is  true  that  there  are  cases— 
for  instance,  that  of  Bush  v.  Steinman,  Sly  v.  Edgeky  (a), 
and  others — and  perhaps  amongst  them  may  be  classed 
thc  recent  case  of  liandleson  v.  Murray — in   which  the 
occupiers  of  land  or  buildings  have  been  held  responsible 
for  acts  of  others  than  their  servants,  done  upon,  or  near, 
or  in  respect  of  their  property.     But  those  cases  are  well 
diHtinguishcd  by  my  brother  Littledale,  in  his   very  able 
judgment  in  Laugher  v.  Pointer  {b).     In  that  case  he  saja^ 
— *  Thc  rule  of  law  may  be,  that  in  all  cases  where  a  man 
is  in  possession  of  fixed  property,  he  must  take  care  that 
his  property  is  so  used  and  managed  that  other  persons  are 
not  injured;  and  that,  whether  his  property  be  managed 
by  his  own  immediate  servants,  or  by  contractors  or  their 
servants.     Thc  injuries  done  upon  land  or  buildings  aie 
in  the  nature  of  nuisances,  for  which  the  occupier  ought  to 
bo  chargeable,  when  occasioned  by  any  acts  of  personi 
whom  he  brings  upon  the  premises.    The  use  of  the  pre- 
mises is  confined  by  the  law  to  himself,  and  he  should  take 
care  not  to  bring  persons  there  who  do  any  mischief  to 
others.'  '^    The  case  of  Quarjnan  v.  Burnett  has  been  w^ 
proved  of,  in  its  main  principles,  by  the  Court  of  Queen's 
Bench,  in  the  case  of  MUligan  v.   Wedge  {c).     There  a 
butcher  had  employed  a  licensed  drover  to  drive  home  a 
bidli>ck   he  had  bought  at  Smithfield  market,    and  the 
drover's  boy,  by  his  negligent  driWng,   had  allowed  the 
bullock  to  run  into  the  plaintiff's  show-room,  where  it  did 
considerable  damage ;  it  was  held  that  the  owrner  of  the 
bullock  was  not  liable  for  the  damage;  and  Lord 


(«)  6  E5|x  6.  (*)  5  B.  &  Cr.  ^7 :  S  D.  ^  R.  559l 

[c)  U  Ad.&  EIL  737;  4  P.  &  D.  714. 
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there  said, — ^^  In  Randlesan  v.  Murray,  the  work  to  be  ^'<^*-  »/  ^^«». 

1842. 
done  was  necessary  work  done  on  the  premises ;  the  owner 

would  have  been  liable  if  he  had  used  his  own  servants  and 
his  own  tackle ;  by  hiring  a  porter  and  his  tackle  for  a 
day^  he  could  not  exempt  himself  from  that  liability/' 
Lord  Denman  there  seems  to  adopt  the  distinction  which 
this  Courts  in  Quarman  v.  Burnett,  said  ought  to  be  taken. 
If  a  man  has  anything  to  be  done  on  his  own  premises^  he 
must  take  care  to  injure  no  man  in  the  mode  of  conducting 
the  work.  Whether  he  injures  a  passenger  in  the  street^ 
or  a  servant  employed  about  his  work^  seems  to  make  no 
difference.  I  thinks  therefore^  that  as  Bland  was  a  sub- 
contractor, and  not  the  servant  of  the  defendant,  the  latter 
is  not  liable,  and  the  rule  for  a  nonsuit  must  be  made 
absolute. 

Alderson,  B.,  and  Rolfe,  B.,  concurred. 

Bule  absolute. 
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(In  Error  from  the  Court  of  Exchequer). 

E*ek,Ckmmhtr, 
1842. 

April  2B,  ^ir  John  Tobin^  Knt.  r.  Crawtord  and  Othen. 

Goodf  were  A,  WRIT  of  eiTor  having  been  brought  on  the  jadgment 

Bon^y  on  of  the  Court  of  Exchequer  in  this  case  {a),  the  case  wu 

ihT  u*imilf.  m^  argued  in  this  Court  in  the  vacation  after  Trinity  Tenn, 

•bipowner  in  1841^  bv  Sir  F.  Pollock  for  the  plaintiff^  and  bj  Erte  fir 

by  the  bill  of  the  defendants. 

be  (TcureteV^  ^^^  Court  took  time  to  consider,  and  now  the  judgment 

"  unco  order,  or  ^f  ^hc  Court  was  delivered  by 

to  bit  mnd  their  ^ 

Mti^ffOn  pmjr- 

the  MfM."  °'  TiNDAL,  C.  J. — This  was  an  action  of  indebitatus  at- 
Udhig  "  « In-  »^™P»t  for  freight.  The  defendants  pleaded  three  pleai; 
doried  by  the     igt,  non  assumpscrunt ;  2nd,  a  special  plea,  shewing  tint 

shipper,  and  -«      i      ••    i. 

forwarded  to  the  bills  of  lading  of  the  goods  had  been   indorsed  to 

Eatt"india'  Coupland  &  Duncan,  that  Coupland  &  Duncan  receifed 

?*"  wh"  1^'  *^®  goods  from  the  plaintiff,  (the  ship-owner)^  under  those 

dorted  it  in  bills  of  lading,  and  that  the  plaintiff  debited  them  in  se- 

Co.,  their  fac-  couut  for  the  freight ;  3rd,  a  special  custom  at  Liiverpooi, 

k!^*l"  On'' the  ^^ich  being  negatived  by  the  jury,  that  plea  is  out  of  the 

arrival  of  the        caSC. 
goodi  at  Liver- 

pool,  c.  &  Co.  To  the  2nd  plea  the  plaintiff  replied,  that  the  defend- 
UiUf  iliiiig^to  Ai^ts  were  the  consignees  of  one  of  the  bills  of  lading  and  the 
Ind  w'ekfd      *"**  indorsees  of  the  rest,  and  were  the  owners  of  all  the 

the  %*ttiA%',  the 

plaintilf  4*-bit- 

ifiK  i:,  Ik  Cu.  with  the  freight.     Afterwards  C.  &  Co.  became  bankrupt  without  haTing  pail 

the  ffii^ht,  wKerfiip^m  the  defendants  claimed  the  goods  from  them,  and  took    posscsuoo  of 

th«'in  ;-  -  ti*ld,  mi  error  brought  upon  the  judgment  of  the  Court  of  Exchequer,  that  the  defeat* 

ant*  wrr*  r#//t  liable  to  the  plaintiff  for  the  unpaid  freight ;  affirming  the  judgment  of  the 

Onirt  b«l4rw, 

(a)  See  the  caie  reported,  ant^, vol.5,  p.  235. 
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goods;  that  the  defendants  indorsed  the  bUls  of  lading  to  Bxeh.Ckamber, 
Coupland  &  Duncan,  without  consideration,  as  their  agents     ^      ^'"  ^ 
only ;  that  the  plaintiff,  when  he  delivered  the  goods  to        Tobin 
Coupland  &  Duncan,  was  ignorant  that  tliey  were  agents    Crawford. 
only,  and  had  never  received  the  freight.    The  defendants 
rejoined,  admitting  that,  at  the  time  of  the  indorsement 
and  delivery  of  the  bills  of  lading,  they  were  the  owners  of 
the  goods,  but  that  they  indorsed  the  bills  of  lading  to 
Coupland  &  Duncan  as  their  agents  for  sale,  but  without 
so  describing  them,  and  for  the  purpose  of  vesting  the 
legal  ownership  in  them,  taithout  this,  that  they  the  de- 
fendants, at  the  time  when  the  goods  were  delivered  by 
the  plaintiff  to  Coupland  &  Duncan,  were  the  owners  of 
the  goods  in  manner  and  form,  &c. 

The  plaintiff  demurred  specially.     Upon  this  demurrer 
the  plaintiff  had  judgment  in  the  Court  below. 

The  cause  went  to  trial  upon  the  issues  in  fact.  And 
upon  the  first  issue  of  non  assumpserunt,  the  jury  found  a 
special  verdict,  stating  in  substance  that  the  defendants 
were  owners  of  the  goods ;  that  they  had  indorsed  the  biUs 
of  lading  to  Coupland  &  Duncan  in  blank,  without  con- 
sideration, and  as  their  agents ;  that  Coupland  &  Duncan 
obtained  the  goods  as  indorsees  of  the  bills  of  lading ;  that 
the  plaintiff  debited  them  in  account  for  the  freight,  but 
did  not  know  that  they  were  agents  only;  that  Coupland 
Sc  Duncan  became  bankrupts  in  about  two  months ;  and 
that  the  plaintiff  had  received  no  freight.  Upon  this  spe- 
cial verdict  the  Court  below  has  given  judgment  for  the 
defendants.  On  the  part  of  the  plaintiff,  it  is  now  con- 
tended, that  as  Coupland  &  Duncan  were  mere  agents  for 
the  defendants,  their  receipt  of  the  goods  under  the  bills  of 
lading  is  in  law  a  receipt  by  the  defendants,  and  that  an 
implied  promise  by  the  defendants  to  pay  the  freight  arises 
frx)m  that  receipt,  and  that  although  the  plaintiff  debited 
Coupland  &  Duncan  for  the  freight  at  first,  in  ignorance 
of  their  being  agents,  yet  that  when  he  discovered  that 
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E*eh.ChMmb9rf  they  were  80,  he  was,  as  in  ordinary  cases  of  agencies  at 

liberty  to  proceed  against  their  principals^  the  defendants, 
it  not  being  shewn  by  the  special  verdict,  that  their  sitn- 
ation  or  right  as  against  Coupland  &  Duncan  had  been  in 
any  way  affected,  or  that  they  had  furnished  Conpland  k 
Duncan  with  money  to  pay  the  freight.  The  defendanti, 
on  the  other  hand,  contend  that  as  the  bills  of  lading  made 
the  goods  deliverable  to  order  or  assigns  on  paying  fmgU 
for  the  same,  the  plaintiff  should  have  required  the  payment 
before  he  delivered  the  goods,  and  that  not  having  so  done^ 
he  must  be  taken  to  have  given  credit  to  Coupland  &  Dnn- 
can  only,  they  being  the  only  actual  indorsees  and  holden 
of  the  bills  of  lading,  from  whom  only  the  law  would  imply 
a  promise  to  pay  the  freight  arising  from  the  receipt  of  the 
goods  under  the  bills  of  lading,  unless  it  had  been  shewn 
by  the  special  verdict  that  Coupland  &  Duncan  had  exprea 
authority  from  the  defendants  to  pledge  their  credit  for  the 
freight.  This  was  the  view  of  the  case  adopted  by  the 
Court  below  in  giving  their  judgment,  and  we  are  of  opinian 
that  it  is  the  correct  view.  None  of  the  cases  cited  on  die 
argument  are  directly  in  point — ^for  in  all  of  them  the 
agent  had  authority  to  pledge  his  principal's  credit.  A 
master  who  sends  his  servant  to  buy  goods,  and  gives  him 
no  money  to  pay,  doubtless  authorizes  him  to  pledge  his 
credit.  A  person  who  employs  an  agent  to  purchase  goods 
on  the  usiial  terms  of  any  particular  trade  doubtless  gives 
the  like  authority,  and  so  in  other  instances.  But  it  is  br 
no  means  a  matter  of  course  that  credit  should  be  given 
for  freight  under  bills  of  lading,  which  make  the  goods  de- 
liverable on  paying  freight ;  and  it  is  plain  that  where  sud 
credit  is  given,  it  is  on  the  responsibility  of  the  individnab 
actually  receiving  the  goods,  or  in  consequence  of  the  usual 
course  of  dealing  between  them  and  the  ship-owner.  Ac- 
cordingly, the  special  verdict  finds  here  that  the  plaintiff 
debited  Coupland  &  Duncan  in  account  with  the  freight, 
shewing  that  there  were  transactions  between  them  of 
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which  the  defendants  are  not  found  to  have  any  knowledge.  Bxeh,Chamber, 
And  as  to  the  argument,  which  was  so  much  pressed  on  the     v     ^"^  ^ 
part  of  the  plaintiff,  of  the  great  injustice  that  the  defen-        Tobin 
dants  should  receive  their  goods  without  the  payment  of    Crawford. 
any  freight,  if  the  fact  is  so,  the  answer  is  that  it  is  the 
voluntary  act  of  the  plaintiff,  who  chose  to  give  credit  to 
Coupland  &  Duncan,  the  owners  of  the  goods  on  the  face 
of  the  bill  of  lading;  but  the  fact  that  the  goods  came  to 
the  defendants'  hands  without  payment  of  freight  by  no 
means  appears  upon  the  special  verdict.     If  the  plaintiff 
was  indebted  to  the  bankrupts  to  the  amount  of  the  freight^ 
the  freight  will  be  set  off  against  the  debt,  and  then  the 
assignees  might  recover  the  full  amount  of  the  freight 
against  the  defendants,  subject  to  any  cross  demand.    But 
however  this   may  be,   we  think  the  plaintiff's  demand 
against  the  defendants  is  completely  answered  at  law,  by 
the  fact  that  the  bankrupts  were  not  the  agents  of  the  de- 
fendants in  procuring  the  delivery  of  the  goods  on  credit 
for  the  freight. 

Under  these  circumstances,  we  are  of  opinion  that  the 
judgment  of  the  Court  below  ought  to  be  affirmed. 

Nothing  was  said  on  either  side  upon  the  argument,  as 
to  the  grounds  on  which  judgment  was  given  for  the  plain- 
tiff  on  the  second  plea,  and  the  rejoinder  arising  out  of  it ; 
nor  was  any  objection  made  to  that  judgment  on  the  part 
of  the  defendants,  therefore  it  is  not  necessary  for  us  to 
consider  that  question. 

Judgment  affirmed. 
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Exeh.  o/pieoM,  mages^  which  are  general ;  and  if  you  release  the  damages, 

you  lose  your  costs^  by  the  Statute  of  Gloucester.  Lord 
Abinger,  C.  B. — There  is  in  this  case  no  evidence  but  the 
bill ;  therefore^  if  the  verdict  were  set  right  by  the  Jadge^i 
notes^  it  would  be  for  the  plaintiff  only  on  the  count  upon 
the  bill ;  and  if  that  be  bad^  must  not  the  judgment  be  ar- 
rested ?  If  the  plaintiff  had  gone  down  to  trial  upon  the 
count  for  money  paid  only^  he  would  have  been  nonsuited; 
the  bill  would  be  no  evidence  on  that  count,  as  between 
these  parties.]  Mr.  Justice  Bayley  lays  it  down  generally 
that  the  bill  is  evidence  of  money  paid  by  the  holder  to 
the  use  of  the  drawer.  [Parke,  B. — ^That  must  surely  mean 
where  the  bill  has  been  dishonoured  and  taken  up  by  the 
plaintiff.  But  at  all  events,  if  the  bill  be  evidence  on  the 
count  for  money  paid,  the  plaintiff  must  sue  on  that  count 
and  no  other ;  not  upon  the  bill,  except  against  an  im- 
mediate party;  and  here,  although  prim&  facie  the  dedir 
ation  presents  a  good  cause  of  action,  yet  the  plea  shews 
that  the  defendant  was  not  an  immediate  party.] 

fV.  H.  Watson,  contra. — ^Assuming  that  the  plaintiff  ii 
not  entitled  to  recover  upon  the  bill,  the  motion  is  pfo« 
perly  made  for  an  arrest  of  judgment.  Upon  this  record, 
the  plaintiff  recovers  the  entirety  of  his  debt,  and  also 
damages  for  the  detention  of  that  whole  debt ;  that  the 
damages  are  nominal  can  make  no  difference  in  the  consi- 
deration of  the  pleadings.  They  are  not  always  so  in  debt ; 
as  in  debt  on  a  mortgage  deed,  where  interest  after  the 
day  of  payment  is  recoverable  as  damages.  Then  the 
damages  being  general,  and  one  of  the  three  counts  of  the 
declaration  being  answered,  the  judgment  must  be  ar- 
rested.— [Parke,  B. — ^The  question  is,  whether  a  venire  de 
novo  ought  not  to  be  awarded.  In  case  of  a  defectiTe 
count  or  breach,  the  course  is  to  award  a  venire  de  noTo; 
Leach  v.  Thomas ;  is  there  any  difference  where  one  count 
is  answered  ?]     The  last  case  on  this  subject  is  that  of 
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Comer  v.  Shew  (a),  where  there  was  a  misfainder  of  connts,  JSarc*.  rfPUas, 

the  Court  arrested  the  judgment ;  and  this,  looking  at  the 

whole  record,  is  substantially  the  same  case ;  for  the  plea 

shews  that  these  counts  have  been  misjoined.    This  is  not 

a  case  for  a  venire  de  novo,  there  having  been  no  fault  in 

the  jury :  and  if  it  were  awarded,  the  issues  on  the  first 

count  must  be  tried  again,  as  well  as  on  the  other  counts. 

— 7[PflrA:e,  B.     On  a  new  trial,  the  plaintiff  may  sever  the 

damages,  and  assess  them  separately  on  the  2nd  and  8rd 

counts] .     But  the  jury  must  also  find  the  debt,  because 

there  are  express  issues  upon  it. — On  the  other  point,  as 

to  the  maintenance  of  the  action,  he  was  stopped  by  the 

Court. 

Lord  Abinger,  C.  B. — I  think  the  judgment  in  this 
case  cannot  be  sustained.  Here  is  a  general  verdict  for 
the  plaintiff,  for  the  debt^  and  also  for  the  damages  arising 
from  the  detention  of  the  debt.  Then  the  first  count  is 
answered  on  the  record,  because  the  contract  transferred 
by  the  delivery  of  the  bill  to  the  plaintiff,  being  only  the 
contract  on  the  billy  he  cannot  sue  this  defendant,  with 
whom  he  has  no  privity  of  contract,  in  an  action  of  debt ; 
and  therefore  on  that  count  no  judgment  can  be  entered. 
The  rule  will  be  absolute  for  a  venire  de  novo. 

Parke,  B. — ^I  am  of  the  same  opinion.  On  the  face  of 
the  declaration  there  appears  a  good  cause  of  action  in 
debt,  because  the  plaintiff  and  defendant  appear  to  be 
immediate  parties  to  the  bill ;  but  when  the  whole  of  the 
case  is  disclosed  on  the  record,  no  such  contract  appears  as 
that  which  is  set  forth  in  the  declaration,  because  the  bill 
having  been  indorsed  in  blank  by  the  defendant,  and  trans- 
ferred by  delivery  to  a  third  person,  and  by  him  handed 
over  to  the  plaintiff,  no  privity  of  contract  exists  between 

(a)  3  M.  &  W.  350. 
VOL.  IX.  C  C  C  M.  W, 
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Esch.rf Pleat,    the  plaintiff  and  the  defendant;  therefore,    unkn  the 

holder  of  a  banker's  cheque  can  sue  the  maker  of  it  in  deb^ 
the  present  plaintiff  cannot  recover ;  but  for  that  there  ii 
no  authority.     In  this  case^  as  in  that^  there  ia  no  prifitf 
of  contract,  and  therefore  an  action  of  debt  cannot  be 
maintained.    That  being  so,   and  there    having   been  t 
general  assessment  of  damages  on  the  whole  dedaratioii, 
the  question  is,  can  we  deal  with  the  case  otherwise  than 
by  arresting  the  judgment?    Now   the  plaintiff  is  not 
entitled  to  costs  otherwise  than  by  virtue  of  the  damages; 
and  we  cannot  take  notice,  with  reference  to  this  qaestioo, 
that  they  are  merely  nominal.    The  judgment^  therefor^ 
cannot  stand ;  and  the  only  remaining  question  is,  whe* 
ther  we  ought  to  arrest  the  judgment,  or  to  award  a  veniie 
de  novo.    And  I  think  the  case  is  not  distingnishabk 
from  that  of  an  ordinary  assessment  of  damages  on  a  bad 
and  also  on  a  good  count  or  breach,  and  therefore  thal^ 
according  to  the  authority  of  Lecxh  v.  JTiomas,  which  bas 
been  confirmed  by  the  Court  of  Common  Pleas  in  GosU 
V.  Oliver  (a),  a  venire  de  novo  ought  to  be  awarded. 

Alderson,  B.,  and  Bolfe,  B.,  concurred. 

Venire  de  novo  awarded. 

(a)  2  Scott,  N.  R.  241 ;  2  Man.  &  Gr.  208. 
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Exek.  of  Pleat, 
1842. 


DMay3. 
EBT  for  goods  sold^  and  on  an  account  stated.    Plea,  a  notice  to  pro- 

nunquam  indebitatus.    The  particulars  of  demand  were  on  rtic  defend!^ 
for  goods  supplied  by  the  plaintiff,  who  was  an  innkeeper,  ***5'5  attorney 

at  his  residence^ 

to  the  defendant,  in  the  year  1836.    At  the  trial  of  the  tw«nty  miles 

cause,  atMonmouth,  before  the  under-sheriff  of  Monmouth-  onriai,*a?clght 

shire,  it  was  proved  that  in  the  year  1836  a  bill  had  been  Ji^;  before  the 

delivered  by  the  plaintiff  to  the  defendant's  wife,  by  whom  ^"»>-    The  de- 

1       -kT  1  fcndant  resided 

the  debt  was  contracted.     Notice  to  produce  this  bill  was  in  the  same 
given  to  the  defendant's  attorney  at  Newport,  (twenty  attorney,  but 
miles    from  Monmouth),   where  both  he  and   the    de-  h"" on*Ji,,t 
fendant  lived,  at  eight  o'clock  in  the  evening  of  the  day  evening  until 

o  .^     twelve  o'clock: 

before  the  trial.  The  attorney  had  to  set  off  from  Newport  HeUi,  too  late. 
to  Monmouth  between  six  and  seven  o'clock  the  next 
morning,  in  order  to  attend  the  trial  of  the  cause.  It  was 
objected  for  the  defendant,  that  this  notice  was  not  given 
in  sufficient  time  to  let  in  secondary  evidence  of  the  ac- 
count. The  under-sheriff  overruled  the  objection,  and  the 
plaintiff's  books,  from  which  the  account  had  been  made 
out,  were  produced  in  evidence,  and  the  plaintiff  had  a  ver- 
dict for  7L  Ss. ;  the  jury  stating  their  opinion  that  the  de- 
fendant had  no  knowledge  of  the  debt  having  been  con- 
tracted. 

In  the  present  term.  Gray  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  that  the  evidence  had  been  improperly 
admitted;  and  produced  affidavits,  stating  that  the  at- 
torney never  had  the  account,  and  that  at  the  time  of  the 
service  of  the  notice,  the  defendant  was  not  at  home,  and 
did  not  come  home  until  twelve  o'clock  at  night.  He  cited 
Byrne  v.  Harvey  (a). 

WhateUy  now  shewed  cause. — ^The  notice  to  produce  was 

(a)  2  M.  &  Rob.  89. 

c  c  c  2 
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Exch.  of  PUat,  sufficient  in  this  case.     If  the  account  was  in  existence, 
'   ^     it  might  have  then,  by  the  exercise  of  reasonable  diligence, 
Howard      been  found  and  produced  on  the  trial.     Here  the  defend- 
WiLLiAMs.     ant  and  his  attorney  were  both  living  near  each  other  in 
the  same  town,  and  there  was  ample  time^  after  the  re- 
ceipt of  the  notice,  for  the  latter  to  have  communicated 
with  his  client,  and  obtained  the  document.     There  is  no 
general  rule  of  law  which  limits  any  particular  time  for  the 
service  of  a  notice  to  produce ;  the  only  question  in  each 
case  is,  whether  the  party  had,  under  all  the  circnmstanoei 
of  the  case,  reasonable  notice,  so  as  to  enable  him  to  pro- 
duce the  document  at  the  trial. 


Gray,  contra,  was  not  called  on. 

Lord  Abinoer,  C.  B. — The  sole  question  is,  whether 
the  service  of  this  notice  to  produce  was  sufficient ;  and  we 
think  it  was  not.  It  was  served  upon  the  attorney,  at 
eight  o'clock  at  night,  he  having  to  leave  at  an  early  hour 
the  next  morning,  in  order  to  attend  the  trial  of  the  cause. 
A  party  is  not  bound  to  abstain  from  his  necessary  busi- 
ness, and  always  to  be  at  home  ready  to  receive  notices : 
and  if  he  were,  he  is  not  bound  at  such  a  time  of  the  night 
to  make  a  search  for  papers.  It  is  not  necessary  to  lay  down 
any  general  rule,  but  we  think  that  in  the  circumstancei 
of  this  case  the  notice  was  insufficient.  It  follows  that  no 
evidence  of  the  contents  of  the  document  was  admissible; 
and  the  rule,  for  a  new  trial  must  therefore  be  made  abso- 
lute. 

Parke,  B.,  Aldeeson,  B.,  and  Bolfe^  B.,  concurred. 

Rule  absolute. 


^ 
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Exeh.  of  Pleas, 
1842. 

TuRQUAND  and  Another^  Assignees^  &c.^  v.  Hawtret  and 

Another. 

TAfay  3. 
ROYEB  by  the  assignees  of  one  Taylor^  a  bankrupt,  a  rule  to  strike 

Lord  Denman,  C.  J.,  had  allowed  the  defendant  to  plead  °"^ej|*^  ** " 
the  following  amongst  other  pleas  :  first,  a  traverse  of  the  i"*^^  *f/^*"?" 
plaintiff's  property  as  assignees  :  secondly,  that,  after  Tay-  enteruined  by 
lor  became  bankrupt,  and  before  the  issuing  of  the  fiat,  rule  should  be 
the  plaintiffs,  as  his  assignees,  by  reason  of  the  relation  of  j^^^l  "jf^den* 
their  title  to  the  time  of  his  bankruptcy,  although  not      ToanacUon 

^     "^  °    ,  of  trover  by  as- 

then  appointed  assignees,  were  the  owners  of  and  entitled  signees  of  a 

to  the  possession  of  the  goods ;  that  Taylor,  subject  only  to  defendant 
the  said  title  of  the  plaintiffs  as  assignees,  was  possessed  of  J*trat*eree  of' 
the  goods,  and  that  the  defendants  took  the  goods  under  the  plaintiflTs 

property  as  as- 

an  execution  bona  fide  executed  and  levied  against  him,  signees;  se- 
without  notice  of  any  prior  act  of  bankruptcy,  ter" the' bank  * " 

ruptcy,  and  be- 

Erle  havinff  obtained  a  rule  to  shew  cause  why  one  or  ^^^^  the  fiat, 

°  •'the  plaintiffs, 

the  other  of  these  pleas  should  not  be  struck  out,  as  assignees,  by 

reason  of  the 

Thesiffer  now  shewed  cause. — There  is  a  preliminary  ob-  [fj|*  ^^"the  time 

jection  which  is  fatal  to  this  application :  namely,  that  no  °J*|**  *^*j"*^- 

motion  has  been  made  to  set  aside  the  judge's  order  allow-  though  not  then 

ing  the  pleas.     Howen  v.  Carr  (a)  is  precisely  in  point  to  the  owners  of 

shew  that  that  ought  to  have  the  form  of  the  application  fheVo«^»s1o^ 

to  the  Court.     There  an  order  to  plead  several  matters  the  goods;  that 

the  bankrupt, 

had  been  obtained,  and  consented  to  by  the  plaintiff :  and  subject  only  to 
it  was  held  by  this  Court,  on  a  motion  to  strike  out  one  of  as^Li^giees,  * 
the  pleas,  that  the  plaintiff  was  concluded  by  the  consent,  "^^^^^^^ 
and  that  the  application  should  have  been  to  set  aside  the  and  that  the 

defendants 

order.    In  Wright  v.  Elliot  {b),  where  a  judge  at  chambers  took  them  un- 
der an  execu- 
tion bon&  fide  executed  and  levied  against  him  without  any  notice  of  any  prior  act  of  bank- 
ruptcy.    Semble,  per  Parke,  B.,  that  the  latter  plea  amounted  only  to  an  argumentative  tra- 
verse of  the  pos^iession  of  the  plaintiff*s  assignees,  and  therefore  that  the  two  pleas  could  not 
be  pleaded  together. 

(a)  5  Dowl.  P.  C.  305.  (6)  5  Ad.  &  EIL  818. 
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Exeh,  of  PUat,  had  refused  to  discharge  a  defendant  on  the  ground  of  an 
^     irregularity  in  the  affidavit  of  debt,  and  an  application  f» 
TuRQUAND     the  same  purpose  was  afterwards  made  to  the  Court,  Lofd 
Hawtret.     Denman,  C.  J.,  appears  to  have  thought  that  the  motion 
ought,  in  point  of  form,  to  be  to  discharge  the  judge's 
order.     And  in  the  case  of  The  South  Eastern  Rmbaoji 
Company  v.  Sprot  (a),  it  was  expressly  laid  down  by  tiie 
Court,  that  where  a  motion  is  made  to  strike  out  pleas 
pleaded  by  a  judge's  order  or  rule  of  Court,  the  motion 
ought  to  be  to  rescind  the  rule  or  order,  and  not  to  strike 
out  the  pleas.     [Parke,  B. — ^There  has  been  a  recent  deci- 
sion on  this  subject,  after  conference  among  the  judges  (i)]. 
That  was  as  to  the  form  of  a  rule  to  add  pleas  to  those  al- 
ready pleaded,  in  which  case  it  was  held  not  to  be  neces- 
sary that  the  rule  should  refer  to  the  judge's  order  to 
plead  several  matters. 

Lord  Abinoeb,  C.  B. — I  thought  at  first  that  the  Comt 
had  the  power  of  striking  out  pleas,  and  that  the  new  roles 
made  no  difference  except  in  giving  the  same  power  to  i 
judge;  but  it  appears  from  the  decision  in  this  Court, 
which  has  been  cited,  that  we  have  no  such  original  power. 
The  rule  must  be  amended  and  re-served. 

Parke,  B. — The  case  of  Smith  v.  Goldswortky  (A)  has 
established  that  a  rule  to  add  pleas  need  not  refer  to  the 
judge's  order;  but  the  Masters  of  the  Court  of  Queen's 
Bench,  to  whom  I  have  sent  for  information  on  the  pomty 
do  not  think  that  rule  applies  to  a  motion  to  strike  out 
pleas  which  have  been  allowed  by  a  judge.  The  party 
must  first  go  before  a  judge,  and  then  the  motion  comei 
by  way  of  appeal  from  his  order. 

Thesiger  then  waived  this  objection,  and  contended  thit 

(a)  n  Ad.  &  £11.  1G7;  3  P.  &  (6)  Smith  v.  Goldswtrtky,  2  G* 

D.  no.  &D.  189. 
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the  two  pleas  contained  distinct  matters  of  defence.    The  Etch,  of  PUat, 
latter  plea  raises  the  question,  what  is  the  effect  of  the  '  ^ 

Stat.  2  &  3  Vict.  c.  29,  on  the  title  of  the  assignees  by  re-  Turquand 
lation  to  the  act  of  bankruptcy?  The  question  is,  whether  Hawtret. 
the  effect  of  the  statute  is  altogether  to  destroy  the  title  by 
relation  in  the  cases  to  which  it  applies,  or  to  leave  it  as 
before,  but  to  render  valid  all  intermediate  executions,  &;c., 
without  notice  of  an  act  of  bankruptcy.  [Parke,  B. — I  do 
not  well  see  how  the  execution  can  be  rendered  valid,  ex- 
cept by  defeating  the  relation  in  cases  of  bon&  fide  execu- 
tions without  notice.  If  that  be  so,  the  latter  of  these 
pleas  is  only  an  argumentative  traverse  of  the  plaintiff's 
possession.  Lord  Abinger,  C.  B. — That  is  probably  the 
true  construction  of  the  act,  but  we  shall  not  decide  the 
point  on  motion.] 

Per  Curiam. — ^The  plaintiff  may  demur  specially  to 
the  plea,  on  the  ground  that  it  is  only  an  argumentative 
traverse  of  the  possession,  and  so  may  have  the  opinion  of 
the  Court  upon  the  point,  and  if  necessary,  that  of  a  Court 
of  error  also.  This  rule  must,  however,  be  discharged,  and 
with  costs,  as  it  is  an  appeal  from  the  decision  of  a  judge. 

Kule  discharged,  with  costs. 


Bristowe  v.  Needham. 

-pw  May  3. 

X/EBT  for  money  lent,  and  on  an  account  stated.     Flea,  Money  ad. 

nunquam  indebitatus.    At  the  trial  before  Lord  Abinger,  ^ntract"to*rc- 
C.  B.,  at  the  Middlesex  sittings  after  Hilary  Term,  it  ap-  w  ^t  on  de- 

peared  that  the  plaintiff,  who  was  a  trustee  for  the  defen-  execute  a  mort- 
gage, may, 
after  refusal  to 
execute  a  mortgage,  be  recovered  back  under  a  count  for  money  lent* 
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&cft.  rf  PUai,  dant  under  his  father's  will,  had  at  four  different  timei 

1842. 

-     advanced  to  him  sums  out  of  the  trust-monies,  amounnng 

Beistowi      in  the  whole  to  £22,350,  and  had  received  from  him  tbe 

Neidhax.     following  memorandum : — 

"  London,  Nov.  23,  1841. 

"  Memorandum,  that  I  have,  at  three  sundry  times,  to 

this  day,  received  of  Samuel  EUis  Bristowe,  Esq.,  the  lok 

trustee  of  my  fortune  under  my  late  father's  will,  the  som 

of  £15,000,  which  1  promise,  on  demand,  to  repay,  or  to 

execute  a  mortgage  on  my  houses,  Nos.  70  and  71,  Jermyn- 

street,  as  soon  as  it  can  be  completed,  with  such  further 

security  as  may  be  necessary. 

"  F.  H.  W.  Needham." 

The  defendant  having  refused,  on  demand  made,  to  eie* 
cute  the  mortgage,  this  action  was  brought.  It  was  con- 
tended for  the  defendant,  that  the  plaintiff  could  not  recover 
on  the  count  for  money  lent,  but  ought  to  have  dedaied 
specially  upon  the  memorandum,  as  upon  an  alternative 
contract.  The  Lord  Chief  Baron  overruled  the  objectios, 
and  a  verdict  was  found  for  the  plaintiff. 

In  the  present  term.  Plait  obtained  a  rule  nisi  foranev 
trial,  on  the  ground  of  misdirection,  against  which 

Kelly  and  Whitehurst  now  shewed  cause. — ^The  coimt  for 
money  lent  is  maintainable.  The  option  in  this  case  hv 
with  the  plaintiff,  not  with  the  defendant :  and  as  soon  ai 
the  defendant  made  default  in  executing  the  mortgage,  the 
right  of  action  for  money  lent  accrued.  But  even  suppot* 
ing  the  option  to  repay  the  money,  or  secure  it  by  mort- 
gage, was  with  the  defendant,  still,  as  he  has  refused  to 
exercise  that  option,  his  right  of  election  is  now  gone.  In 
Com.  Dig.,  Election,  (A.  2),  it  is  said,  *'  A  man  by  hii 
wrong  or  default  may  lose  his  election,  and  give  it  to  die 
feoffee,  &c.  As  if  a  man  grants  so  much  wood,  to  be 
taken  by  assignment,  if  the  grantor  does  not  assign  at  the 
day,  the  grantee  may  take  it  in  what  part  of  the  wood  he 
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pleases,  without  assignment :''  dting  1  Roll.  725,  b.  80.  Exeh.  4  pum, 

,  1842 

Therefore,  at  the  time  of  action  brought,  the  defendant  was  *  ^ 

indebted  absolutely  to  the  plaintiff  in  so  much  money  to  be      Bribtowb 
paid  on  request,  and  the  count  for  money  lent  is  sufficient.      Nebobam. 

Plait  and  BramweU,  contr^ — The  defendant  had,  by  the 
terms  of  the  memorandum,  the  option  of  paying  the  money 
or  executing  a  mcxrtgage.  The  doctrine  is,  that  the  party 
who  is  to  do  the  first  act  has  the  election.  The  law  is 
stated  thus  in  Com.  Dig.,  Election,  (A.  2) : — '^  If  a  man 
grants  a  rent  or  a  robe,  at  such  a  feast,  and  does  not  de- 
liver it  at  the  day,  the  grantee  may  demand  which  he 
pleases:  Co.  Litt.  145. a.''  The  general  form  of  action 
deprives  the  defendant  of  this  election.  But  in  whom- 
soever the  option  was,  this  is  an  alternative  contract,  and 
ought  to  have  been  specially  declared  upon  as  such :  Penny 
V.  Porter  (a),  Tate  v.  Welliriffs  (b).  If  the  option  was  in  the 
plaintiff,  he  exercised  it  by  requiring  the  execution  of  a  mort- 
gage ;  and  after  the  lapse  of  a  reasonable  time,  he  might 
have  declared  on  the  contract  as  an  alternative  one,  and 
claimed  damages  for  the  non-execution  of  the  mortgage ; 
but  he  could  not  at  the  same  time  have  also  a  right  of 
action  for  money  to  be  paid  on  request;  otherwise  he 
might  bring  one  action  declaring  his  option  to  have  been 
exercised  by  the  demand  of  a  mortgage,  and  another  for 
the  money,  and  the  judgment  in  the  one  could  not  be 
pleaded  in  answer  to  the  other.  If  a  party  claims  under  a 
contract,  he  must  state  it  according  to  its  terms. 

Lord  Abinoer,  C.  B. — I  think  the  rule  must  be  dis- 
charged. It  appears  to  me  that  this  is  not  an  alternative 
contract,  but  that  it  is  substantially  the  case  of  money  lent, 
to  be  secured  by  a  mortgage,  or  to  be  repaid  on  demand, 
unless  a  mortgage  were  given.    It  is  a  contract  subject  to 

(a)  2  East,  2.  (6)  3T.R.53K 
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Exch.  of  Pleat,  a  Condition  to  execute  a  mortgage;  and  when  the  condition 

.     ^  '  ^    is  not  complied  with  by  the  party  for  whose  benefit  it  if 

Bribtowe     introduced^  it  becomes  an  absolute  contract  to  repay  the 

NxBDHAx.     money  on  demand.     It  is  like  a  contract  for  the  sale  of 

goods^  to  be  paid  for  in  a  particular  manner,  as  by  a  bill  of 

exchange  in  three  months ;  if  the  bill  be  not  given  within 

that  time,  an  implied  assumpsit  arises  to  pay  for  them  on 

request,  and  the  seller  may  declare  for  goods  sold,  and 

,        need  not  state  that  condition  of  the  contract.     So  here, 

this  is  in  the  nature  of  a  condition,  to  execute  a  mortgage 

which  not  being  fulfilled,  it  becomes  a  debt  payable  on  de« 

mand.     The  plaintiff  in  effect  declares  to  the  defendant, 

that  if  a  mortgage  be  executed,  he  will  not  ask  for  the 

money  instanter. 

Alderson,  B. — ^I  am  of  the  same  opinion.  The  whok 
fallacy  consists  in  treating  this  as  an  alternative  contract: 
it  is  not  an  alternative  contract,  but  a  contract  to  pay  on 
demand,  unless  the  defendant  satisfies  the  plaintiff  hj 
giving  a  mortgage :  when  he  fails  to  do  so,  he  must  pay  on 
demand. 

Rolfe,  B. — I  entirely  concur.  It  clearly  must  be  so, 
from  the  very  nature  of  a  mortgage.  It  is  obvious  that 
the  defendant  intends  to  hold  himself  Uable  for  the  pay- 
ment of  the  money  at  any  period  of  time,  unless  he  per^ 
forms  the  condition  of  giving  security  by  mortgage. 

Rule  discharged. 
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pleases,  without  assignment :''  citing  1  Roll.  725,  b.  80.  Eich.  4  pum. 
Therefore,  at  the  time  of  action  brought,  the  defendant  was  '  ^ 

indebted  absolutely  to  the  plaintiff  in  so  much  money  to  be      Bribtowb 
paid  on  request,  and  the  count  for  money  lent  is  sufficient.      Nebobam. 

Piatt  and  BramweU,  contr^ — The  defendant  had,  by  the 
terms  of  the  memorandum,  the  option  of  paying  the  money 
or  executing  a  mortgage.  The  doctrine  is,  that  the  party 
who  is  to  do  the  first  act  has  the  election.  The  law  is 
stated  thus  in  Com.  Dig.,  Election,  (A.  2) :—"  If  a  man 
grants  a  rent  or  a  robe,  at  such  a  feast,  and  does  not  de- 
liver it  at  the  day,  the  grantee  may  demand  which  he 
pleases:  Co.  Litt.  145. a.'^  The  general  form  of  action 
deprives  the  defendant  of  this  election.  But  in  whom- 
soever the  option  was,  this  is  an  alternative  contract,  and 
ought  to  have  been  specially  declared  upon  as  such :  Penny 
V.  Porter  (a),  Tate  v.  Wellinffs  (b).  If  the  option  was  in  the 
plaintiff,  he  exercised  it  by  requiring  the  execution  of  a  mort- 
gage ;  and  after  the  lapse  of  a  reasonable  time,  he  might 
have  declared  on  the  contract  as  an  alternative  one,  and 
claimed  damages  for  the  non-execution  of  the  mortgage ; 
but  he  could  not  at  the  same  time  have  also  a  right  of 
action  for  money  to  be  paid  on  request;  otherwise  he 
might  bring  one  action  declaring  his  option  to  have  been 
exercised  by  the  demand  of  a  mortgage,  and  another  for 
the  money,  and  the  judgment  in  the  one  could  not  be 
pleaded  in  answer  to  the  other.  If  a  party  claims  under  a 
contract,  he  must  state  it  according  to  its  terms. 

Lord  Abinoer,  C.  B. — I  think  the  rule  must  be  dis- 
charged. It  appears  to  me  that  this  is  not  an  alternative 
contract,  but  that  it  is  substantially  the  case  of  money  lent, 
to  be  secured  by  a  mortgage,  or  to  be  repaid  on  demand, 
unless  a  mortgage  were  given.     It  is  a  contract  subject  to 

(a)  2  East,  2.  (6)  3  T.  R.  53K 
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Exek,  of  Pleas,  receipt  of  the  guarantee  by  the  plaintiff  disentitled  him 

,      _      ^    from  recovering  as  for  money  had  and  received,  and  tbat 

Alkxakdbr    this  defence  was  open  under  the  plea  of  non  assumpsit ;  and 

Strong,      the  Lord  Chief  Baron  being  of  that  opinion,  directed  i 

nonsuit,  reserving  leave  to  the  plaintiff  to  move  to  enter  i 

verdict  for  £17. 


Jervis  having  obtained  a  rule  accordingly, 

Piatt  and  Btuby  now  shewed  cause. — The  receipt  of 
Goddard's  guarantee  by  the  plaintiff  was  not,  as  will  be 
contended  on  the  other  side,  in  the  natuire  of  an  accord 
and  satisfaction,  but  was  evidence  to  explain  the  nature 
of  the  payment  which  had  been  made  by  the  plaintiff,  and 
to  shew  that  no  right  of  action  arose  out  of  it.  The  plain- 
tiff, by  his  agent,  pays  the  money  in  satisfaction  of  tlie 
bill,  and  that  act  of  the  agent  is  adopted  by  the  phintif 
by  the  receipt  of  the  guarantee.  Suppose  the  parties  bad 
all  met,  and  immediately  after  the  son  had  paid  the  mon^ 
and  taken  the  receipt,  Groddard  had  handed  over  this  docu- 
ment to  him,  and  he  had  given  it  to  the  plaintiff;  ooold 
this  action  have  been  afterwards  maintained?  This  is 
substantially  the  same  case;  it  was  all  one  continuing 
transaction,  which  was  not  completed  until  the  receipt  of 
the  guarantee  by  the  plaintiff. — ^They  referred  to  Hamari 
V.  Robinson  (a),  and  Wilson  v.  Ray  (A). 

Jervis  (C  Jones  with  him),  contra. — This  defence  cleaih 
ought,  if  available  at  aU,  to  have  been  speciaUy  pleaded. 
It  is  in  effect  admitted  on  the  other  side,  that  a  right  of 
action  had  vested  in  the  plaintiff,  on  the  re-demand  of  the 
money  by  him ;  but  it  is  said  that  that  vested  right  of 
action  was  got  rid  of  by  the  subsequent  giving  of  an  in- 


(a)  7  B.  &  Cr.  90  ;  9  D.  &  R.  860. 
lb)  10  A.  &  £.  82;  2  P.  &  D.  253. 
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demnity.     If  that  be  so,  it  is  a  defence  in  the  nature  of  .R«*- «/  ^/<«, 
accord  and  satisfaction,  and   should  have  been  specially  '  ^ 

pleaded.     It  is  clear  that  the  act  of  the  son,  in  taking  the     Alexander 
receipt  instead  of  having  the  bill  delivered  up,  was  wholly       Strong. 
unauthorized,  and  it  was  immediately  repudiated  by  the 
plaintiff,  who  sent  him  back  to  demand  the  money. — He 
was  then  stopped  by  the  Court. 

Lord  Abinger,  C.  B. — I  am  sorry  to  say  that  I  am  now 
satisfied  the  nonsuit  was  wrong.  The  right  of  action 
having  vested  in  the  plaintiff,  he  afterwards  takes  God- 
dard's  indemnity :  that  was  in  the  nature  of  accord  and 
satisfaction  for  his  claim  upon  the  defendant  for  not  re- 
paying the  money  or  delivering  up  the  bill.  It  ought 
therefore  to  have  been  specially  pleaded. 

Alderson,  B. — ^I  am  of  the  same  opinion.  The  plain- 
tiff paid  this  money  on  the  supposition  that  he  was  to  have 
back  the  bill ;  then  the  son  takes  the  receipt  without  any 
authority ;  he  is  then  sent  back  for  the  money  or  the  bill, 
and  the  defendant  refuses  to  give  him  either.  At  that 
time  a  right  of  action  vested  in  the  plaintiff.  The  plain- 
tiff then  agrees,  in  effect,  that  he  will  give  up  that 
right  of  action  on  receiving  an  indemnity  from  Groddard, 
and  the  indemnity  is  accordingly  given.  That  is  in  the 
nature  of  accord  and  satisfaction,  and  ought  to  have  been 
specially  pleaded. 

BoLFE,  B.,  concurred. 

Bule  absolute. 
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JBxeh,  of  Pieas, 
1842. 

Jones  v.  Gooday. 

jfpril  27.       rp 

By  a  local  act  XRESPASS  for  breaking  and  entering  the  plaintiff's 
Mrtlhi tommu.'  cl^s^>  *^d  digging  up  and  carrying  away  his  soil.  Plea— 
sionera  were  jfot  guilty  (by  Statute).  The  cause  was  tried  before  Trndal, 
cause  any  "pre-  C.  J.^  at  the  Suffolk  Spring  Assizes  for  1841  ^  when  a  yer- 
■ewert,  ditches,  dict  was  fouud  for  the  plaintiff^  damages  £5,  subject  to  the 
bTlpentdi  in.  opiniou  of  the  Court  on  the  following  case. 
larged,  altered,       The  plaintiff  was  the  owner  and  occupier  of  Friar's 

or  cleansed : " 

and  it  was  Mcadow^  situatc  in  the  borough  of  Sudbury^  and  the 
oue  any  action   trespass  complained  of  was  a  taking  by  the  defendant  of 

brou^ht^'affainst  ?*""**  ^^  ^^®  plaintiff's  land,  for  the  purpose  of  widening  t 
any  person  for  ditch  and  drain  adjoining  Friar's  Meadow.  An  act  cf 
in  pursuance  of  Parliament  (local  and  personal)  passed  in  the  6th  Geo.  4^ 
wfation  to  the  (^-  ^^^)>  ^^^  Paving,  cleansing,  improving,  &c.  the  borough 
matters  therein  q{  Sudburv,  undcT  which  the  defendant  and  plaintiff  were 

contained,  the  .     ,  . 

plaintiff  should  and  stiU  are  commissioners.     In  April,  1840,  at  a  meeting 

not  recover  in        ^  . ,  .     .  .,  i      j   j.  •    ^       _-.  • 

any  such  action,  01  the  Commissioners,  it  was  resolved  to  appoint  certain 
amendrshouid  P^^^ous  as  a  Committee,  to  inspect  the  ditch  in  question, 
have  been  made  ^Jth  a  vicw  to  widcu  and  deepen  it,  and  to  report  to  the 

to  him,  &c.  ,     ,  ,  ,     , 

or  his  attor-  commissioners.  At  a  meeting  of  the  commissioners,  at 
behalf  oHhe"    which  the  plaintiff  and  defendant  were  present,  the  commit- 

defcndant,  &c. 
before  such  ac- 
tion brought ;  and  in  case  no  such  tender  should  be  made,  that  it  should  be  lawful  for  the  d^ 
fendant,  by  leave  of  the  Court,  to  pay  money  into  Court ;  and  if  tlie  matter  should  appear  to 
have  been  done  in  pursuance  and  under  the  authority  of  the  act,  or  af^er  sufficient  satisfiiction 
made  or  tendered  as  aforesaid,  then  that  the  jury  should  find  for  the  defendant. 

The  commissioners,  of  whom  the  defendant  was  one,  appointed  a  committee  to  inspect  a  cer- 
tain ditch,  with  a  view  to  widening  the  same,  and  to  report  thereon.  The  committee  having 
reported  thereon  in  favour  of  widening  the  ditch,  the  commissioners  appointed  a  second  com- 
mittee, of  whom  the  defendant  was  one,  to  confer  with  a  surveyor  respecting  the  wock,  with 
power  to  two  of  them  to  act.  The  defendant  being  afterwards  told  by  the  clerk  to  the  commis- 
sioners that  he  might  proceed  without  further  instructions  from  the  commissioners,  took  the 
plaintifTs  land  for  the  purpose  of  widening  the  drain,  without  having  given  him  notice  or  ob- 
tained his  consent.  The  land  was  taken  for  the  bon&  fide  purpose  of  widening  the  drain.  The 
defendant,  before  action,  tendered  £\0  as  amends,  which  the  plaintiff  refused  to  accept;  bat 
no  tender  was  pleaded,  nor  was  the  amount  paid  into  Court.  The  jury  found  the  trespass,  and 
that  the  damoge  amounted  to  £5  : — Heidt  first,  that  although  neither  the  defendant  nor  the 
commissioners  were  authorized  to  take  plaintiffs  land  without  his  consent  in  writing,  yet  the 
defendant  was  entitled  to  the  protection  of  the  act. 

Secondly,  that  the  defendant  was  not  bound  to  plead  the  tender,  or  pay  the  amounC  tendered 
into  Court 
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tee  recommended  the  widening  and  deepening  of  the  ditch.  &rcA.  qfPkm^ 
The  commissioners  thereupon  ordered  an  estimate  to  be  ob- 
tained^ and  a  committee  of  four  to  be  appointed^  of  whom 
the  defendant  was  one^  to  confer  with  the  surveyor^  and 
that  two  of  them  should  be  empowered  to  act.  No  further 
authority  was  given  by  the  commissioners  in  respect  of  the 
work ;  no  application  was  made  by  the  commissioners  to  the 
plaintiff  to  treat  for  his  land^  and  no  notice  given  to  him 
that  his  land  would  be  required.  The  plaintiff  ^s  land  was 
not  within  the  schedule  of  the  act  of  Parliament.  A  report 
having  been  made  to  the  commissioners^  the  clerk  told  the 
defendant  and  the  other  commissioner  that  they  might 
proceed  without  further  instructions  from  the  commis- 
sioners. The  defendant  accordingly  caused  the  ditch  in 
question  to  be  deepened  and  widened^  and  in  so  doing  cut 
into  and  carried  away  part  of  the  plaintiff's  soil.  The 
defendant^  after  notice  of  action^  tendered  as  amends  the 
sum  of  j£10^  which  was  refused  by  the  plaintiff^  but  the 
tender  was  not  pleaded,  nor  was  the  amount  paid  into 
Court.  The  jury  found  specially  that  a  trespass  had  been 
committed  by  the  defendant,  and  that  the  damages  done 
to  the  plaintiff's  land  amounted  to  £5 ;  that  the  alteration 
was  necessary  for  the  more  effectual  carrying  off  the  water 
and  filth  from  the  highways  of  the  borough;  and  that 
such  alteration  was  really  and  bon&  fide  made  for  that 
purpose. 

The  questions  for  the  opinion  of  the  Court  were,  first, 
whether  the  defendant  or  the  commissioners  had  any  right 
to  take  the  plaintiff's  land  for  the  purpose  of  widening  the 
ditch  in  question  without  his  consent,  in  writing ;  second- 
ly, whether  the  defendant  was  entitled  to  the  protection  of 
the  act ;  thirdly,  whether  the  defendant  could  avail  him- 
self of  the  tender  of  £10,  not  having  pleaded  the  same, 
or  paid  the  amount  into  Court.  The  act  of  Parliament, 
6  Geo.  4,  c.  Ixx,  was  to  be  taken  as  forming  part  of  the 
case,  and  the  Court  was  to  determine  for  which  party  the 
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Exeh.  of  Pieoi,  verdict  was  to  be  entered ;  and  if  for  the  plaintiff,  then  (x 
^^^*         what  sum  {a). 

Kelly,  for  the  plaintiff. — 'So  doubt  the  commissionen 
had  power,  under  the  20th  section,  to  widen  the  drains  in 
question,  and  to  go  upon  the  adjoining  land  for  that  pur- 


(a)  The  sections  of  the  act  ma- 
terial to  the  case  are  as  follows :  — 
By  section  20,  the  commissioners, 
of  whom  five  were  to  be  present  at 
each  meeting,  were  authorized  to 
"cause  any  of  the  present  or  future 
sewers,  gutters,  or  watercourses  to 
be  stopped  up,  or  otherwise  opened, 
enlarged,  altered,  or  cleansed,  or 
the  form  or  coarse  thereof  to  be  al- 
tered, turned,  varied,  changed,  or 
diverted." 

By  another  section  of  the  act,  the 
commissioners  were  authorized  to 
take  certain  scheduled  lands  within 
five  years  after  the  passing  of  the 
act;  afler  which  they  could  take 
the  land  only  with  the  consent  of 
the  owners. 

By  section  113,  it  was  enacted, 
''  that  no  plaintiff  shall  recover 
in  any  action  to  be  commenced 
against  any  -person  for  any  thing 
done  in  pursuance  of  this  act,  un- 
less notice  in  writing  shall  be  given 
to  the  defendant  or  defendants, 
twenty-eight  days  before  such  ac- 
tion shall  be  commenced,  &c.  &c. 
Nor  shall  the  plaintiff  or  plaintifis 
recover  in  any  such  action,  if  tender 
of  amends  shall  have  been  made  to 
him,  her,  or  them,  or  to  his,  her, 
or  their  attorney,  by  or  on  behalf 
of  the  defendant  or  defendants,  be- 
fore such  action  brought ;  and  in 
eon  no  tueh  tender  thall  he  made, 
it  shall  be  lawful  for  the  defendant 


or  defendants,  in  any  luch  adko, 
by  leave  of  the  Court,  at  any  time 
before  issue  joined,    to  pay  into 
Court  such  sum   of  money  as  he, 
she,  or  they  shall    think  proper, 
whereupon  such  proceedings,  order, 
and  judgment  shall  be  made  and 
given  in  and  by  such  Coiut,  as  a 
other  actions  where  the  defendant ii 
allowed  to  pay  money  into  Court" 
By  section  114,  it  was  enacted, 
that  "  no  action  or  suit  shall  be 
brought  against  any  person  or  pe^ 
sons  for  any  thing  done  in  po^ 
suance  of  this  act,  or  in  relatioo  ts 
the  matters  therein  contained,  afbr 
three  calendar  months  from  the  f$d 
committed ;  and  the  defendant  or 
defendants  in  every  such  aetioB  or 
suit  shall  and  may  at  his  or  their 
election  plead  specially,  or  the  ge- 
neral issue,  and  give  this  act,  or  tbe 
special  matter,  in  evidence  at  aor 
trial,  and  that  the  same  was  dose 
in  pursuance  of  and  under  tbe  sb- 
thority  of  this  act ;  and  if  the  sine 
shall  appear  to  have  heen  so  done, 
or  if  such  action  or  suit  shall  hsic 
been  brought  hefore  the  ezpirstioB 
of  twenty-eight  da3rs  next  after  sock 
notice   shall  have   heen  givoi  ai 
aforesaid,  or  after  sufficient  satii- 
faction  made  or  tendered  as  ate- 
said,  or,  &c.,  then  and  in  any  of 
the  said  cases,  the  jury  shall  find  t 
verdict  for  the  defendant  or  de- 
fendants." 
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pose,  but  they  had  no  power  to  take  the  plaintiff^s  or  any  Exck,  qf  pu«t, 
other  person's  lands  for  that  purpose^  without  giving  notice, 
and  obtaining  his  consent.  They  had  no  authority  under 
the  act  to  deprive  him  of  the  possession  of  it  without  such 
notice ;  and  the  plaintiff  might  have  maintained  ejectment 
against  them  to  recover  possession  of  the  land  they  so 
took.  If  the  commissioners  thought  proper  to  take  the 
plaintiff's  land  for  the  purpose  of  widening  the  drains, 
they  should  have  given  him  notice  in  writing,  and  asked 
him  to  give  his  consent,  and  if  he  refused,  they  should 
have  resorted  to  the  compulsory  proceedings  under  the  act. 
Secondly,  the  defendant  is  not  within  the  protection 
of  the  act.  Whatever  might  have  been  the  case  if  this 
act  had  been  done  by  the  commissioners,  the  defendant, 
who  in  doing  it  was  not  acting  as  a  commissioner, 
had  no  authority  to  widen  the  ditch;  he  was  a  mere 
stranger,  not  authorized  to  do  any  act  at  all.  Where  a 
person  is  authorized  to  do  the  act,  but  in  doing  it  goes 
beyond  his  authority,  he  is  within  the  protection  of  such 
a  clause  as  this ;  but  where  he  has  no  authority  to  do  the 
act  at  all,  he  is  not  protected.  Thus,  where  a  magistrate, 
who  has  an  authority  to  commit,  under  a  summary  juris- 
diction, for  six  months,  commits  for  twelve  months,  he  is 
within  the  protection,  because  he  has  merely  exceeded  his 
jurisdiction.  There  are  several  cases  to  shew  that  the  party's 
bonft  fide  believing  himself  to  have  authority  to  do  the  act, 
and  acting  on  that  belief,  is  not  sufficient  to  bring  him 
within  the  protection  of  an  act  of  Parliament.  In  Cook 
v«  Leonard  {a),  the  protection  to  which  a  party  was  en- 
titled, under  an  act  of  this  description,  was  held  not  to 
depend  upon  bona  fides,  but  upon  the  question  whether 
he  had  reasonable  ground  for  supposing  that  the  thing 
done  by  him  was  done  in  execution  or  under  the  au- 
thority of  the  act.  Dayley^  J.,  there  says :  "  Where  a 
statute  gives  protection  to  persons  acting  in  execution  or 

(a)  G  B.  &  C.  351;  i)  D.  &  R.  339. 
VOL.  IX.  D  D  D  M.  W. 
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Bxch.  of  PUas,  in  puTSQance  of  it,  all  persons  acting  under  its  piovisioBi 

are  entitled  to  that  protection,  although  they  exceed  their 
authority  by  so  doing.    There  must^  howerer,  be  some 
limits  to  that  rule,  and  it  seems  to  me  that  there  are  cam 
which  warrant  this  distinction.     If  an  officer  does  any  act, 
part  of  which  is,  and  part  of  which  is  not^  authorized  by  die 
statute;  or  if  a  magistrate  act  in  a  case  which  his  genenl 
character  authorises  him  to  do,  the  mere  excess  of  antlio- 
rity  in  either  case  does  not  deprive  the  officer  or  mi^ 
trate  of  that  protection  which  is  conferred  upon  those  who 
act  in  execution  of  it  j  but  where  there  is  a  total  abseoee 
of  authority  to  do  any  part  of  that  which  has  been  done^ 
the  party  doing  the  act  is  not  entitled  to  that  protection." 
The  same  principle  was  recognized  in  Hopkins  ▼.  Crowe  (§}. 
Here  the  defendant  did  an  act  which  no  one  authoriied 
him  to  do;  and  although  he  was  in  &uct  a  commissioner,  it 
was  not  an  act  done  under  the  authority  of  the  commii- 
sioners,  but  altogether  without  authority,  even  for  the  fo- 
pose  of  entering  upon  the  lands,  and  he  is  therefore  not 
within  the  protection  of  the  statute. 

Thirdly,  although  the  defendant  tendered  the  sum  tf 
£10  before  action  brought,  he  has  not  pleaded  it,  nor 
brought  it  into  Court,  which  he  ought  to  have  done.  It 
was  essentially  necessary,  if  he  had  pleaded  it,  to  hnv 
brought  the  money  into  Court,  in  order  to  give  the  plsintif 
an  opportunity  of  taking  it  out  if  he  chose  to  do  so.  Tk 
114th  section  may  relieve  the  defendant  firom  the  neoetftf 
of  pleading  it  specially,  but  he  must  pay  the  money  ioti 
Court  under  the  general  issue.  If  he  is  not  bound  to  in 
so,  the  plaintiff  may  altogether  lose  the  ben^t  of  tk 
money  tendered,  whatever  be  the  result  of  the  action.  U 
it  were  not  for  that  clause,  the  defendant  must  heit 
pleaded  it,  and  he  ought  therefore  to  have  paid  the  monef 
into  Court,  because  the  legislature  only  intended  toideic 
him  from  the  necessity  of  pleading  it. 

(a)  4  Ad.  &  £U.  774. 


EASTER   TERM^   5  VICT.  741 

Byles,  contra^  was  stopped  by  the  Court.  JSxr*.  of  pum, 

1842. 

Lord  Abinoeb^  C.  B. — I  am  of  opinion  that  this  case 
is  clearly  within  the  provisions  of  this  act  of  Parliament^ 
and  that  the  defendant  is  entitled  to  the  verdict.  There 
are  two  points  of  view  in  which  cases  of  this  class  may  be 
looked  at;  one,  as  against  a  party  who  has  been  authorized 
to  proceed,  and  the  other,  as  in  the  case  of  an  act  done 
which  was  not  authorized  by  the  act  of  Parliament  at  all. 
Those  are  two  very  dijQferent  cases,  and  should  not  be  con- 
foimded  together.  Suppose  the  case  of  an  act  authorized 
by  the  act  of  Parliament  to  be  done,  but  that  the  party  who 
performs  the  act  is  not  invested  with  the  exact  authority  in 
the  form  which  the  act  of  Parliament  prescribes ;  for  exam- 
ple, suppose  the  commissioners  were  bound  to  make  all 
their  orders  in  writing,  but  instead  of  doing  so  they  make 
an  order  verbally,  and  direct  their  clerk  to  communicate 
it  to  the  defendant,  who  is  one  of  their  own  body,  and  to 
authorize  him  to  proceed ; — that  would  be  a  case,  according 
to  Mr.  Kelly's  argument,  in  which  the  action  would  have 
been  maintainable;  and  so  doubtless  it  would  be,  strictly 
speaking,  because  he  was  not  authorized  modo  et  formft  as 
the  act  required;  but  Mr.  Kelly  must  go  the  length  of  saying, 
that  though  proceeding  strictly  in  pursuance  of  the  act,  in 
performing  the  act  authorized  to  be  done,  yet  because  he 
was  not  the  person  authorized  to  do  it,  he  would  be  without 
protection,  even  if  he  entertained  a  bonft  fide  supposition 
that  he  was  acting  in  pursuance  of  the  act  of  Parliament, 
and  that  he  had  due  authority.  Another  point  of  view  is, 
supposing  the  act  of  Parliament  itself  in  no  respect  autho- 
rized the  doing  of  the  act, — as  if  it  were  the  proceeding  to 
make  a  bridge,  which  is  not  mentioned  in  the  act  at  all: — ^in 
such  case,  a  party  has  no  authority  to  do  the  act  himself,  or 
to  authorize  others  to  do  it ;  nevertheless,  if  there  were  a  case 
where  the  commissioners,  acting  bonft  fide  on  a  doubt  as 
to  the  meaning  of  the  words  of  the  act  of  Parliament, 
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Exch.  of  PUu$,  did  such  an  act^  I  am  far  from  supposing  that  they  might 

not  have  a  defence  under  this  clause.     Now  here  is  a 
case  where  it  is  admitted  that  the  commissioners  are  au- 
thorized under  the  act  of  Parliament,  only  they  have  not 
used  their  authority  modo  et  form&;  they  are  authorized 
by  the  clause  which  has  been  read,  '^  to  enlarge,  alter, 
and  cleanse  the  sewers,    drains,  &c/^      Can  it   be  said 
that  those  are  words  that  are  not  affected  by,  or  thit 
these  powers  have  no  relation  to,  the  clause  *'  that  no  ac- 
tion or  suit  shall  be  brought  against  any  person  or  per- 
sons for  anything  done  in  pursuance  of  this  act,  or  in 
relation   to  the  matters  herein  contained  ?  **     Who  on 
doubt  that  widening  of  sewers  is  a  thing  relating  to  tbe 
matters  therein  contained  ?    This  is  an  action  for  doing  a 
thing  in  respect  of  the  matters  therein  contained,  thoagh 
not  executed  modo  et  form&,  and  therefore  the  plaintiff  ii 
entitled,  strictly  speakings  to  an  action  of  trespass,  whidi 
can  be  maintained  against  the  doer  of  the  act,  unless  a 
tender  is  made  before  the  action  is  brought.     Here  the 
jury  have  found  that  satisfaction  was  tendered  before  tk 
action  was  brought;  and  the  commissioners,  and  the  d^ 
fendant,  were  acting  under  the  bonft  fide  supposition,  and 
no  other,  that  the  latter  was  performing  an  act  in  relstioB 
to  the  matters  therein  contained.     It  seems  to  me,  there- 
fore, that  in  any  view  of  the  case  this  clause  affords  a  com- 
plete protection,  the  jury  having  found  the  satis&ctioB 
and  tender  to  have  been  made.      I  do  not  think  it  ik- 
cessary  to  consider  whether  an  ejectment  conld  be  main- 
tained by  the  plaintiff;  it  will  be  time  enough  to  determine 
that  question  when  such  an  action  is  brought.      Here  the 
plaintiff  has  brought  an  action  of  trespass  for  that  whidi, 
although  authorized  to  be  done,  has  not  been  done  in  the 
exact  form  which  it  ought  to  have  been,  but  that  trea^ 
has  been  compensated  by  the  tender  of  amends. 

The  last  point  is  this,  whether  the  tender  of  amendi 
should  have  been  pleaded,  or  the  money  paid  into  Court 
I  tV^"lr  not.    Here  tender  of  amends  was  made,  but  fle 
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plaintiff  chooses  to  renounce  it,  and  prefers  the  chance  of  Ezch.  of  PUat, 
what  he  may  gain  by  a  verdict ;  it  turns  out  that  he  has     ^   ^^^'   . 
received  a  sufficient  tender  of  amends,  and  the  verdict  is        Jones 
against  him.     It  is  not  the  case,  therefore,  where  a  party      goodat. 
is  required  to  pay  money  into  Court,  or  to  plead  a  tender. 

Parke,  B. — In  this  case  several  questions  are  submitted 
for  the  opinion  of  the  Court.  I  am  of  opinion  that  these 
questions  are  all  to  be  answered  so  as  to  entitle  the  de- 
fendant to  our  judgment. 

The  first  question  is,  whether  the  commissioners  have 
any  right  to  take  this  land  without  the  consent  of  the 
owner  in  writing.  I  am  of  opinion  that  neither  the  de- 
fendant nor  the  commissioners  had  any  power  to  take  or 
use  the  land  without  the  owner's  consent  in  writing,  be- 
cause it  is  land  not  mentioned  in  the  schedule,  and  all 
other  land  is  not  to  be  taken  without  the  consent  of  the 
owner.  The  next  question  is,  whether  the  defendant  is 
entitled  to  protection  for  this  act  that  he  has  done ;  and 
I  am  clearly  of  opinion  that  he  is.  In  the  first  place,  he 
is  a  person  within  the  meaning  of  the  protecting  clause, 
which  extends  to  all  the  commissioners,  and  all  those  who 
have  the  authority  of  the  commissioners  for  acting :  now 
he  was  a  commissioner  himself.  And  it  is  clear  that  he  bon& 
fide  supposed  he  was  acting  in  pursuance  of  the  act,  and 
that  he  had  the  authority  of  the  commissioners,  as  he  ap- 
pealed to  their  clerk,  and  the  derk  said  he  was  to  go  on. 
It  is  very  true  that  even  five  of  the  commissioners  had  no 
power  to  take  land  under  these  circumstances ;  but  if  they 
acted  upon  the  bon&  fide  supposition  that  they  had  autho- 
rity to  do  so,  they  would  be  protected  under  the  clause  in 
question.  If  the  rule  laid  down  in  Cook  v.  Leonard  were 
strictly  interpreted  and  acted  upon,  it  might  be  the  occa- 
sion of  much  mischief.  Clauses  of  this  nature  were 
meant  for  the  protection  of  honest  persons,  who  bonft  fide 
meant  to  discharge  their  duty.  The  case  is  distinguishable 
from  Hopkins  v.  Crowe,  for  there  two  persons  only  were 
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BsdL  ^  PkmB,  anthoriied  to  act,  cyr  to  do  any  thing  under  the  act  of 

Parliament,  the  constable,  and  the  owner  of  the  annul, 
and  the  defendant  there  was  neither   the   one  nor  the 
OoooAT.      other.    In  this  case  the  danse  was  clearly  intended  to 
benefit  the  commissioners,  who  act  nnder  a  boni  fide 
belief  that  they  have  authority  for  what  they  are  doing- 
The  next  question  it  is  not  strictly  neceasary  to  gife  in 
opinion  upon,  because  I  think  the  defendant  is  entitled  to 
our  judgment  on  these  two  grounds.     That  qnestioii,  asto 
the  tender,  depends  on  the  wording  of  that  cdanae  of  the  set 
of  Parliament  which  gives  the  power  of  pleading  the  gene- 
ral issue.    The  words  are — ''  and  the  defendant  <v  defend- 
ants in  every  such  action  or  suit  shall  or  may^  at  his  or 
their  election,  plead  specially  or  the  general  issue;,  snl 
give  this  act  and  the  special  matter  in  evidence  at  snj 
trial,  and  that  the  same  was  done  in  pursuance  of  snl 
under  the  authority  of  this  act.''    If  the  dauae  had  storied 
there,  and  had  not  proceeded  to  allow  the  tender  of  amende 
there  might  have  been  a  question ;  but  it  goes  on — "  ud 
if  the  same  shall  appear  to  have  been  ao  done,  or  if  sock 
action  or  suit  shall  have  been  brought  befisre  the  expink 
tion  of  twenty-eight  days  next  after  such  notice  shall  hsie 
been  given  as  aforesaid,  or  after  sufficient  satiafection  imde 
and  tendered  as  aforesaid,  or  after  the  time  limited  for 
bringing  the  same,  or  shall  be  brought  in  any  other  coimtf 
or  place  than  as  aforesaid,  then  and  in  any  of  the  mii 
cases  the  jury  shall  find  a  verdict  for  the  defendant  or  d^ 
fendants.''    What  does  that  mean  ?    It  clearly  means  tint 
they  shall  find  a  verdict  for  the  defendant  tqnm  thai  fhit 
whether  it  be  a  special  plea  or  the  general  issue.   It  is  nid 
this  is  a  great  hardship  upon  the  plaintifiT,  because  in  tint 
case  he  loses  the  sum  of  money  tendered  aa  amends ;  bot 
the  sum  tendered  is  not  a  debt ;  it  is  a  sort  of  defence 
which  the  law  gives  to  a  man  for  doing  inadvertently  is 
improper  act :  the  law  allows  him  to  do  justice  by  tendering 
amends,  and  if  the  plaintiff  reftises  the  sum  offered  at  the 
time  it  is  tendered,  he  has  no  claim  to  call  upon  the  de- 
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fendant  to  pay  it  into  court.    There  is  a  case  referred  to  ^ch.  of  PUat, 

in  Bacon's  Abridgment^  tit.  "  Tender/'  pi.  6,  of  Lawrence  v. 

Cox,  where  it  was  held  that  it  was  not  necessary  for  a  party 

Vflio  pleads  a  tender  of  amends^  to  pay  the  money  into  court. 

That  is  a  precedent  for  pursuing  the  course  the  defendant 

has  taken  here;  indeed^  it  goes  beyond  the  present  casOj 

because  it  is  an  authority  that  even  on  a  plea  of  tender  it 

was  unnecessary  to  pay  the  money  into  court.    The  sum 

tendered  is  not  a  debt^  but  the  tender  is  a  matter  collateral 

to  the  defence,  and  I  think  it  imposed  no  obligation  on  the 

defendant  to  pay  the  money  into  court.     It  seems  to  me, 

therefore,  that  there  is  a  good  bar  to  the  action,  and  that 

the  verdict  must  be  entered  for  the  defendant. 

Alderson,  B. — I  am  of  the  same  opinion.  It  seems 
to  me  that  if  a  party  is  acting  bon&  fide  in  what  he  con- 
siders to  be  the  execution  of  the  authority  vested  in  him, 
he  is  entitled  to  notice  of  action,  and  to  tender  amends, 
and  then  the  only  question  is,  has  he  tendered  sufficient 
amends?  If  the  law,  as  laid  down  in  the  case  cited  by 
Mr.  Kelly,  were  to  be  strictly  acted  upon,  I  concur  entirely 
with  my  brother  Parke  in  thinking  it  would  take  away  the 
protection  the  legislature  intended  to  give  to  officers  acting 
in  the  execution  of  their  duty,  because  it  would  impose  on 
third  persons  the  task  of  deciding,  in  every  case,  whether 
they  had  acted  reasonably  or  not.  If  the  act  done  was  such 
that  no  reasonble  man  could,  in  doing  it,  be  supposed  to 
have  acted  bonft  fide,  that  would  be  another  question.  In  the 
case  of  Ck>ok  v.  Leonard,  the  Court  must  have  considered  that 
no  reasonable  man  could  have  acted  as  the  defendant  did ; 
that  it  was  not  merely  gross  ignorance  on  his  part,  but 
amounted  to  mala  fides.  The  law  on  this  subject  is  well  laid 
down  by  Lord  EUenborough,  and  Bayley,  J.,  in  Theobald  v. 
Crichmore  (a).  There  it  appeared  the  defendant  acted  in 
ignorance;  but  what  does  Lord  EUenborough  say?  that  the 

(a)  i  B.  &  Aid.  227. 
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Bxeh,  rf  Pieat,  sole  question  was,  not  whether  he  acted  illegally^  but  whether^ 

in  BO  acting,  he  did  it  with  a  bonft  fide  intention  of  canying 
out  the  act  of  Parliament :  and  Bayley,  J.,  at  the  concInsioB 
of  his  judgment,  says,  ''It  appears  to  me  that  the  officer  acted 
illegally,  but  in  the  supposed  bonft  fide  execution  of  his 
duty,  and  that  he  is  therefore  entitled  to  the  protection  ct 
the  statute/'     So  here,  I  should  say  this  defendant  acted 
illegally,  but  in  the  supposed  bonft  fide  execution  of  his 
duty,  as  one  of  the  commissioners,  carrying  into  effect  the 
act  of  all  the  commissioners,  under  the  authority  of  this  act 
of  Parliament,  and  he  is  therefore  within  the  protection  of 
the  statute.    Then  has  he  tendered  sufficient  amends  fiv 
what  he  has  done  ?   The  jury  have  found  that  he  has.    But 
then  it  is  said,  that  he  ought  to  have  brought  the  money 
into  court ;  I  do  not  think  so.    Suppose  thia  case,  that  be- 
fore the  act  was  done,  it  had  been  required  that  he  should 
make  an  offer  to  pay  so  much  to  the  other  party ;  he  does 
make  the  offer,  and  does  the  act.    In  that  case  he  is  an- 
thorized,  and  it  could  not  be  necessary  to  bring  the  monef 
into  court :  here  he  has  done  the  act  without  authoritjr, 
but  he  tenders  the  amount  before  the  acticHi  is  brou^ 
It  is  said  that  inflicts  great  hardship,  and  that  if  a  party 
were  to  tender  i£l  0,000  for  amends,  the  plaintiff  msj 
lose  it  all,  because  a  jury  might  happen  to  say  that  £9,999 
was  sufficient.     I  do  not  think  that  follows  at  all :  a  party  to 
whom  amends  are  tendered  may  take  it,  and  yet  say,  ^'THom 
is  not  sufficient,^'  and  may  go  on  notwithstanding.     I  an 
putting  the  case  where  one  party  thinks  the  sum  tendered 
is  sufficient,  and  the  other  party  alleges  that  it  is  not 
enough;  but  if  the  latter  chooses  to  go  on,  according  to 
the  words  in  the  clause,  "  after  sufficient  satisfaction  made 
or  tendered,''  there  is  no  hardship  in  his  being  deprived  d 
it  altogether. 

BoLFE,  B. — I  entirely  concur,  and  the  only  obaenratiaB 
I  shall  make  is  this,  that  this  statute  is  merely  a  local  on^ 
and  there  is  no  reason  for  supposing  there  ever  will  be  s 
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case  like  the  extreme  one  that  has  been  put ;  it  is  not  like  ^^\^o^'' 
a  provision  applying  generally  to  all  times  and  all  places ; 
and  the  only  injury  a  party  can  sustain  in  trifling  matters 
of  this  sort  will  be^  that  if  sufficient  amends  have  been 
tendered^  then  he  cannot  maintain  his  action. 

Judgment  for  the  defendant. 


HuTCHiNOs  V.  Reeves  and  Boxall.  May  3. 

Trespass  for  breaking  and  entering  the  plaintiff's  ^"j'^'J*^'  ""^ 
shop^  and  taking  and  carrying  away  three  pewter  pots,  meaaures,  ap- 
Plea,  not  guilty  (by  statute).    At  the  trial  before  Gur-  wMions  under 
ney,  B.,  at  the  Middlesex  Sittings  after  HUary  Term,  it  i^l^e^lTr"'' 
appeared  that  the  defendant  Reeves,  in  his  capacity  of  in-  *"<^  having  a 

*-         "  general  warrant 

spector  of  weights  and  measures  for  the  county  of  Middle-  from  a  oiagii- 

sex,  appointed  by  the  justices  in  sessions,  under  the  stat.  s728ltoactaf 

5  &  6  Will.  4,  c.  63,  s.  17,  on  the  80th  August,  1841,  en-  Juri^^^^^II!?.**'* 

tered  the  premises  of  the  plaintiff,  who  kept  a  beershop,  may*  by  virtue 

and  proceeded  to  try  by  the  imperial  standard  the  beer  ment  and  war- 

measures  he  found  there;  and  the  three  pots  in  question  Ihop,&c*Vith- 

being  in  his  judgment  deficient  in  measure,  he  seized  them,  ^^  *;;»  d>»trict, 

o  J      ^  >  f   at  all  seasonable 

and  gave  them  to  the  other  defendant,  who  accompanied  times,  to  eza- 

him  with  a  basket  for  that  purpose,  and  carried  them  away.  faUe  weights 

The  warrant  under  which  the  defendant  Reeves  acted,  dated  ^^  ne^"„'^ 

2nd  December,  1840,  was  put  in  and  read.    It  recited  that  have  a  special 

warrant  from  a 

it  had  been  granted  in  pursuance  of  an  application  made  justice  in  each 
by  him  for  that  purpose  to  the  magistrate  by  whom  it  was  °  ^ 
signed,  and  empowered  him,  at  all  seasonable  times,  to 
enter  all  shops,  houses,  &c.,  whatsoever  '^  within  his  jurisdic- 
tion,'' wherein  goods  should  be  exposed  or  kept  for  sale,  &;c., 
and  to  require  the  production  of  all  weights,  measures, 
steelyards,  &c.,  and  to  compare  and  try  the  same  with 
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frdL  9f  PUms,  the  imperial  standard  weights  and  meaamreSy  ftc.     Upon 
-     this  eridenoe,  it  was  objected  fiv  the  plaintiff,  fiis^  thst 
HuTCBiwos     this  warranty  being  in  general  termsy  and  not  ocmtaining 
any  authority  to  enter  and  search  the  premiaea  of  the 
plaintiff  by  name,  was  insnfficient,  and  mffosrded  no  justifi- 
cation to  the  defendants:  and  secondly,  that  the  defendant 
Boxall,  who  had  no  warrant  or  appointment  nnder  the 
statute^  but  merely  accompanied  Beeres  aa  hia  senrant,  wai 
not  entitled  to  plead  the  general  issue  and  give  the  spedsl 
matter  in  eridence,  under  the  39th  section  erf*  the  ac^ 
which  enacts  that  ''in  all  actions  brought  against  wsq 
person  for  any  thing  done  in  pursuance  of  the  ac^  or  in 
the  execution  of  the  powers  or  authorities  thereof^  the  de- 
fendant or  defendants  may  plead  the  general  tssu^  snd 
give  this  act  and  the  special  matter  in   eridence,  at  any 
trial  to  be  had  thereon,  and  that  the  acta  were  done  in 
pursuance  or  by  the  authority  of  the  act(a)/'   The  leanied 
Judge  reserved  the  points  for  the  opinion  of  the  Courts 
and  the  plaintiff  had  a  verdict,  damages  2/.  6a.,  leave  being 
reserved  to  the  defendants  to  move  to  enter  a  verdict  fiv 
them  or  either  of  them. 

In  this  Term,  R.  V.  Richards  obtained  a  rule  aocoid- 
ingly,  against  which 

Hatt  and  Bovill  now  shewed  cause. — It  is  clear  that  the 
inspector  of  weights  and  measures  has  not  the  power  con- 
tended for  in  this  case, — ^to  enter  any  shop  and  seize  the 
measures  which  he  may  deem  deficient  in  weight,  under  t 
general  warrant  such  as  this, — unless  it  be  given  him  by 
the  28th  section  of  the  stat.  5  &  6  Will.  4,  c.  63.  The 
17th  section,  which  relates  to  the  original  appointment  d 
inspectors  by  the  justices  in  sessions,  certainly  gives  no 
such  authority.  It  merely  enacts,  that  in  England,  at  the 
general  or  quarter  sessions  of  the  peace,  the  justices  shall 

(a)  The  latter  objection  wa«  abandoned  on  the  argument  of  the  mlfr 
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determine  the  number  of  copies  of  the  imperial  standard  Bjeeh,  of  Pleat, 
weights  and  measures^  which  they  shall  deem  requisite  for  '   - 

the  comparison  of  all  weights  and  measures  in  use  within    Hutchinos 
their  respective  jurisdictions,  and  shall  direct  that  such      rbbves. 
copies,  verified  and  stamped  at  the  Exchequer,  shall  be 
provided  for  the  use  of  the  same,  and  shall  fix  the  places 
at  which  such  copies  shall  be  deposited,  and  shall  appoint 
a  sufficient  number  of  inspectors  of  weights  and  measures 
for  the  safe  custody  of  such  copies,  and  for  the  dischai^ 
of  the  other   duties  thereinafter  mentioned ;    and  shall 
allot  to  each  inspector  a  separate  district.    The  question, 
therefore,  turns  altogether  upon  the  28th  section,  by 
which  it  is  enacted,  "  that  in  England  and  Ireland  it  shall 
be  lawful  for  every  justice  of  the  peace  of  any  county,  &;c., 
and  in  Scotland  for  every  sheriff,  &c.,  or  for  any  inspector 
authorized  in  writing  under  the  hand  of  any  justice  of  the 
peace  &c.,  at  all  seasonable  times,  to  enter  any  shop  &c. 
whatever  '  within  his  jurisdiction,'  wherein  goods  shall  be 
exposed  or  kept  for  sale,&x^,  and  there  to  examine  all  weights, 
measures,  steelyards,  or  other  weighing  machines,  and  to 
compare  and  try  the  same  with  the  copies  of  the  imperial 
standard  weights  and  measures  required  or  authorized  to 
be  provided  under  this  act ;  and  if  upon  such  examination 
it  shall  appear  that  the  said  weights  or  measures  are  light 
or  otherwise  unjust,  the  same  shall  be  liable  to  be  seized 
and  forfeited,  &c.  &c/'     And  if  the  defendant  did  not 
well  justify  his  entry  under  this  section,  he  did  not  bring 
himself  within  the  protection  of  the  89th  section.  Now  the 
warrant  put  in  evidence  gave  the  defendant  no  specific 
authority  to  enter  the  plaintiff's  shop.    The  statute  re- 
quires that  the  inspector  shall  be  armed  with  the  warrant 
of  a  magistrate,  authorizing  the  act  which  would  other?dse 
be  a  trespass.    The  apptrintment  and  the  warrant  are  two 
entirely  different  things ;  the  former  is  a  general  nomina^ 
tion  of  the  party  to  the  office,  to  be  made  by  the  ses- 
sions ;  the  latter  is  a  particular  authority,  to  be  given  by 
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Eieh,  of  PUat,  one  magistrate^  to  enter  and  seize  if  necessary.     It  will  be 
^  '  ^     said  that  this  constniction  will  tend  to  defeat  the  object  of 

HuTCHiNos    the  statute^  because^  in  that  case^  there  must  be  a  previoni 
Rbbvbs.       summons,  which  will  give  the  party  notice  to  remove  all 
evidence  of  the  fraud:  but  that  is  not  so;  this  is  in  the  nature 
of  a  search-warranty  and  therefore  no  previous  summons 
would  be  necessary;  but^  on  the  other  hand^  it  ought  to  be 
granted  upon  reasonable  information  given  to  the  magistrate 
with  reference  to  the  specilSc  shop  or  place.    There  can  be 
no  difference  in  principle  as  to  the  insufficiency  of  a  genoal 
warrant,  whether  granted  against  the  person  or  the  goods. 
Now  it  is  laid  down  distinctly  in  4  Bl.  Comm.  291,  that  ^i 
general  warrant  to  apprehend  all  persons  suspected,  with- 
out naming  or  particularly  describing  any  person  in  spedal, 
is  illegal  and  void  for  its  uncertainty ;  for  it  is  the  duty  of 
the  magistrate,  and  ought  not  to  be  left  to  the  officer,  to 
judge  of  the  ground  of  suspicion/'     If  it  had  been  in* 
tended  that  such  a  general  warrant  should  be  an  authoritj, 
the  act  would  have  said  in  express  terms,  that  it  should  be 
lawful  for  the  inspector  9o  appointed  as  aforesaid,  at  ill 
seasonable  times,  to  enter  &c ;   but  the  words  used  in 
sect.  28  shew  that  fie  is  not  considered  by  the  l^slatore 
as  an  officer  of  sufficient  dignity  to  exercise  the  discretion 
himself,  although  the  justice  or  sheriff  is.       He  ougbt, 
therefore,  to  have  their  special  authority  for  the  particolir 
act.     [Lord  Abinger,  C.  B. — It  that  be  so,  what  becomes 
of  the  words  ''  at  all  seasonable  times  ?''     The  inspector  is 
already  appointed,  and  is  a  known  officer ;  and  the  ques- 
tion is,  whether,  if  a  justice  or  sheriff  give  him  such  an- 
thority  in  writing,  he  is  not  thereby  put  in  the  same 
position  with  them.]  So  also  is  a  constable  a  known  officer; 
yet  no  such  general  authority  is  vested  in  him.    There  csb 
be  no  inconvenience  in  having  the  authority  of  a  justice 
before  the  inspector  enters  the  premises,  while  much  dan- 
ger to  the  rights  of  the  subject  must  necessarily  arise  from 
reposing  the  discretion  in  an  inferior  officer  such  as  this. 
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But,  further,  upon  the  true  construction  of  the  28th  B*ch.  qf  PUat, 

...  .  .     .  1842 

section,  this  power  is  only  given  to  the  inspector  within  ^ 

his  jurisdiction,  that  is,  within  the  district  to  which  he  is  Hutchinob 
assigned  by  the  sessions,  under  the  17th  section ;  and  it  Rbbteb. 
could  not  have  been  intended  that  the  justice  should  have 
power  to  enlarge  the  inspector's  jurisdiction  to  the  fuU  ex- 
tent of  his  own.  The  power  of  entering,  &c.,  is  vMhin  the 
jurisdiction  of  the  justice --the  words  "within  his  jurisdic- 
tion/' mean  the  jurisdiction  of  the  justice,  and  the  warrant 
here  is  made  out  in  the  same  terms ;  but  the  inspector  has 
no  authority,  by  the  statute,  to  act  out  of  his  own  limits ; 
he  cannot  know  the  extent  of  the  jurisdiction  of  the  justice 
who  signs  the  warrant.  If  this  general  warrant,  co-exten- 
sive with  the  jurisdiction  of  the  justice,  be  valid,  every  jus- 
tice might  authorize  every  inspector,  though  with  a  limited 
jurisdiction,  to  enter  every  house  throughout  the  whole 
coimty.  The  true  construction  of  the  28th  section  is,  that 
the  justice  within  his  jurisdiction  must  exercise  his  own 
discretion,  and  from  time  to  time,  and  in  each  particular 
instance,  authorize  the  inspector  acting  within  the  limits 
of  his  appointment,  to  enter,  &c.,  and  that  the  justice  has 
no  power  to  delegate  the  whole  of  his  discretion,  through- 
out the  whole  of  his  own  extended  jurisdiction,  to  a  subor- 
dinate officer,  who  is  to  act  only  within  certain  limits  and 
under  his  authority. 

i2.  V.  Bichards  and  Whitehurst,  in  support  of  the  rule. 
— ^The  inspector,  when  authorized  by  the  justice  in  writing, 
has  thereafter  the  same  power  that  by  the  act  is  given  to 
the  justice  himself;  that  is,  at  aU  seasonable  times  to  enter 
any  shop,  &c.  K  there  be  any  restriction  upon  the  in- 
spector, when  so  authorized,  so  is  there  also  upon  the  jus- 
tice. It  is  said  this  is  a  large  power  to  be  conferred  on  such 
an  officer;  but  it  is  less  extensive  than  that  of  the  leet  jury 
(for  whom  the  inspector  is  substituted  by  this  act),  who  had 
authority^  though  altogether  unknown  to  the  party,  to 
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Bseh,  rf  Pleas,  enter  into  any  shop  and  seize  measures  they  deemed  de- 
^  •  ^     ficient.    The  object  of  the  act  was  to  give  additional  re- 

HuTCHiMos     medies  for  the  prevention  of  firauds  of  this  kind.    It  is 
Rbbvbs.       admitted  that  this  power  is  given  to  the  justice  or  sheriff; 
and  it  is  dear  that  the  inspector^  when  authorised  hj  their 
warrant,  is  to  all  intents  their  deputy  for  these  purposely 
There  is  good  reason  for  the  warrant  being  required,  be- 
cause the  inspector  has  no  appointment   except  bj  die 
resolution  of  the  sessions,  filed  at  the  sessions ;  and  it  wii 
expedient  that,  before  he  entered  any  house,  he  should 
have  an  instrument  to  produce,  shewing  his  authority  snd 
character.    And  it  is  very  possible  that  the  legislatnit 
might  not  think  it  fit  that  every  inspector  should  be  in- 
trusted with  this  power,  but  only  such  as  from  time  to 
time  were  deemed  by  a  magistrate  proper  persons  to  ei- 
ecute  it.    This  is  no  question  as  to  the  vafidity  of  general 
warrants,  but  merely  as  to  the  meaning  of  the  legislatme  in 
this  particular  case.    Kit  were  necessary  first  to  obtaini 
search-warrant  in  each  case,  there  must,  tar  that  purpoM, 
be  an  information  on  oath.    Then  how  is  such  informstka 
to  be  obtained?  not  by  entry  of  the  oflicer  on  the  pre- 
mises, because  the  argument  supposes  that  the  entry  fir 
such  a  purpose  renders  him  liable  to  an  action ;  and  if  it 
is  to  be  given  on  the  oath  of  a  third  party,  the  tradesmin 
would  thereby  be  subjected  to  a  particular  and  perfasp 
wholly  unjust  suspicion;   while,  on  the  other  hand,  an 
opportunity  would  be  given  to  firaudulent  persons  to  l^ 
move  all  their  defective  measures.    The  justice  desiir 
might  grant  several  warrants,  applicable  to  every  house  in 
the  district ;  why  may  he  not  then  do  the  same  thing  hj 
one  general  warrant  ? 

Lord  Abinger,  C.  B. — I  am  of  opinion,  upon  the  msin 
point  which  has  been  discussed,  that  this  was  a  goodwamnt 
It  is  very  true  that  general  warrants  are  considered  bsi 
by  the  common  law ;  but  if  an  act  of  Parliament  chooses  to 


^ 
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give  a  justice  the  power  of  making  a  general  warranty  then  B*ch.  of  Piea$, 
the  act  of  Parliament  so  far  repeals  the  common  law.  The  ^  ^  '  . 
question  therefore  turns  on  the  construction  of  this  parti-  Hutchinos 
cular  clause;  and  it  appears  to  me  that  the  sound  construe-  Rbbyss. 
lion  of  the  clause  is^  that  the  legislature  intended  to  give  to 
the  inspector^  acting  under  the  general  authority  derived 
from  the  quarter  sessions^  and  under  the  particular  autho- 
rity of  the  justice  who  gives  him  the  authority  in  writing, 
the  same  power  exactly  as  it  gives  to  the  justice.  It  is  given 
in  the  same  words,  and  there  is  no  distinction  pointed  out 
between  the  one  and  the  other— each  is  to  enter  at  all 
seasonable  times  into  any  shop,  &c.  The  warrant  must 
contain  those  words ;  and  whether  the  justice  puts  a  num- 
ber of  particular  persons  into  the  same  warrant,  or  gives  a 
general  warrant  such  as  this  is,  it  is  the  same  in  effect.  I 
think,  therefore,  the  clear  construction  of  the  clause  is, 
that  when  the  justice  chooses,  within  the  jurisdiction  in 
which  he  acts,  to  depute  to  the  inspector  the  power  of 
entering  at  seasonable  times  into  any  house,  he  may  do  so 
by  the  sort  of  warrant  which  has  been  read,  and  that  such 
authority  is  sufficient,  although  it  be  in  general  terms. 
The  inspector  is  appointed  at  the  quarter  sessions  of  the 
county,  by  the  authority  of  all  the  justices  there  assembled; 
the  district  is  limited  within  which  he  is  to  act ;  then  the 
magistrate,  in  order  to  entitle  him  to  do  what  the  magis- 
trate himself  may  do,  is  to  give  him  an  authority  in  writing, 
and  that  authority  is  to  enable  him  to  enter  at  all  season- 
able times.  Those  very  words  imply  that  the  power  is  not 
limited  to  any  particular  time ;  and  I  do  not  see  why  it 
should  be  limited  to  any  particular  house.  It  was  intend- 
ed to  give  him  the  same  authority  and  supervision  that  the 
leet  jury  had  before :  and  they  did  not  require  any  specilSc 
authority  to  enter  into  any  particular  house,  but  entered 
into  all  houses  at  all  seasonable  times. 

It  appears  to  me,  therefore,  that  this  warrant  was  suffi- 
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Bxch.  of  Pleat,  cient  to  jastify  the  act  done  by  the  defendants^  and  that 
•   ^    this  rule  must  be  made  absolute. 

HurCHIMGS 

Reives.  Parke,  B. — I  am  of  the  same  opinion.     In  this  caae 

the  only  point  which  we  have  now  to  dispose  of  is,  whether 
the  authority  which  was  given  in  this  general  form  to  the 
inspector^  to  enter  any  house^  and  to  search  and  examine 
the  weights  and  measures  there  founds  is  an  authority 
within  the  meaning  of  the  28th  section.     If  it  was  an  ao- 
thority  warranted  by  the  28th  section^  there  is  no  doubt 
that  it  need  not  in  terms  go  on  to  authorise  the  officer  to 
carry  away  the  measures  that  he  found  defective:  the  act  of 
Parliament  itself  justifies  that.    The  act  gives  the  power  to 
any  person  authorized  under  that  section^  that  is^  antho> 
rized  to  enter  the  house  and  to  examine  the  weights  and 
measures  therein^  to  carry  them  away  if  they  are  found  to 
be  light  or  otherwise  unjust. 

The  question^  therefore,  to  which  I  shall  confine  my 
attention,  is  this;  whether  under  the  28th  section,  aooard- 
ing  to  the  true  construction  of  it,  the  general  authoritf 
given  by  a  justice  of  the  peace  for  the  county  of  Middlesei 
to  an  inspector,  appointed  to  act  for  a  particular  district 
within  the  county  of  Middlesex,  within  which  district  the 
shop  lies,  is  sufficient  to  justify  his  entering^  at  any  season- 
able time,  into  any  shop,  for  the  purpose  of  seising  weights 
and  measures  he  may  find  to  be  deficient.  I  think  the  true 
construction,  and  that  which  alone  is  consistent  with  thecv* 
dinary  meaning  of  the  language  of  this  clanse^  is,  that  such 
general  authority  was  sufficient.  There  is  some  obscurity, 
no  doubt,  with  respect  to  the  meaning  of  the  terms ''  within 
his  jurisdiction/'  whether  that  applies  to  the  jurisdiction  of 
the  justice,  or  whether  it  applies  to  the  jurisdiction  of  the 
inspector  appointed  by  the  justice;  but  it  is  not  neces- 
sary to  determine  the  precise  meaning  of  that  term  in  the 
present  case,  because  we  learn  from  the  evidence,  t.>ia^  the 
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jurisdiction  of  the  magistrate^  and  the  jurisdiction  of  the  i^rcA.  o/*  PUa», 
inspector^  both  coincide ;  and  the  only  question  would  be,  ^  '  ^ 

whether  any  weight  is  to  be  attributed  to  the  ingenious     Hutchinoi 
argument  of  Mr.  Bovill  on  this  subject,  that  it  is  not  likely       Rbbtis. 
the  legislature  would  have  contemplated  a  general  autho- 
rity to  be  given,  because  the  person  who  was  to  act  under 
the  authority  might  be  presumed  not  to  know  the  extent 
of  the  jurisdiction  of  the  justice.     That  argument,  how- 
ever, does  not  appear  to  me  to  be  entitled  to  much 
weight,  when  brought  into  contrast  with  the  other  words 
of  the  section,  and  the  extreme  inconvenience  there  is 
in  adopting  any  other  construction  than  that  which  my 
Lord  has  put  upon  it,  and  in  which  I  entirely  concur. 
The  words  are — "  It  shall  be  lawful  for  every  sheriff,  jus- 
tice, or  magistrate  of  any  borough  or  town,  or  for  any  in- 
spector authorized  in  writing  under  the  hand  of  any  justice 
of  the  peace  in  England  and  Ireland,  or  of  any  sheriff, 
justice,  or  magistrate  in  Scotland,  at  all  seasonable  times 
to  enter  any  shop,  store,  warehouse,  stall,  yard,  or  place 
whatsoever  within  his  jurisdiction"    Now  I  apprehend 
that  the  term   *'  within  his  jurisdiction  '^  is  to  be  re- 
ferred to  all  the  persons  previously  mentioned:  that  is, 
the  sheriff  may  enter  within  his  jurisdiction,  the  justice 
may  enter  within  his  jurisdiction,  the  magistrate  for  the 
borough  or  town  may  enter  within  his  jurisdiction,  and 
persons  authorized  in  writing  by  the  justice,  &c.,  (although 
the  use  of  the  term  jurisdiction  is  not  very  proper  with 
reference  to  an  inspector^  who  does  not  act  judicially,  and 
who  has  not,  properly  speaking,  jurisdiction),  have  thereby 
a  general  authority  at  all  seasonable  times  to  enter  into  all 
shops,  &c.,  within  the  limits  of  the  authority  so  given  to 
them,  for  the  purpose  of  ascertaining  whether  the  weights 
and  measures  are  correct. 

It  seems  to  me,  therefore,  that  whatever  authority  the 
justice  has,  a  person  authorized  by  him  in  writing  must 
have;  and  that  being  a  general  authority  to  enter  at  all 
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Kxch.  of  Pleas,  seasonable  times,  it  follows  that  he  may  in  a  general  torn 
^    ^      ^     transfer  the  same  authority  to  the  inspector. 
HirrcHiNOf        Let  US  look  at  the  opposite  side  of  the  qnestion^  and 
RsBVBf.       consider  what  inconyenience  there  woold  be  in  putting 
upon  the  act  the  construction  contended  for  by  Mr.  PlaU. 
According  to  that  construction^  there   mnat  be  a  snm- 
mons — the  shopkeeper  must  be  called  before  a  magis- 
trate, to  shew  cause  why  there  should  not  be  an  entry  into 
his  shop,  and  seizure  of  false  weights  in  the  shop,  which 
would  certainly  be  a  signal  to  defeat  the  ends  of  justice 
because  it  is  quite  clear  no  false  weights  would  then  be 
found  there : — Mr.  PUUt  does  not,  howerer,  press  the  mst- 
ter  so  far  as  that;  but  he  says  there  ought  to  be  sometliiDg 
in  the  nature  of  a  search-warrant.     But  in  order  to  obtna 
a  search-warrant,  there  must  be  an  affidavit  of  some  person 
who  will  make  oath  that  he  believes  that  the  party  \m 
£ei1s6  weights,  the  same  as  there  must  be  to  authorise 
a  search  in  a  dwelling-house  where  stolen  goods  are  d- 
leged  to  be; — a  species  of  evidence  which  it  would  be  veiy 
difficult  to  obtain  in  cases  within  the  mischief  of  the  ict; 
audit  is  not  easy  to  see  how  it  could  in  general  be  procand, 
unless  the  inspector  went  first  into  the  shop  to  buy  some 
article,  to  ascertain  whether  the  weights  were  false;  few  of 
course  he  would  not  be  able  to  make  the  oath  on  the  mere 
statement  of  a  third  party.  The  probability  therefore  is,  tint 
if  it  were  required  that  there  should  be  a  special  antiiontf 
in  each  case,  the  act  of  Parliament  would  afanost  become  i 
dead  letter,  and  no  search  would.be  made  in  the  diffioent 
shops.    The  object  no  doubt  is,  that  these  examinations  shsll 
take  place  at  a  time  when  the  shopkeeper  does  not  eipeet 
such  an  inquiry,  so  that  he  may  be  likely  to  be  detected,  if  he 
be  in  the  habit  of  making  use  of  &lse  weights  and  measmei. 
According,  therefore,  to  the  ordinary  construction  of  tk 
terms  of  the  28th  section,  and  the  reason  and  oonvenienoeof 
the  case,  it  appears  to  me  that  it  was  not  intended  then 
should  be  a  particular  warrant  on  each  oceasion^  but  tW 
every  inspector  who  has  been  appointed  at  the  quarter  lei- 
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sions^  and  who  is  thought  a  trustworthy  person^  may  be  E^ek.  of  puas, 
authorized  by  any  justice^  within  the  limits  of  his  juris-  '  . 

diction,  to  make  a  search  whenever,  at  seasonable  times,  he     Hutchinos 
thinks  the  interest  of  the  public  requires  such  search  should       Reevbs. 
be  made.     I  am  of  opinion,  therefore,  that  this  is  a  proper 
warrant  within  the  meaning  of  the  act  of  Parliament,  and 
that  the  rule  ought  to  be  made  absolute. 

Alderson,  B. — I  am  of  the  same  opinion.  It  seems  to 
me  quite  dear  that  the  power  to  be  given  to  the  inspector 
was  to  be  a  general  power,  and  that  the  legislature  intended 
to  intrust  it  to  the  discretion  of  the  inspector,  authorized 
in  writing  under  the  hand  of  any  justice  of  the  peace.  I 
apprehend  that  it  is  a  mere  description  of  the  individual 
who  was  to  be  substituted  by  warrant  for  the  justice,  and 
was  to  have  authority  to  do  the  same  thing  as  the  justice 
was  empowered  to  do.  That  power  is,  to  enter  at  all  sea- 
sonable times  into  any  shop  within  his  jurisdiction,  for  the 
purpose  of  inspecting  the  measures  and  weights :  so  an  in- 
spector, appointed  by  the  sessions,  and  being  also  authorized 
in  writing  by  the  justices,  was  to  have  a  power  precisely 
similar.  And  when  we  look  at  the  older  act  of  Parliament 
on  this  subject  (the  statute  of  the  35  Geo.  8,  c.  102),  it  seems 
to  me  to  throw  a  considerable  light  upon  the  construc- 
tion which  the  Court  ought  to  put  on  this  section.  By 
that  act,  inspectors  were  to  be  appointed  by  the  quarter 
sessions,  who  were  first  to  take  an  oath,  which  was  to  be 
administered  to  them  by  the  justices  of  the  peace;  and  they 
were  then  at  certain  periods,  that  is  to  say,  once  in  every 
month  at  the  least,  (but  not  at  any  fixed  time,  so  that  the 
party  would  know  when  they  were  coming),  to  enter  into 
shops  and  stalls,  and  examine  and  seize  all  false  weights  and 
measures.  Is  it  likely,  therefore,  that  an  act  of  Parliament 
subsequently  passed  would  require  a  specific  warrant  on 
every  particular  occasion,  when  the  state  of  the  law,  as  it 
existed  before,  empowered  that  same  class  of  persons,  on  an 
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Exeh.  of  Pleat,  oath  ivhich  they  took  to  execute  their  duties  properly,  to 
'  ^     enter  once  a  month  at  least  without  giving  notice,  and  with- 
HuTCHiNos     out  any  information  laid  before  any  magistrate  whaterer, 
Reeves.       into  premises  of  this  nature  ?    The  two  acts  are  in  pari 
materia,  and  each  proceeds  upon  the  same  ground,  that  of 
the  examination  being  made  without  any  preyious  notiee 
given  to  the  individual  whose  weights  are  supposed  to  be 
fraudulent,  or  whose  weights  it  is  desirable  to  examine  for 
the  purpose  of  seeing  whether  they  be  just  or  not.    It 
seems  to  me,  therefore,  that  these  two  acts  of  Parliament 
throw  great  light  on  each  other,  and  that  inasmuch  as  the 
old  inspector  was  to  enter  at  least  once  a  month,  but  oftener 
if  he  should  think  fit,  in  the  day-time,  so  here  the  justices 
of  the  peace  give  him  an  authority  to  do  the  like ;  namdj, 
to  enter  at  all  seasonable  times,  for  the  purpose  of  making 
the  same  inspection.     It  does  not  require,  as  it  seems  to 
me — ^it  would  be  a  monstrous  proposition  if  it  did — that 
the  magistrate  should  only  grant  power  to  enter  when  he 
has  had  information  upon  oath;  that  would  be  to  reqoiie 
what  in  the  vast  majority  of  cases  he  could  never  have. 

On  these  grounds,  I  am  of  opinion  that  this  general 
warrant  was  a  sufficient  justification  for  the  present  de- 
fendant, and  that  he  was  authorized  under  it  to  enter  and 
examine,  and  to  carry  away,  the  measures  in  question. 

BoLFE,  B. — I  am  of  the  same  opinion ;  and  I  fully  con- 
cur in  the  force  of  the  observations  just  made  by  my  Bro- 
ther Alderson,  as  to  the  light  thrown  on  this  case  by  the 
prior  act  of  the  35th  of  Oeo.  3,  c.  102.  The  2nd  sectioa 
enacts,  that  it  shall  be  lawful  for  the  examiners,  (as  tbej 
were  then  called),  and  they  are  thereby  required,  once  in 
every  month  at  the  least,  in  the  day-time,  to  enter  into 
shops  or  other  premises  of  every  person  vrhose  sales  be 
material,  for  the  purpose  of  inspecting  the  weights  and 
measures :  so  that  under  that  act  they  had  no  discretioD, 
but  were  bound  to  enter  into  every  shop  for  that  pnrpoK. 
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Then  by  a  subsequent  act^  intermediate  between  that  and  Bxeh.qfPieai, 
the  present  statute,  (the  5  Geo.  4,  c.  74),  that  provision     ^  ^      . 
vas  mitigated,  I  suppose  by  reason  of  its  being  found    HuTCHiNas 
too  inconvenient  to  the  public  and  to  the  parties  that  this       reetbs. 
process  should  take  place  once  in  every  month ;  and  there- 
fore it  was  cut  down  to  this  extent,  that  it  should  only  be 
done  at  such  times  periodically  as  the  justices  should 
direct.  The  doctrine  of  general  warrants,  on  which  so  much 
comment  has  been  made,  has  nothing  to  do  with  the  pre- 
sent question ;  and  to  require  a  special  one,  in  cases  like 
the  present,  would  be  to  render  the  statute  a  mere  dead 
letter,  which  could  never  be  acted  on  at  all. 

There  was  one  observation  which  struck  me  in  the 
course  of  the  argument,  which  however,  on  consideration, 
seems  to  be  capable  of  an  obvious  explanation.  It  was 
contended  by  Mr.  Piatt,  K  you  do  not  require  a  specilSc 
authority  for  each  case,  why  require  any  warrant  from  the 
magistrate  in  writing  at  all? — the  inspector  has  already 
been  appointed  by  the  magistrates,  and  therefore  any  sub- 
sequent appointment  is  altogether  redundant.  The  force 
of  that  observation  is  entirely  removed  by  considering  what 
it  is  that  the  body  of  justices  in  sessions  do  when  they  ap- 
point, and  what  it  is  the  magistrate  afterwards  does.  The 
justices  in  sessions,  imder  the  17th  section,  appoint  an  in- 
spector :  but  that  appointment  does  not  give  him  a  title, 
qua  inspector,  to  enter  into  shops.  An  inspector  has  many 
duties  to  perform :  amongst  other  things,  I  see,  by  section 
24,  in  England  the  justices,  and  in  Scotland  the  justices 
at  a  meeting  called  by  the  sherifT,  and  in  Ireland  the  grand 
jury  of  each  county,  county  of  a  city,  or  county  of  a  town, 
are  to  determine  on  what  day  or  days  each  and  every  such 
inspector  shall  attend  with  the  stamps  and  copies  of  the 
imperial  standard  weights  and  measures  in  his  custody,  at 
each  of  the  several  market  towns,  to  have  the  originals  and 
copies  compared,  and  to  take  charge  of  them.  There  are  other 
duties  also  to  be  performed ;  and  it  would  be  very  fit  that 
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hutchinob 
Rbevbb. 


Exeh.  qf  Pkat,  the  magistrates  at  sessions  should  make  the  appointmoity 

and  still  that  something  further  should  be  required  bdbfe 
the  party  could  be  considered  as  authorized  to  enter  and 
search :  and  if  that  is  necessary  in  England^  it  is  still  more 
necessary  when  we  come  to  see  by  whom  the  original  q>- 
pointment  is  made  in  Ireland^  namely,  by  the  grand  jury,  an 
irresponsible  body,  and  a  body  that  has  no  existence  after 
they  are  once  discharged :  it  was  therefore  very  fit,  Uut 
before  the  party  should  be  authorized  to  enter  into  an- 
other's house,  and  seize  his  weights  and   measures,  he 
should  have  the  sanction  of  some  magistrate^  or  some  r^ 
sponsible  person,  who  should,  as  it  were,  vouch  for  the  re- 
spectability of  the  officer.    I  see  very  good  reason  for  re- 
quiring this :  at  all  events  this,  and  no  more,  is  required, 
and  it  is  sufficient  to  say  that  ita  lex  scripta  est ;  the  legit- 
lature  has  given  the  power,  and  we  are  bound  to  uphold  it 
The  rule  must  therefore  be  absolute  to  enter  the  verdict  Cor 
the  defendants. 

Rule  absolute. 


May  5. 

In  an  informa- 
tion at  the  guit 
of  the  Crown, 
notice  of  trial 
wag  given  in 
Trinity  Term 
1 838,  but  after- 
wardg  counter- 
manded.    The 
Court  digcharg- 
ed  a  rule  ob- 
tained by  the 
defendants  in 
Hilary  Term 
1842,  to  get 
down  the  cause 
for  trial  at  the 
sittings  after 
Easter  Term. 


Reoina  V.  Ray  and  Others. 

1  HIS  was  an  information  at  the  suit  of  the  Crown,  fikd 
in  Easter  Term  1838,  against  the  defendants,  as  execnton 
of  one  Ray,  deceased,  for  breaches  of  covenants  contained 
in  a  lease  granted  by  the  Crown  to  the  testator^  which  a- 
pired  in  1836.  The  defendants  pleaded  in  the  same  tern, 
and  in  the  following  Trinity  Term  issue  was  joined,  tad 
notice  of  trial  given,  which  was  afterwards  countennaDded. 
No  further  proceedings  were  taken  until  July  1841,  when 
a  bill  was  filed  in  the  Court  of  Chancery  for  taking  the 
deposition,  de  bene  esse,  of  a  witness  on  the  part  of  die 
Crown;  and  his  evidence  was  accordingly  taken  but  be 
was  not  cross-examined  by  the  defendants. 
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In  last  Hilary  Term,  Swann  moved  for  a  rule  to  shew  ^«?*. «/  ^'<«» 

.      .  1842* 

cause  why  the  information  should  not  be  dismissed  for 

want  of  prosecution,  or  why  judgment  of  a  nonsuit  should 
not  be  entered.  The  Court  refused  that  application,  but 
granted  a  rule  to  shew  cause  why  the  defendants  should 
not  be  at  liberty  to  set  down  the  cause  for  trial  at  the  sit- 
tings after  the  present  term. 

The  Attorney-General  now  shewed  cause,  and  contended 
that  the  rule  must  be  discharged,  as  the  Crown  had  the 
power  of  withdrawing  the  record  at  any  period,  even  after 
the  commencement  of  the  triaL  He  offered,  however,  to 
proceed  to  trial,  if  the  defendants  would  consent  to  the 
reading  of  the  deposition  in  evidence;  but  this  was  ob- 
jected to. 

Per  Curiam. — ^We  cannot  supersede  the  prerogative  of 
the  Crown.    The  rule  must  therefore  be  discharged. 

Bule  discharged. 


Bird  v.  Holman.  , 

TMayh. 
HIS  was  an  action  of  debt  for  non-payment  of  money  To  a  declaration 

pursuant  to  a  covenant  contained  in  a  deed  of  apprentice-  payment  of 
ship.    The  declaration  described  the  instrument  through-  "*".  ^Jewnt"' 
out  as  a  "deed,"  and  "deed  of  apprenticeship.*'    The  in  a  "deed  of 

apprentice  * 

defendant  pleaded,  that  "  the  said  indenture  of  apprentice-  ship/'  (so  de* 

ship  in  the  declaration  mentioned  is  not  his  deed.*'    The  i^Un^ent*^ 

plaintiff  having  demurred  specially  to  this  plea,  on  the  Jj^^'lfonV*** 

ground  that  no  indenture  of  apprenticeship  was  mentioned  the  defendant 

•       ^v     J     1        ..  1  n  n-r       T   t>  ^    ^       .    pleaded, "  that 

m  the  declaration,  by  an  order  of  Lord  Denman,  C.  J.,  at  the  said  tfufm- 
chambers,  the  demurrer  was  set  aside  as  frivolous.  Sedaration 

mentioned  is 
not  his  deed." 

On  special  demurrer  to  the  plea,  the  Court  refused  to  set  aside  the  demurrer  as  friTolous,  and 

intimated  their  opinion  that  the  plea  was  bad. 
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Bxch.  qf  PUas,      Bere  having  obtained  a  rule  to  shew  cause  why  this 

1842 

order  should  not  be  rescinded^ 

Warren  now  shewed  cause.    This  instrument  is  suffici- 
ently shewn  on  the  face  of  the  declaration  to  be  an  mdenr 
turSy  because  it  appears  that  it  contains  covenants  on  both 
sides :  for  the  plaintiff  avers,  in  the  usual  form,  perform- 
ance of  the  covenants  on  his  part.     Further,  this  is  a  deed 
of  apprenticeship,  to  which  there  must  be  three  parties. 
The  defendant  in  effect  says,  by  his  plea,   ''  Whatever 
you  (the  plaintiff)  call  the  instrument,  I  did  not  execute 
it.''    Risdale  v.  Kelly  (a)  is  a  case  like  the  present.    There 
the  declaration,  in  debt,  demanded  £60,  and  contained  sii 
counts,  each  of  which  was  for  £10,  parcel,  &c. ;  the  defend- 
ant pleaded  that  he  did  not  owe  the  said  sum  of  d£lO  aboTC 
demanded ;  and  the  plaintiff  having  treated  the  plea  as  a 
nullity,  and  signed  judgment,  the  Court  set  the  judgment 
aside,  holding  that  the  words  ''of  £10,''  being  inapplicable 
to  the  declaration,  might  be  rejected.     So  here,  the  plea 
may  be  read  as  if  it  had  been  ''the  said  instrument"  or 
"  writing"  in  the  declaration  mentioned,  &c. — He  dted 
also  Innes  v.  Colquhon  {b). 

Bere,  contra,  was  not  called  upon. 

Lord  Abinoer,  C.  B. — I  think  the  rule  must  be  made 
absolute.  Is  it  a  proper  description  of  a  deed  to  call  it  an 
ituleniure  ?  Would  it  not  be  a  bad  plea,  that  the  promis- 
sory note  in  the  declaration  mentioned  was  not  the  defend- 
ant's deed  ? 

Parke,  B. — I  also  think  this  order  must  be  set  aside. 
The  plaintiff  in  his  declaration  does  not  aver  that  the  in- 
strument is  an  indenture,  but  the  plea  calls  it  so :  so  that 

(o)  1  C.  &  J.  410  ;  1  Tyrw.  337.     (6)  7  Bing.  265 ;  5  M.  &  P.  63. 
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there  is  no  negative  in  the  plea  of  any  affirmative  proposi-  Bxek.  qfPUa*, 
tion  contained  in  the  declaration.    A  deed-poll  may  con- 
tain many  conditions  precedent  to  be  performed  by  the 
other  party. 

Alderson^  B. — ^The  plea  does  not  contain  any  negative 
of  a  given  affirmative.  It  should  be  a  very  clear  propo- 
sition indeed,  that  is  to  give  the  Court  a  right  to  take 
away  the  subject's  writ  of  error. 

Rule  absolute  without  costs,  with  liberty 
to  the  defendant  to  amend  his  plea. 


Blyth  and  Another  v.  Shepherd  and  Another. 

A  May  5. 

SSUMPSIT  on  a  policy  of  insurance  against  the  de-  Two  counts  on 

fendants,  as  directors  of  the  Marine  Insurance  Company,  of  insunnce.*^^ 
The  declaration  contained  two  counts ;  the  first  alleging  a  1*^  by*5^riig*of 
loss  by  perils  of  the  sea,  the  second  a  loss  by  barratry  of  ^^^  ■«■»  »nd 
the  master.     Rolfe,  B.,  having  made  an  order  that  one  of  by  barratry, 
these  counts  should  be  struck  out,  on  the  ground  that  ^^^^dto- 
they  did  not  establish  a  distinct  subject-matter  of  com-  8^^^^' 
plaint  within  the  meaning  of  the  rule  of  H.  T.,  4  Will.  4, 

i2.  V.  Richards  obtained  a  rule  to  shew  cause  why  the 
order  should  not  be  set  aside,  on  affidavits  which  stated, 
that  the  settlement  of  the  loss  was  resisted  on  the  alleged 
ground  that  the  ship  had  been  wilfully  lost  (off  the  island 
of  Borneo)  by  arrangement  and  conspiracy  between  the 
master  and  the  supercargo;  that  owing  to  the  absence  of 
witnesses  abroad,  the  plaintiffs  were  unable  to  ascertain 
whether  such  was  the  case  or  not;  and  that,  if  they  were 
limited  to  one  count,  they  might  be  nonsuited  by  proof 
either  of  barratry,  or  of  loss  by  perils  of  the  seas,  as  the  case 
might  be. 
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ExeK  rf  PUat,      Butt,  who  appeared  to  shew  cause,  objected  that  the  role 

-     was  not  drawn  up  on  reading  the  declaration,  without 

Blyth        which  the  Court  could  not  judge  of  the  propriety  of  the 

SuBPHBRD.     order ;    and  cited  South  Eastern  Railway    CkmyMtnf  r, 

Sprot  (a).     He  contended  also^  that  the  two  counts  were 

pleaded  together  in  express  violation  of  the  rule,  which 

prohibited  two  counts  on  the  same  policy. 

The  Court  called  upon 

R.  V.  Richards,  contra. — ^It  cannot  be  necessary  to  draw 
up  the  rule  on  reading  a  long  declaration,  if  it  appear  hj 
affidavit^  as  it  does  here,  what  the  two  counts  are.    And 
under  the  circumstances  of  this  case,  unless  both  counts 
are  allowed,  or  the  plaintiffs  are  at  liberty,  under  the  coont 
for  a  loss  by  perils  of  the  sea,  to  prove  barratiy,  or  the 
defendants  are  precluded  from  insisting  on  barratry  as  i 
defence,  the  plaintiffs  will  be  under  great  hardship,  be- 
cause they  cannot  fuUy  know  the  facts  until  they  hsTe 
sent  out  a  commission  to  examine  witnesses  at  Borneo,  and 
after  it  has  been  returned,  they  cannot  amend  their  deds- 
ration,  because  the  witnesses  are  examined  to  the  partico- 
lar  issue  joined.    The  case  of  Guest  v.  Ehoes  {b)  is  an  ex- 
emplification of  the  difficulty  a  plaintiff  may  be  liable  to 
by  the  strict  application  of  this  rule.    It  can  hardly  be  held 
to  apply  strictly  to  a  case  of  foreign  loss,  where  there  are 
no  means  of  ascertaining  the  facts  in  the  first  instance. 

Lord  Abinoer,  C.B. — ^I  think  the  perils  of  the  sea  would 
be  properly  alleged  as  the  cause  of  the  loss,  although  tiiere 
were  previous  barratry,  and  therefore  that  there  will  be  no 
prejudice  to  the  plaintiffs  by  this  rule  being  discharged ;  but 
even  if  there  is,  it  is  clear  that  the  rule  of  CJourt  applies  in 
terms  to  the  case. 

(o)  11  Ad.&  K  167;  3  P.  &  (i)  5Ad.&  E.llS;  2N.&P. 

D.  110.  230. 
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Parke^  B. — ^The  rule  most  be  discliarged  with  costs.  Steh.  rf  PUtu, 


The  declaration  is  framed  in  open  violation  of  the  new 
mles :  and  as  to  the  alleged  hardship  of  not  allowing  two 
counts  in  a  case  like  the  present — which,  however^  I  believe 
to  be  really  imaginary^  because  the  plaintiffs  may  describe 
the  loss  as  caused  by  perils  of  the  sea,  notwithstanding  pre- 
vious barratry — ^yet  if  there  be  any^  it  is  by  no  means  equal 
to  the  evil  of  allowing  a  multitude  of  counts  on  the  same 
policy.  The  plaintiffs  must  delay  commencing  their  action 
until  they  obtain  information  sufficient  to  enable  them  to 
state  the  facts  correctly, 

Alderson^  B. — Heyman  v.  Parish  (a)  is  an  authority  to 
shew  that^  if  the  declaration  allege  a  loss  by  perils  of  the 
sea^  the  plaintiff  may  recover  on  proof  that  the  ship  was 
wrecked^  although  that  was  occasioned  by  the  barratry  of 
the  crew  (6). 

RoLFE^  B.J  concurred. 

JElule  discharged^  with  costs. 


1842. 


Trott  v.  Smith,  Executor. 

TUfayS, 
HIS  was  an  action  of  covenant  against  the  defendant  Obuining  time 

as  executor,  on  a  covenant  contained  in  a  mortgage  deed  waWer^of'an 
made  by  his  testator,  to  pay  the  mortgage  money  to  W.  Jjj**^*^"  ^^^ 
J.  W.,  for  whom  the  plaintiff  was  by  the  deed  named  a  an  iMuabie  one, 
trustee :  breach,  non*payment  thereof  to  the  plaintiff  or  having  been 
to  W.  J.  W.    The  defendant,  being  under  terms  of  plead-  pretSi^ilT^bi^ 
ing  issuably,  pleaded,  first,  non  est  factum,  and  secondly, 
a  plea  setting  forth  the  bankruptcy  of  the  plaintiff  before 
the  commencement  of  the  suit.    The  plaintiff,  after  having 
obtained  time  to  reply,  signed  judgment  as  for  want  of  a 
plea.    A  rule  having  been  obtained  to  set  aside  this  judg- 
ment, and  the  subsequent  proceedings  thereon,  for  irre- 
gularity, 

(a)  2  Campb.  149.        (6)  See  also  Waiier  v.  MaUland,  5  B.  &  Aid.  171. 
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Bxeh,  qf  Pleas,       Ogle  now  shewed  cause^  and  contended  that  the  second 

'  ^     plea  was  not  an  issuable  one,  inasmuch  as  assignees  of  a 

Trott        bankrupt  take  only  property  wherein  he  is  beneficially  in- 

Vm 

Smith.  terested,  not  that  m  which  he  has  an  interest  only  as  a 
trustee.  [Parke,  B. — Have  you  not  waived  the  objection 
by  obtaining  time  to  reply,  thereby  admitting  that  there 
is  something  to  reply  to?]  The  question  is,  whether  the 
party  can  waive  a  nuttiiy,  though  he  may  a  mere  irr^u- 
larity.  It  has  been  held  that  a  plea  in  abatement,  de- 
livered without  a  sufficient  affidavit  of  verification,  is  sudi 
an  absolute  nullity  that  the  defect  cannot  be  waived: 
Garrett  v.  Hooper  (a).  So,  where  a  defendant  is  charged 
in  custody  on  a  writ  of  execution  which  is  a  nullity,  the 
lapse  of  time  does  not  waive  his  right  to  apply  for  his  dis- 
charge :  Mortimer  v.  Piggott  [b). 

Lord  Abinoeb,  C.  B. — The  rule  must  be  absolute.  In 
the  case  of  a  plea  in  abatement,  the  act  of  Parliament  ex- 
pressly requires  that  it  should  be  accompanied  by  a  suffi- 
cient affidavit  of  verification.  Here  the  plea  is  voidable 
by  the  agreement  of  the  parties,  but  not  absolutely  void 
on  the  face  of  it.  The  plaintiff  might  at  once  treat  it  as  a 
nullity;  but  surely  he  could  not  do  so  at  the  moment  be- 
fore trial,  after  he  had  replied,  and  issue  was  joined. 

Pabke,  B. — K  the  plaintiff  had  replied  to  this  plea,  he 
certainly  could  not  afterwards  have  signed  judgment:  then 
does  he  not,  by  applying  for  time  to  reply,  admit  that  there 
is  something  to  reply  to  ? — ^whereas  his  case  now  is,  that 
the  plea  ought  not  to  be  upon  the  file  at  all,  by  reason  of 
the  non-compliance  with  the  judge's  order. 

Alderson,  B.,  and  Bolfe,  B.,  concurred. 

Bule  absolute,  with  costs ;  no  action 
to  be  brought. 

(a)  1  Dowl.  P.  C.  28.  (6)  2  Dowl.  P.  C.  615. 


EASTER  TERM,   5  VICT.  767 

Exch.  of  Pitas, 
1842. 

Matchett  V.  Parkes. 

I  May  5. 

N  this  case  the  defendant  had  employed  Messrs.  J.  E.  On  taxation  of 

Beswick  and  George  Beswick  as  his  attorneys,  to  conduct  bill,  the  Master 
for  him  certain  prosecutions  for  perjury,  as  well  as  on  other  tiofi"to^diMUow 
business.     It  appeared  that  between  the  28th  of  May,  item*  ©n  the 

**  ''      ground  that  in 

1838,  and  the  15th  of  November,  1839,  (within  which  respect  of  the 
period  a  great  part  of  the  business  was  done),  George  whidT^ey 
Beswick  was  not  an  attorney,  but  his  name  had  been  per-  ''®^*''»  '***  *^.^'' 

•^ '  *  ney  was  guilty 

mitted.  before  his  actual  admission,  to  appear  as  the  part-  of  negligence. 

.  .  .  Where  A.  & 

ner  of  his  brother,  J.  K.  Beswick,  at  the  desire  of  their  b.  delivered  a 
friends.      The    indictments  for  perjury  were   ultimately  joint"namcs  for 
quashed.  Messrs.  Beswick  delivered  a  bill  to  the  defendant  *>""««••  done 

*  ^  as  attorneys, 

in  the  names  of  both  of  them,  amounting  to  694/.  Os.  9^.,  and  the  Master, 

and  it  was  referred  to  the  Master  for  taxation.     The  de-  disallowed  part 

fendant  objected,  before  the  Master,  that  the  sum  of  J^JJ^^JllIiVthat 

474/.  0*.  3d.  should  be  struck  out  of  the  bill,  on  the  ground  B.  was  not  a 

that  it  consisted  of  items  for  business  done  while  George  attorney  during 

Beswick  was  not  certificated  as  an  attorney ;  and  that  the  S^'IIJ^which  * 

sum  of  167/.  13*.  lOrf.  should  also  be  disallowed,  on  the  the  bill  referred. 

the  Court,  on 

ground  that  it  was  incurred  in  respect  of  the  indictments,  affidavit  that 
which,  by  the  alleged  negligence  of  the  attorneys  in  pre-  used  at  the  re- 
paring  them,  had  been  wholly  useless  to  the  defendant.  g""ha7he  wm 
The  attorneys  denied  the  negligence,  and  produced  affi-  »'e«"y  not » 

o    o  M.  partner  with 

davits  to  shew  that  the  indictments  had  been  quashed  by  a.,  allowed  A. 
arrangement  with  the  defendant     The  Master,  however,  f^esh  biiUn  his 
disallowed  both  the  above  sums,  and  thereby,  after  giving  own  name  only 

'         ^  "^  '^  ^         °    for  the  Items  so 

the  defendant  credit  for  sums  received  on  his  account,  a  disallowed. 
balance  was  found  to  be  due  to  him  from  Messrs.  Beswick. 


Webby  had  obtained  a  rule  to  shew  cause  why  the  taxa- 
tion should  not  be  reviewed,  and  why  Mr.  I.  K.  Beswick 
should  not  be  at  liberty  to^  deliver  a  fresh  bill  of  costs  in 
his  own  name  only,  in  respect  of  the  sum  of  474/.  Os.  8d, ; 
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Kftch.  of  Pleat,  and  cited  Jones  v.  Roberts  {a),  as  an  authority  to  shew  thst 
-     the  Master  had  no  jurisdiction  to  entertain  the  question  of 
Matchbtt     negligence. 

Vm 

Parkbb 

Petersdorff  now  shewed  cause^  and  contended  that  the 
Master  had  jurisdiction  to  enter  into  the  matters  hronght 
before  him  by  the  parties;  that  the  attomey^s  serrices 
having  been^  as  to  the  indictments^  altogether  useless,  he 
had  no  right  to  charge  anything  for  them;  Hill  v.  Feaiker- 
atonhaugh  {b) ;  and  that,  as  to  the  oi;her  business  done 
while  the  brothers  were  in  partnership,  it  was  dear  one  of 
them  only  could  have  no  right  to  recover. 

Webby,  contra,  was  stopped  by  the  Court. 

Lord  Abinobr,  C.  B. — ^The  rule  must  be  made  absolute; 
the  Master  has  clearly  exceeded  his  jurisdiction. 

Parke,  B. — ^The  Master  had  certainly  no  authority  to 
entertain  the  question  of  negligence ;  that  is  a  matter  for 
the  consideration  of  a  jury.  Then,  as  to  the  other  point, 
the  object  of  the  attorney  who  makes  this  application  is  to 
shew  that  he  alone  was  the  real  party  with  whom  the  con- 
tract was  made,  and  for  that  purpose  he  wishes  to  deUrer 
a  bill  in  his  own  name,  so  as  to  be  in  a  situation  to  esta- 
blish that  fact  before  a  jury.  If  the  brothers  were  reaUy 
partners,  and  the  contract  was  made  with  both  of  them, 
the  defendant  may  avail  himself  of  that  as  a  defence. 

Alderson,  B. — I  am  of  the  same  opinion.  The  Master 
has  exceeded  his  authority  in  this  case.  His  duty  is  to 
moderate  the  charges  of  attornies,  not  to  determine  ike 
question  of  negligence.  He  has  no  power  to  subpoens 
witnesses,  or  to  compel  the  production  of  affidavits.  On 
the  other  point,  also,  I  concur  with  the  rest  of  the  Court. 

Kule  absolute. 

(a)  4  Tyrw.  310 ;  2  Dowl.  P.  C.  656.      (b)  7  Bing.  569 ;  5  M.  &  P.  Ml. 


\ 
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Bxeh,  of  Pleat, 
1842. 

Bailt  V,  Baker.  ^*— *v-^-^ 

IMay  7. 
N  this  case^  the  defendant,  having  obtained  an  order  to  A  defendant 

plead  several  matters,  pleaded  a  plea  to  the  whole  declara-  an  order  to 
tion,  and  also  delivered  a  demurrer  to  one  count.    No  maJten^^p[cad- 
mention  was  made  of  the  intended  demurrer  at  the  time  «d  *  pie*  ^  the 

whole  decuurm- 

of  obtaining  the  order.    The  plaintiff  signed  judgment  as  tion,  and  deU- 
for  want  of  a  plea,  and  Rolfe,  B.,  made  an  order  for  setting  demnrrar  to 
the  judgment  aside.  XT^n  4, 

On  a  former  day  in  this  term,  W.  H.  fVaUon  obtained  a  plaintiff  tinned 

judgment  as  Ibr 

rule  to  shew  cause  why  this  order  should  not  be  rescinded*  want  of  a  plea. 

The  Court  re- 
fused to  set 

Bere  flow  shewed  cause. — The  judgment  was  irrecnilar.  «»»<*«  the  judg- 

•*      °  ®  ment,  ozcepc 

A  party  need  not  obtain  the  leave  of  a  judge  in  order  to  on  the  terms  of 
demur;  the  drfendant,  therefore,  when  obtaining  the  order  striking  out  the 
to  plead  several  matters,  was  not  bound  to  inform  the  judge  paXr^he 
that  he  intended  also  to  demur.    Even  if  the  pleas  are  costs  of  hUde- 

fective  pleading. 

irregular,  the  plaintiff  had  no  right  to  treat  them  as  a  nul- 
lity and  sign  judgment;  he  ought  to  have  applied  to  set 
the  demurrer  aside. 


Watson,  contra,  was  stopped  by  the  Court. 

Paekb,  B. — I  think  the  defendant  ought,  on  obtaining 
a  rule  to  plead  several  matters,  to  inform  the  judge  what 
he  purposes  doing  in  respect  to  the  whole  declaration ;  and 
that  the  intended  demurrer,  as  well  as  the  pleas,  ought  to 
be  before  the  judge,  that  he  may  determine  in  what  man- 
ner his  discretion  ought  to  be  exercised.  The  judgment 
may  be  set  aside  on  the  defendant's  striking  out  the  de- 
murrer, and  paying  all  the  costs  occasioned  by  his  defective 
pleading,  except  the  costs  of  this  application. 

The  other  Barons  concurred. 

Rule  accordingly. 
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Exeh,  of  PUat, 
1842. 

^      "^      '        M.  Turner^  H.  J.  Turner^  and  Layton  r.  Hardet. 

April  30.  A 

To  an  action  for  xXSSUMFSIT  for  use  and  occupation.     Pleas,  fint,  noD 

^on^fyrT'  assumpsit ;  secondly^  that  the  plaintiffs  were  by  this  action 

qnarter't  rent  claiming  to  rccovcr  the  amount  of  a  quarter's  rent,  doe 

from  Lady*day  ^  ^ 

to  Midrammer  firom  the  25th  day  of  March  to  Midsummer-Day,  1841,  by 

frX'^"^-  ^tue  of  a  certain  memorandum  of  agreement  made  be- 

^iJl^wt^  "  *^^^  *^®  plaintiffs,  executrix  and  executors  of  H.  H.  Tup- 

made  between  ncr,  deceased,  of  the  one  part,  and  the  defendant  of  the 

the  plaintiflk,  r       ^ 

execatora  of  T.,  Other  part,  whereby  the  said  plaintiffs  agreed  to  let  to  tbe 

ant,  the  defend-  defendant,  and  the  defendant  agreed  to  take  of  the  plain* 

J2J  '^'if  ^^  ^^®>  executrix  and  executors  as  aforesaid^  the  premises  in 

piaintifff,  ex-  the  declaration  mentioned ;  that  it  was  afterwardk,  to  wit, 

aforeuiid,  the  On  &;c.,  agreed  by  and  between  the  plaintiffs,  the  defendant^ 

SL'^^j'lhat  ^^  o^«  ^'  Wasbrough,  that  the  said  W.  Wasbrou^ 

it  was  after-  should  hold  and  occupy  the  said  premises  as  tenant  thereof 

wards  agreed  "  * 

between  them  to  the  plaintiffs,  from  the  25th  day  of  March,  1841,  and 

w.  should  be-  ^^^^  ^^^  defendant  should  be  discharged  from  all  liabilitj 

thrpiiimiSk  ^^  ^  P*y  *"^y  ^^*  accruing  subsequently  to  the  said  25tk 

from  Lady-day  day  of  March,  1841.    The  plea  then  averred,  that  the  de- 

1841,  and  that         "^  i         •.  j  i-  :, 

the  defendant  fendant,  on  that  day,  delivered  up  possession  of  the  pre- 

charged  from'  mises  to  Wasbrough,  who  held  and  occupied  them  until 

sIiVti^*'uem  '*'  *^®  Midsummer-Day  following,  on  the  terms  of  the  said 

rent ;  that  the  agreement,  and  that  the  plaintiffs  accepted  Wasbrough  as 

defendant  ac*  ... 

cordingiy  gave  thcuT  tenant,  and  in  discharge  of  the  liability  of  the  de* 

tif  wTand^the  fe^f^^ia^t  to  the  Said  rent,  &c.    Verification. — Replication, 

plaintiffs  ac  Jg  iujurill. 
cepted  him  as  *' 

tenant:— /^rW,       At  the  trial  bcforc  Lord  Abinger,  C.B.,  at  the  Middlesex 

was  not  proved  sittings  after  Hilary  Term,  the  plaintiffs  gave  in  evidence 

ihyi^'o?  »  memorandam  of  agreement  made  between  the  plaintifi, 

the  plaintiffs  "  cxccutrix  and  cxecutors  "  of  H.  H.  Turner,  deceased,  of 

had  so  agreed 

to  accept  w.  as  the  One  part,  and  the  defendant  of  the  olner  part,  wherebj 

oHhe  de-  **"  "  ^^®  ^^^  cxccutrix  and  executors "  agreed  to  let  to  the 

fendant.  defendant  the  premises  in  question,  and  the  defendant 

agreed  ''  with  the  said  executrix  and  executors  "  to  pay 
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them  rent  for  the  same.  The  defendant  called  a  witness  SmH.  of  Phog, 
to  prove,  that  in  September  1840,  Wasbrough  applied  to  ^^^' 
one  of  the  plaintiffs,  H.  J.  Turner,  to  be  allowed  to  become 
tenant  of  the  premises  for  a  year  from  the  25th  March, 
1841,  and  that  the  latter  accepted  him  as  such  tenant. 
The  jury,  upon  this  evidence,  found  a  verdict  for  the  de- 
fendant on  the  second  issue. 

In  the  present  term,  T^esiger  obtained  a  rule  to  shew 
cause  why  this  verdict  should  not  be  set  aside,  and  a  yer-i 
diet  entered  for  the  plaintiffs,  pursuant  to  leave  reserved 
at  the  trial,  or  for  a  new  trial,  on  the  ground  that  the  plea 
was  not  proved. 

HwrUtone  (with  whom  was  Crowder)  now  shewed  cause. 
— ^This  was  a  demise  by  the  plaintifib  in  their  character  of 
executors,  and  therefore  they  cannot  allege  that  one  of 
them  had  no  authority  to  bind  the  other  by  his  acceptance 
of  Wasbrough  as  the  tenant.  The  release  of  a  debt,  or  the 
grant  of  a  term,  by  one  executor,  is  valid,  and  binds  the 
rest :  Williams  on  Executors,  730.  Gore  v.  Wright  (a)  is 
in  point.  There  the  defendant  pleaded,  to  debt  for  rent 
due  under  a  demise,  that  before  the  rent  became  due,  it 
was  agreed  between  the  plaintiff  and  defendant,  that  in 
consideration  of  his  giving  up  possession,  he  should  be  dis- 
charged from  any  further  rent,  and  that  he  had  given  up 
possession  accordingly,  and  the  tenancy  was  thereby  sur- 
rendered :  and  it  was  held  that  the  plea,  although  it  did 
not  shew  a  surrender  properly  so  called,  afforded  a  valid 
excuse  for  non-payment  of  the  rent,  by  shewing  the  agree- 
ment, and  the  giving  up  of  possession  pursuant  to  it.  So 
here,  one  of  the  parties  who  demised  has  excused  the  debt 
of  the  defendant,  and  that  operates  as  a  discharge  as  against 
all :  Wallace  v.  KelsaU  {b).  And  it  is  properly  so  pleaded. 
Where  an  instrument  operates  differently  from  its  Ian- 

• 

(a)  8  Ad.  &  £U.  118  ;  3  N.  &  P.  243.       (6)  7  M.  &  W.  264. 
VOL.  IX.  »  f  »  M.  W. 
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Exch.  of  Piea§t  guage,  it  ought  to  be  pleaded  according  to  its  legal  opera* 

*   ^     tion,  not  according  to  its  strict  terms  :   Stephen  on  Plead- 

TuRNER       ing,  419.     [Lord  Abinger,  C.  B. — Pleading  a  deed  accord- 

Vm 

Hardbt.  ing  to  its  legal  effect,  does  not  mean  according  to  its  legal 
consequences,  as  derived  from  extrinsic  facts;  the  legal 
effect  must  be  collected  from  the  deed  itself] .  A  contract 
or  debt  of  one  of  several  partners  might  be  stated  as 
the  contract  or  debt  of  all.  If  therefore  this  agreement 
operates  by  way  of  discharge  as  against  all  the  executorsi 
it  is  correctly  so  pleaded. — He  cited  also  Sheppard's 
Touchstone,  484,  2  Saund.  97,  and  TTiomas  v.  Cook  {a). 

Ogle  (with  whom  was  Thesiger),  contra. — This  action  is 
brought  by  the  plaintiffs  in  their  individual  capacity,  and 
not  as  executors;  and  if  it  had  not  appeared  on  the  face 
of  the  agreement  put  in  evidence  that  they  were  execa- 
tors,  it  would  have  been  impossible  to  contend  that  the 
plea  was  proved;  because  in  the  case  of  several  ordinary 
persons,  it  is  clear  that  such  an  agreement  by  one  of  them 
would  not  bind  the  rest.  Now,  first,  it  does  not  appear 
that  they  demised  as  executors :  all  that  appears  from  the 
agreement  is  that  they  were  executors,  and  there  is  no- 
thing to  shew  that  the  defendant  contracted  with  them  as 
such.  It  is  not  stated  either  in  the  plea  or  in  the  agreement 
that  they  were  parties  to  it  as  executors.  They  might  have 
assented  to  the  vesting  of  the  estate  in  them  as  trustees,  and 
so  they  would  become  joint  lessors,  and  as  such  could  demise 
each  in  his  individual  capacity.  But  even  if  they  did  demise 
in  their  representative  capacity,  the  agreement  of  one  of 
them  to  excuse  the  defendant  from  the  rent  is  not  pro- 
perly pleaded  as  a  discharge  by  all.  It  is  not  like  the  case 
of  a  release  by  deed.  The  plea  alleges  a  discharge  by  the 
three  executors,  and  the  proof  is  of  a  discharge  by  one  only. 

Lord  Abinger,  C.  B. — I  think  the  plea  is  not  sustained. 
It  is  alleged  that  the  three  plaintiffs  agreed  to  accept  an- 

(a)  2  B.  ft  Aid.  119. 
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other  person  as  tenant  in  the  place  of  the  defendant,  and  Bxeh.  of  ptea», 

1842, 
discharged  him  from  the  rent ;  but  that  allegation  is  not 

proved  by  such  an  agreement  with  one  of  the  plaintiffs. 

Even  if  the  legal  consequence  were  that  it  should  bind  the 

three,  it  is  not  properly  stated.     But  I  think  there  is  no 

pretence  for  saying  that  the  plaintiff  Turner,  by  a  contract 

made  with  himself  only,  could  bind  the  other  two.    Where 

executors  join  in  a  personal  contract,  they  are  bound  in  the 

same  way  as  other  persons  in  whom  the  property  is  vested; 

and  though  one  may  dispose  of  the  assets  so  as  to  bind  the 

others,  they  cannot  severaUy  make  a  new  contract  so  as  to 

bind  each  other.   The  issue,  therefore,  was  not  proved,  and 

the  rule  must  be  absolute  for  a  new  trial. 

Pabke,  B. — I  am  also  of  opinion  that  the  plea  in 
this  case  was  not  proved.  Though  there  appears  to  have 
been  no  distinct  evidence  of  that  fact,  yet  from  the 
agreement  with  the  defendant  having  been  in  the  names 
of  the  plaintiffs,  describing  them  to  be  executors,  it  is  pro'^ 
bable  that  the  testator  was  entitled  to  a  term,  which  de- 
Yolved  on  them  as  executors,  and  that  they  made  an  un* 
derlease  to  the  defendant.  If  so,  the  reversion  on  this 
demise  belonged  to  the  executors  as  such,  and  was  assets 
(although  the  right  to  sue  on  the  contract  for  rent  may 
have  belonged  to  them  in  their  individual  character),  and 
the  reversion  might  have  been  sold,  or  a  new  interest  in  it 
created,  by  one  of  the  executors ;  and  if  one  demised  to 
Wasbrough  with  the  consent  of  the  defendant,  I  am  not 
prepared  to  say  whether  there  might  not  have  been  a  de- 
fence to  this  action,  on  a  proper  plea,  on  the  ground  that 
such  a  transaction  between  Turner,  one  of  the  plaintiffs, 
Wasbrough,  and  the  defendant,  amounted  to  a  surrender 
by  operation  of  law,  ou  the  principle  laid  down  in  the 
case  of  Thomas  v.  Cook,  and  within  which  this  case  is  at- 
tempted to  be  brought.  But  the  present  plea  is  not 
supported  by  the  evidence;   for  it  is  founded   on  an 
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Bxeh.  ofPUas,  fJIeged  agreement  of  all  the  plaintiffs  with  the  defend- 
ant and  Wasbrough^  and  there  is  no  proof  of  such  sd 
agreement,  as  Turner  alone  agreed  in  point  of  fsLct,  and 
one  executor  is  not  the  agent  of  another^  to  bind  him  bj 
contract.  The  agreement,  therefore,  which  is  alleged  in  the 
plea  was  not  proved.  For  this  reason^  I  think  the  role 
must  be  absolute. 


Alderson,  B. — I  am  of  the  same  opinion.     The  plea 
sets  up  one  contract,  and  the  proof  is  of  a  different  one. 


BoLFE,  B.,  concurred. 


Bule  absolute  for  a  new  trial. 


May  7. 

Where,  the 
▼enue  being  in 
Surrey,  final 
Judgment  wm 
signed  on  the 
2nd  April  1840, 
and  a  testa- 
tum ca.  sa.  of 
the  same  date 
issued  into 
Yorkshire,  on 
which  the  de- 
fendant was 
arrested;  an 
original  ca.  sa. 
into  Surrey, 
also  dated  the 
2nd  April  1S40, 
with  a  general 
return  of  non  est 
inventus 
thereon,  was 
held  sufficient 
to  warrant  the 
testatum. 

A  writ  of 
ca.  sa.  may  be 
executed  more 
than  a  year 
after  its  date. 


Greenshields  v.  Harris. 

JLN  this  case,  the  venue  being  in  Surrey^  final  judgment 
was  signed  on  the  2nd  April,  1840,  and  a  testatum  ca.  sa. 
of  the  same  date  was  issued  to  the  sheriff  of  Oxfordshire, 
under  which  the  defendant  was  taken  into  custody  on  the 
19th  June,  1841.  Pigoti  had  obtained  a  rule  calling  ob 
the  plaintiff  to  shew  cause  why  the  defendant  should  not 
be  discharged  out  of  custody,  on  two  grounds  i  first,  on  an 
affidavit  stating  that,  on  search  in  the  office,  there  ap- 
peared to  be  no  original  writ  of  ca.  sa.  issued  into  Surrey 
on  which  to  found  the  testatum  ca.  sa.  into  Oxford- 
shire ;  and  although  this  might  have  been  amended  under 
the  old  practice,  when  writs  of  execution  were  made 
returnable  as  of  the  term,  this  was  otherwise  since  the 
statute  3  &  4  Will.  4,  c.  67,  whereby  they  were  made  re- 
turnable immediately  on  execution;  for  which  TbiMnf. 
Newton  (a)  was  cited  as  an  authority :  and  secondlv,  that 
the  testatum  ca.  sa.  had  lost  its  force  at  the  time  of  the 
arrest,  not  having  been  executed  within  a  year  from  the 
day  on  which  it  bore  date. 

(«)  1  Ad.  &  E.  (h. a.)  319}  4 P.  &  D.  62S. 
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Barstow  (with  whom  was  Byles)  now  shewed  cause  on  ^^a*  rf  Pi«ai, 
an  affidavit^  verifying  an  original  writ  of  ca.  sa.  issued  into  '  - 

Surrey,  tested  the  same  day  as  the  testatum  ca.  sa.,  and  Q^iehshields 
returned  generally  ^'non  est  inventus,^'  without  any  date.  Harris. 
This,  he  contended,  clearly  distinguished  the  present  case 
from  Towers  v.  Newton,  where  there  was  no  writ  into  the 
original  county ;  and  the  circumstance  of  the  two  writs 
bearing  date  the  same  day  could  make  no  difference.  He 
cited  also  Newnham  v.  Imw  (a),  as  an  authority  that  the 
Court  would,  if  necessary,  allow  the  plaintiff  to  amend  by 
suing  out  an  original  ca.  sa.  to  support  a  testatum ;  and 
urged  that  the  alteration  in  the  form  of  the  writ  intro« 
duced  by  the  stat.  3  &  4  Will.  4,  c.  67,  made  no  difference 
in  the  practice  in  this  respect.  As  to  the  other  point,  he 
referred  to  Simpson  v.  Heath  {b)  as  a  conclusive  authority 
against  the  application. — The  Court  called  on 

Piffott,  contra. — This  being  a  judgment  obtained  in 
Surrey,  the  plaintiff  was  bound  to  have  his  execution  into 
that  county  in  the  first  instance ;  and  there  can  be  no  tes- 
tatum into  another  county,  until  the  first  writ  has  been 
returned  non  est  inventus,  and  filed.  Under  the  old  prac- 
tice, indeed,  where  the  writs  were  dated  as  of  the  term,  no 
irregularity  would  appear  on  the  roll,  and  on  this  principle 
it  was  that  an  amendment  was  permitted :  but  now  that 
writs  of  execution  are  tested  on  the  day  when  they  are 
issued,  the  irregularity  cannot  be  cured  by  bringing  in 
a  writ  returned  after  the  testatum  issued.  [Lord  Abm- 
ffer,  C.  B. — Here  both  are  dated  on  the  same  day,  and 
non  constat  that  the  ca.  sa.  was  not  tested  before  the 
issuing  of  the  testatum.]  In  Shaw  v.  Maxwell  (c),  where 
the  Court  allowed  a  testatum  ca.  sa.  to  be  amended 
agreeably  to  the  judgment,  and  an  original  ca.  sa.  to 
be  sealed  to  warrant  it,  it  was  on  the  ground  that  no  irre- 
gularity would  appear  upon  the  roll  when  produced  in 

(fl)  5  T.  R.  677.        (6)  5  M.  &  W.  631.        (c)  6  T.  R.  450. 
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Bgek.  of  Pleat,  Court.     [Lord  Abinger,  C.  B. — So  a  regular  roll  may  now 
^   ^      -     be  produced  here.]     As  to  the  other  pointy  where  morc 

OsKENSHiBLDi  thaii  a  year  has  elapsed  after  the  last  act  of  record^  a  pre- 
Harris.  sumption  of  law  arises  in  favour  of  the  defendant^  that  the 
plaintiff's  claim  has  been  satisfied  or  otherwise  put  an  end 
to^  and  it  can  only  be  revived  by  scire  facias :  Bac.  Abr., 
Execution  (H.) ;  Sir  W,  WaUer^s  cage  {a).  In  SimpidnY, 
Heath  J  according  to  the  report,  the  defendant  waa  arrested 
within  a  year  after  the  issuiug  of  the  ca.  sa.  [Parke,  B.— 
No ;  the  date  1888  is  a  mistake  for  1839.  The  Court  folk 
intended  to  decide  that  the  party  might  be  arrested  after 
the  expiration  of  the  year.] 

Parke,  B. — The  rule  must  be  discharged.    With  respect 
to  the  first  point  which  has  been  made,  that  the  testatum 
ca.  sa.  is  void  for  want  of  an  original  ca.  sa.  to  support  it,  we 
ought  not  to  interpose  difficulties  to  invalidate  writs  of  this 
nature,  but  should  endeavour  to  assimilate  the  new  prsc- 
tice  as  far  as  possible  to  the  old ;  and  here  we  can  hold  this 
writ  to  be  good  without  doing  violence  to  any  principle, 
inasmuch  as  we  have  produced  before  us  an  original  writ 
of  ca.  sa.  issued  into  the  proper  county,  bearing  date  the 
same  day  with  the  judgment  and  testatum,  to  which  there 
is  a  general  return  of  non  est  inventus,  which  we  may 
therefore  presume  to  have  been  made  on  the  same  day: 
and  therefore  the  plaintiff  has  now  the  materials  for  making 
up  the  roll  in  the  most  regular  manner,  by  stating  the 
issuing  of  a  ca.  sa.  into  Surrey,  the  return  of  non  est 
inventus  to  that  writ,  and  the  subsequent  award  of  the  tes- 
tatum into  Oxfordshire,  all  of  which  is  perfectly  possible. 
In  Towers  v.  Newton  this  could  not  be  done^  because  there 
the  testatum  bore  date  on  an  earlier  day  than  the  originil 
writ  on  which  it  professed  to  be  founded.    With  regard  to 
the  other  point,  I  have  referred  to  my  own  note  of  the  esse 

(a)  2  Leon.  71)  3  Leon.  359;  4  Leon.  44. 
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of  Simpson  v.  Heath,  and  find  that  the  point  was  expressly  B*eh.  of  puat, 
decided  in  that  case.    A  writ  of  ca.  sa.^  unlike  those  writs  '  ^ 

the  duration  of  which  is  limited  by  the  legislature^  runs  Grbenshields 
until  it  is  executed ;  and  it  is  a  mistake  to  suppose^  that  if  Harris. 
it  be  not  executed  within  twelve  months^  the  law  makes  any 
presumption  in  favour  of  the  defendant.  Where^  indeed^ 
the  plaintiff  has  neglected  to  take  a  step  in  the  cause  for 
twelve  months,  it  is  otherwise;  but  where  he  has  done 
everything  necessary  to  the  issuing  of  a  valid  writ  of  execu- 
tion, the  only  inference,  if  any,  from  the  writes  not  being 
returned,  is,  that  the  sheriff  has  been  unable  to  find  the 
defendant  in  order  to  make  the  arrest. 

Lord  Abinger,  C.  B.,  and  Rolfe,  B.,  concurred. 

Rule  discharged,  without  costs. 


D 


Dakins,  Clerk,  v.  Seaman,  Clerk.  AwU27, 


EBT. — The  declaration  stated,  that  whereas,  after  the  Where  a  curate 
death  of  John  Dakins,  clerk,  who  at  the  time  of  his  death  the  special  te- 
was  incumbent  of  the  parsonage  and  parish  church  of  St.  thrbChop  of^ 
James,  Colchester,  the  same  being  a  benefice  and  spiritual  **»«  diocese,  to 

'  ...  senre  the  cure 

promotion,  with  cure  of  souls,  within  the  diocese  of  Lon-  of  a  benefice 
don,  to  wit,  &c.,  the  said  spiritual  promotion  being  then  caUo?between 
vacant,  from  the  time  of  the  death  of  the  said  J.  Dakins,  {J*  \^\nliht 
and  from  thence  during  such  vacation,  and  until  the  de-  appointment  of 

•  i_     i»    1       the  next  incum- 

fendant  was  instituted  parson  of  and  into  the  parish  of  the  bent,  he  may, 
said  spiritual  promotion,  the  plaintiff,  being  a  clerk  in  holy  ucen«^  by^the 
orders  and  ordained  by  the  Archbishop  of  York,  did  dur-  ^^,^|{jj^j. 
ing  all  that  time  duly  serve  and  keep  the  cure  of  the  said  ing  the  stat. 
spiritual  promotion,  at  the  request  of  G.  R.  and  G.  H.  C,  c.  106,  recover 

his  reasonable 
stipend  in  an 

action  of  debt  under  28  Hen.  8,  c  11,  from  the  next  incumbent ;  the  tithes  which  accrued  during 

tlie  intenral  not  being  sufficient  to  pay  liim  a  reasonable  stipend. 
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BjtcJL  rf  Pleat,  being  special  sequestratorsj  ordained  and  appointed  by  the 
^  _  ,  ^  Bishop  of  London  to  ask  for  and  sequester  all  the  tithes^  kc, 
and  to  cause  the  said  cure  of  the  said  spiritual  promotion 
to  be  served;  and  whereas  the  tithes^  &c„  growing  and 
arising  during  the  said  vacation,  were  not  aufi&cient  topaj 
the  said  plaintiff  a  reasonable  stipend  for  keeping  the  said 
euro;  and  whereas  the  defendant  was  the  next  incumbent; 
and  whereas,  by  an  act  passed  in  the  reign  of  Henry  8, 
it  was  provided,  that  if  the  fruits,  Sk.,  of  the  Tacation  of 
the  spiritual  promotions  were  not  sufficient  to  pay  the 
curate's  stipend  for  serving  the  cure  during  such  Tsoation^ 
the  same  were  to  be  borne  by  the  next  incumbent,  within 
fourteen  days  next  after  he  had  possession  of  any  of  the 
promotions  spiritual ;  whereupon,  and  by  reason  of  the 
premises,  the  defendant  has  become  liable,  &c 

To  this  declaration  the  defendant  pleaded,  4thly,  That 
the  death  of  J.  Dakins,  and  the  vacation  of  the  said  spirit- 
ual promotion,  and  the  serving  and  keeping  of  the  same, 
took  place  after  the  passing  of  the  1  &  2  Vict.  c.  106,  &c. 
Verification. 

The  fifth  plea  was.  That  the  plaintiff,  during  the  said 
vacation,  was  curate  of  the  said  spiritual  promotion, 
and  was  not  duly  licensed  by  the  Bishop  or  Ordinary  of 
London. 

Seventh  plea. — That  the  death  of  John  Dakins,  and  the 
vacation  of  the  said  spiritual  promotion,  happened  after 
the  passing  of  the  statute  1  &  2  Vict.  c.  106,  and  that  the 
Bishop  of  London  alone  had  jurisdiction  to  enforce  the 
payment  of  the  plaintiff's  stipend,  by  monition  and  seques- 
tration of  the  profits  of  the  said  spiritual  promotion. 

Demurrer  to  the  fourth  plea,  assigning  for  cause  that 
that  plea  did  not  shew  with  sufficient  certainty  how  the 
statute  1  &  2  Vict.  c.  106,  prevented  the  plaintiff  from 
having  his  said  action. 

Demurrer  to  the  fifth  plea : — the  cause  assigned,  among 
others,  being,  that  the  plea  did  not  shew^  with  sufficient  cer- 
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tainty  how  a  license  from  the  Bishop  or  Ordinary  was  re-  ^^reh.  tf  Pi€o$t 
quisite  or  material. — To  the  7th  plea  also  there  was  a  de- 
murrer, the  principal  cause  being,  that  it  did  not  appear 
with  sufficient  certainty  why  the  Bishop  of  London  alone 
had  jurisdiction  to  enforce  by  monition  and  sequestration 
the  said  payment  in  that  plea  mentioned. 

The  following  were  the  defendant's  points : — 

That  the  payment  of  a  curate  performing  the  ecclesias- 
tical duties  of  any  benefice,  during  the  vacancy  of  such 
benefice  upon  the  avoidance  of  the  same  by  death,  being 
expressly  provided  for  and  regulated  by  the  stat.  1  &  2 
Vict.  c.  106,  ss.  100,  101,  (and  other  sections),  no  action 
is  now  maintainable  on  the  stat.  28  Hen.  8,  c.  11 : 

That  the  stat.  28  Hen.  8,  c.  11,  admitting  it  to  be  still 
in  force,  so  far  as  its  provisions  extend,  provides  no  form 
of  remedy,  and  that  from  the  nature  of  the  demand,  and 
otherwise,  in  the  absence  of  any  express  provision,  the  re- 
medy is  not  by  action  at  law : 

That  the  effect  of  the  stat.  1  &  2  Vict.  c.  106,  is  that  no 
curate  since  the  passing  of  that  statute  can  have  any  legal 
claim  or  demand  for  or  in  respect  of  the  performance  of 
the  ecclesiastical  duties  of  a  benefice  during  the  vacancy 
thereof  by  death,  except  he  be  appointed  by  the  bishop  of 
the  diocese,  and  have  a  stipend  assigned  to  him  under  the 
provisions  of  the  said  act : 

That  the  right  set  up  by  the  declaration  is  stated  therein 
to  be  founded  upon  the  plaintiff  having  served  as  curate  at 
the  request  of  the  sequestrators,  but  the  authority  given  to 
the  sequestrators  is  also  set  out  in  thedeclaration,  and  from 
that  it  appears  that  they  had  no  authority  in  this  respect, 
except  to  cause  the  cure  to  be  served  out  of  the  profits 
of  the  benefice  collected,  sequestrated,  and  recovered  by 
them  and  their  authority :  being  so  expressly  limited,  it 
follows  that  they  are  not  shewn  to  have  had  the  power,  by 
employing  a  curate,  to  charge  the  succeeding  incumbent, 
or  to  employ  the  said  curate  otherwise  than  on  the  credit 
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Erck.  9f  Piemt,  of  the  profits  SO  to  be  collected  and  received  by  them* 
^    ^^'  ^    selves: 
DAKIN8  That  the  declaration  expressly  states  that  the  plaintiff 

sbaman.      was  ordained  by  the  Archbishop  of  York^  and  the  benefice 
in  question  not  being  averred  to  be  in  the  diocese  or  eccle- 
siastical jurisdiction  of  the  said  Archbishop^  or  e^en  in  the 
province  of  York^  but^  on  the  contrary  thereof^  being  ex- 
pressly averred  to  be  in  the  diocese  of  London^  and  im>- 
vince  of  Canterbury,  it  the  more  plainly  appears  that  tlie 
plaintiff's  orders  of  priesthood,  although  they  may  ha?e 
put  him  in  a  capacity  to  be  licensed,  did  not  of  themselve 
dispense  with  a  license  from  the  bishop  of  the  diocese,  un- 
der the  86th  &  87th  canons  of  the  year  1603 : 

That  the  declaration  is  bad,  for  stating  the  cause  of  ac- 
tion to  be  for  the  whole  amount  of  the  stipend  and  wages 
for  the  entire  period  of  the  vacancy,  without  negativing 
the  receipt  by  the  defendant  of  any  part  of  such  amount 
out  of  the  profits  of  the  benefice  during  such  vacancy,  or 
from  any  other  source,  so  that,  according  to  the  said  de- 
claration, if  the  fruits  of  the  vacation  are  insuflScient,  by 
however  small  an  amount,  and  notwithstanding  (except  as 
to  such  amount)  they  may  have  been  actuaUy  received  by 
the  curate,  or  even  though  such  curate  may  have  been 
otherwise  paid  in  full,  nevertheless  such  curate  has  a  right 
of  action  against  the  succeeding  incumbent  for  the  stipend 
and  wages  of  the  entire  vacation,  including  what  he  may 
have  already  received ;  whereas  the  defendant  will  contend 
that  the  right  of  action  of  the  plaintiff  against  the  de- 
fendant (if  it  exists  at  all)  is  only  as  to  so  much,  and  no 
more,  as  the  fruits  of  the  vacation  may  have  been  deficient 
in  amount,  and  that  the  amount  of  such  deficiencv 
ought  to  have  been  shewn,  and  the  action  limited  to  that 
amount : 

That  the  declaration  is  bad,  and  shews  no  title  in  the 
plaintiff  to  maintain  the  present  action,  it  not  being  stated 
or  shewn  that  the  plaintiff  was  appointed  or  admitted  by 
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the  Bishop  and  Ordinary  of  the  diocese  to  serve  and  keep  B*eh.qfPUa», 
the  cure  in  the  declaration  mentioned.  ^^__^fl 


Cowling,  in  support  of  the  demurrer. — The  pleas  are  bad 
in  substance^  as  well  as  for  the  reasons  assigned.  The  ac- 
tion is  founded  on  the  stat.  28  Hen.  8,  c.  11,  s.  10,  which 
enacts,  **  that  if  the  fruits  of  the  vacation  of  the  said  spi- 
ritual promotions  be  not  sufficient  to  pay  the  curate's  sti- 
pend and  wages  for  serving  the  cure  the  vacation  time,  that 
then  the  same  be  borne  and  paid  by  the  next  incumbent, 
within  fourteen  days  next  after  that  he  hath  possession  of 
any  of  the  said  promotions  spiritual.^'  The  fourth  and 
seventh  pleas  are  pleaded  for  the  purpose  of  shewing  that 
the  stat.  1  &  2  Vict.  c.  106,  either  impliedly  repeals  that 
section,  or  takes  away  the  jurisdiction  of  the  common  law 
courts.  Before  this  last-mentioned  statute,  it  is  clear,  not- 
withstanding the  doubt  in  2  Gibs.  Cod.  tit.  32,  c.  2,  note  (t)^ 
that  the  only  remedy  upon  s.  10  was  by  action  in  the  courts 
of  law  :  Com.  Dig.  Prohibition,  (F.  5) ;  Birch  v.  Wood  (a). 
Now,  though  the  99th  section  of  the  stat.  1  &  2  Vict.  c. 
106,  provides  that  where  any  benefice  shall  be  under  se- 
questration, *'  it  shall  be  lawful  to  the  bishop,  and  he  is 
hereby  required,  if  the  incumbent  shall  not  perform  the  duties 
of  the  said  benefice,  to  appoint  and  license  a  curate  thereto, 
and  to  assign  to  him  a  stipend  not  exceeding  &c.,''  it  would 
seem,  from  referring  to  the  title  of  the  act  and  some  prior 
passages,  that  the  language  was  intended  to  be  confined  to 
cases  where  there  was  an  incumbent  in  existence,  who,  for 
some  reason,  did  not  discharge  the  duties  of  his  benefice. 
At  all  events  it  would  not  repeal  the  stat.  28  Hen.  8,  nor  the 
power  which  sequestrators  always  previously  had  of  appoint- 
ing clergymen  to  serve  the  cure ;  for  the  language  of  s.  99  is 
in  the  affirmative,  without  any  negative  either  express  or  im- 
plied :  7  Bac.  Abr.  tit.  Statute,  (G.) ;  Rex  v.  Finney  (A) .  Hence 

(fl)  2  Salk.  500.  (Jb)  2  B.  &  Cr.  322. 
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M»eh.f(fPU&h  lequestraton  may  iq>pomt  as  formerly,  at  least  nntS  the 

bishop  exercises  his  power  of  appointing :  and  indeed,  if  it 
were  otherwise,  the  mischief  might  arise  that,  in  case  finom 
any  accident  the  bishop  omitted  to  appoint  a  corate,  the 
parish  might  be  altogether  without  Divine  s^rfioe.  As  to  the 
objection  that  the  plaintiff  is  either,  by  virtoe  of  s.  100,  re- 
stricted to  the  profits  which  the  sequestrators  may  receive, 
or,  if  they  are  not  sufficient,  the  bishop,  under  s.  101,  it  to 
enforce  payment  from  the  succeeding  incombent,  it  is  an 
answer,  that  those  sections  are  confined  to  cases  of  curates 
appointed  by  the  bishop.    A  similar  answer  may  be  given 
to  the  objection,  that  the  jurisdiction  of  this  court  is  taken 
away  by  s.  109,  which  enacts  that,  ^*  in  every  case  in  whidi 
jurisdiction  is  given  to  the  bishqi,  &c,  under  the  provi- 
sions of  this  act,  and  for  the  purposes  thereof  and  the  en- 
forcing the  due  execution  of  the  provisions  thereof,  all  other 
and  concurrent  jurisdiction  in  respect  thereof  shall,  except 
as  herein  otherwise  provided^  wholly  cease,"  &c. ;  for  this 
refers  to  s.  83,  and  relates  only  to  ^  licenses  granted  and 
salaries  assigned  in  some  way  in  conformity  to  the  act,''  as 
was  decided  in  Rex  \.The  Bitkcp  of  Peierboromgh  (a),  TSftm 
a  similar  clause  in  the  stat.  57  Geo.  3,  c.  99.    The  I^iisla- 
ture  merely  meant  that^  where  the  bishop  iq>pointed  the 
curate  and  fixed  his  stipend,  he  should  have  the  whcde 
jurisdiction  over  any  disputes  relating  to  it.     In  Weti  v. 
Turner  (6),  where  the  plaintiff  was  barred,  the  bishop  had 
appointed  under  the  statute.    As  to  the  fifth  plea,  whiA 
allies  that  the  plaintiff  was  not  duly  licensed ;  a  license  vk 
not  requisite  for  a  priest,  but  only  for  deacons,  and  preachen 
or  lecturers.  Previously  to  the  Act  of  Uniformity,  13  Car.  2, 
c.  4,  perhaps  a  license  might  have  been  required  for  priests, 
for  in  ancient  times  preaching  formed  no  part  of  the  ordinary 
celebration  of  Divine  service ;  and  the  form  used  in  ordain- 
ing a  priest  was,  ''  Take  thou  power  to  read  the  Gospel  in 

(a)  3  B.  &  C.  47.  (6)  6  Ad.  &  EIL  614. 
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the  Church  of  God,  as  well  for  the  living  as  the  dead.    In  Exek.  t^Pien, 
the  name  of  the  Father,"  &c. :   Nelson's  Bights  of  the     ^,  ^  . 
Clergy,  p.  431,  2nd  ed.    But  the  form  in  the  Rubric  since 
that  statute  has  been,  "  Take  thou  authority  to  preach 
the  word  of  God,  and  to  minister  the  holy  sacraments  in 
the  congregation  where  thou  shalt  be  lawfully  appoinied 
thereunto :"  whilst  that  of  a  deacon  is, "  Take  thou  authority 
to  read  the  Gospel  in  the  Church  of  God,  and  to  preach 
the  same,  if  thou  be  thereto  licensed  by  the  bishop  himself.^' 
So  that  a  priest  is  at  once  qualified  to  discharge  everything 
requisite  for  the  service  of  the  cure.     This  objection  was 
made,  but  abandoned,  in  Powell  v.  Milbum  (a),  De  Grey^ 
C.  J«,  saying,  that  '^  no  such  license  is  required,  or  neces- 
sary to  be  had,  but  only  for  lecturers/'    Perhaps  the  48th 
canon  of  the  canons  of  1608  will  be  referred  to,  but  that 
does  not  require  a  ^' license/^    The  36th  and  87th  canons 
are  referred  to  by  the  defendant's  points ;  but,  though  the 
plea  would  seem  to  have  reference  to  one  of  them,  they  are 
subject  to  several  exceptions  enumerated  in  them,  which  are 
not  negatived  in  the  plea ;  and  therefore  it  is  bad,  even  if 
they  are  not  only  valid  rules  of  law,  but  cognizable  by  a 
court  of  law  as  a  defence  to  the  action.     But  they  are  in 
fact  not  noticeable  here,  not  being  binding  on  the  hdty, 
Middlet(m  v.  Croft  {b) ;  and  cannot  affect  the  plaintifiP,  who 
was  licensed  by  the  Archbishop  of  York,  whilst  the  canons 
purport  to  have  been  passed  only  by  a  convocation  of  the 
province  of  Canterbury,  and  it  is  not  clear  that  they 
are  all  binding  even  in  that  province.     Even  if  noticeable 
here,  the  punishment  for  a  breach  of  them  ought  not  to  be 
the  forfeiture  of  the  plaintiff's  salary.    Indeed,  the  plea 
admits  that  there  was  a  license,  but  denies  that  it  was  a 
due  license,  and  the  validity  of  it  must  at  all  events  be 
for  the  decision  of  the  ecclesiastical  courts,  and  cannot 
be  investigated  here :  Matingley  v.  Martyn  (c) ;  Martyn  v. 

(a)  3  Wils.  355,  361.  (c)  Sir  W.  Jones,  250,  2nd  and 

(6)  2  Stra.  1057.  3rd  Rewlutioni. 
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Bxek.qfPl€M,  Hind  la).     In  addition,  this  plea  is  bad  in  form,  because  it 
1842* 
-  ^^*  -     does  not  state  in  what  respects  the  plaintiff  was  not  duly 

DAKiiri       licensed :  Hume  v.  Liversidge  (6). 

SCAMAV. 

E.  F.  fFilliams,  contr^. — ^The  declaration  is  bad,  and  the 
pleas  are  good.    The  fifth  plea  is  a  good  answer  to  the  ac* 
tion ;  for  the  plaintiff  cannot  recover  unless  he  is  licensed 
by  the  bishop.     In  Watson's  Clergyman's  Law,  which  is  t 
book  of  great  authority,  it  is  said  (c)  :  *'  A  priest,  hy  his 
ordination,  receives  authority  to  preach  the  word,  and  ad- 
minister the  holy  Sacraments  in  the  congregation  where 
he  shall  be  lawfully  appointed  thereunto  :  Rubr.,  Stat  1 
Mar.  c.  8.   Yet,  notwithstanding,  he  may  not  preach  with- 
out the  license  either  of  the  King,  or  his  respective  arch- 
bishop, bishop,  or  other  lawful  ordinary,  or  one  of  the  uni- 
versities of  Oxford  or  Cambridge :  Stat.  1  Mar.  c.  8  ;  14  Car. 
2,  c.  4 ;  18  Eliz.  c.  13.    But  a  license  by  the  bishop  of  any 
diocese  is  sufficient^  although  it  be  only  to  preach  within 
his  diocese,  the  statute  not  requiring  any  license  by  the 
bishop  of  the  diocese  where  the  church  is :  Pasch.,  15  Car.  2, 
B.  B. :  Broumv.  Spence,  1  Keble,  503.     But  this  is  only  to 
be  intended  so  as  to  satisfy  the  words  of  the  statutes,  as 
not  to  be  punished  by  them  for  want  of  a  license  to  preach ; 
for  I  take  it,  a  preacher  by  the  canons  is  obliged  to  pro- 
cure a  license  from  the  bishop  of  the  diocese  in  which  his 
church  is,  notwithstanding  any  former  license  obtained  by 
him  from  another  bishop.''     It  is  said  that  the  canons  do 
not  bind  the  laity ;  but  in  investigating  an  ecclesiasticBl 
matter,  it  is  the  constant  practice  to  dte  the  canbns.  Thus 
the  canons  were  recognized  in  Cresunck  v.  Hooksby  {d). 
So  Lord  Mansfield,  C.  J.,  in  Martyn  v.  Hind(e),  says, 
"  The  second  objection  is,  that  the  plaintiff  is  not  licensed 
by  the  incumbent.     Within  the  true  intent  and  meaning 

(a)  2  Ck)wp.  437.  (d)  2  Bulstr.  47. 

(b)  1  Cr.  &  M.  832.  (e)  2  Cowp.  443. 

(c)  Vol.  1,  p.  260,  2nd  ed. 
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of  the  canon  law  he  is  licensed  by  the  bishop ;  for  he  has  or-  iZrcA.  qfPiHutt 
dained  him  on  his  title ; "  thereby  recognizing  that  law,  but 
getting  rid  of  the  objection  by  saying  that  the  clerk  was  pro- 
perly licensed.  A  person  is  not  a  curate  unless  he  is  ad- 
mitted according  to  the  laws  of  the  land.  In  Gates  v.  Cham^ 
bers  {a)y  Sir  John  NichoU,  after  stating  the  48th  canon, 
that  ''  no  curate  or  minister  shall  be  permitted  to  serve  in 
any  place  without  examination  and  admission  of  the  bishop 
of  the  diocese''  &c.,  says,  ''  and  the  canon  is  headed,  'None 
to  be  curates,  but  allowed  by  the  bishop.'  Now  the  object 
of  this  canon  seems  at  least  to  be,  that  curates  who  are  en* 
gaged  to  take  charge  of  parishes,  either  altogether  or  in 
part,  for  a  continued  time,  shall  be  examined  and  admitted 
by  the  diocesan."  The  plaintiff  would  not  be  legally  in 
the  office,  unless  he  were  admitted  and  appointed  by 
the  ordinary.  In  Watson's  Clergyman's  Law  (A),  it  is 
likewise  said,  **  Also  if  such  person  as  did  attend  the 
cure  was  only  appointed  by  the  churchwardens  or  other 
person,  and  not  duly  licensed  and  admitted  thereunto  by 
the  ordinary,  or  did  not  duly  qualify  himself  according  to 
the  statute  14  Car.  2,  c.  4, 1  conceive  neither  the  ordinary 
nor  his  minister  may  detain  any  part  of  the  profits  in  re- 
spect thereof,  for  that  his  license  (he  not  being  duly  quali- 
fied) is  void;  stat.  13  Eliz.  c.  12,  and  stat.  14  Car.  2,  c.  4; 
and  his  serving  the  cure  an  unlawful  act.  And  if  the 
bishop's  commission  doth  employ  some  neighbouring  mi- 
nisters that  have  cures  of  their  own,  to  serve  such  cure  for 
the  time,  without  admission  as  aforesaid  by  the  ordinary, 
I  suppose  that  their  case  is  the  same,  although  that  they 
performed  the  legal  acts  aforesaid  to  settle  them  in  their 
own  churches."  And  in  Bum's  Eccles.  Law,  tit.  Vaca- 
tion (c),  it  is  said,  '^  And  Dr.  Gibson  says,  such  curate 
ought  to  be  duly  licensed  by  the  ordinary  for  serving  of  the 

(a)  2  Addams'i   Eccles.    Rep.  (c)  Vol.  4,  p.  4,  last  edidon,  by 

1 89,  1 91 .  Dr.  R.  Phillimore. 

(h)  Vol.  2,  p.  758. 
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Bgek.  ^fPi€M,  care ;  otherwise,  if  he  proceeds  without  such  license,  he  can 

have  no  title  to  any  stipend  or  salary,  nor  can  any  be  legally 
reserved  and  deducted  for  him  f'  citing  Gibson's  Codex,  750. 
The  plaintiff  should  therefore  have  shewn^  on   the  fiice 
of  his  declaration,  as  part  of  his  title,  that  he  was  appointed 
by  the  bishop.     Then  as  to  the  new  act,  1  &  2  Vict.  c.  106, 
the  99th  section  was  intended  to  apply  to  all  cases  of  se- 
questered benefices;  it  contemplates  every  case  where  t 
benefice  is  under  sequestration.    The  first  case  it  applies  to 
is,  where  the  incumbent  is  alive,  and  shall  not  perform  the 
duties  himself;  the  second,  where  there  is  a  sequestration 
in  consequence  of  death  or  resignation.  The  statute  assnmei 
(as  all  the  authorities  dted  demonstrate),  that  the  curate  will 
be  appointed  and  licensed  by  the  bishop.     It  then  provides 
that  the  sequestrators  are  to  pay  such  stipend  as  the  bishop 
shall  order  to  be  paid,  and  that  alone.     Then  the  lOlst 
section  provides  fi>r  what  is  to  be  done  if  the  proceeds  aie 
not  sufficient,  and  gives  a  remedy  by  monition.     This 
statute  provides  fidr  and  regulates  this  very  case,  and  no 
action  is  maintainable  on  the  former  statute.     By  section 

100,  in  every  case  where  jurisdiction  is  given  to  the  bishop, 
all  other  jurisdictions  are  to  cease.     By  sections  100  and 

101,  he  has  power  conferred  on  him  to  name  the  stipend 
and  compel  its  payment;  therefore,  as  neither  this  nor  any 
other  Court  or  person  has  jurisdiction  to  say  what  is  a  rea- 
sonable stipend,  or  to  compel  the  payment  of  it,  it  is  a  cue 
within  the  mischief  which  the  act  intended  to  provide  against, 
and  the  remedy  given  by  it  The  sequestrators  are  merely 
the  bishop's  bailiffs,  and  have  no  power  to  appoint.  Even  if 
authority  were  given  to  them  by  the  bishop  to  appoint,  it 
would  be  void,  because  he  had  no  right  to  delegate  his  an- 
thority.  But  he  does  not  do  so.  The  object  of  the  act  was, 
that  the  bishop  should  have  authority  to  assign  the  amount 
of  the  salary,  and  to  enforce  payment  by  monition ;  and  the 
common-lawcourts  are  ousted  of  their  jurisdiction.  The  fifth 
plea  is  therefore  good,  inasmuch  as  the  plaintiff  had  no  sn- 
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thoritjr  to  perform  the  ofi^  of  curate ;  and  the  other  pleas  Exck  qf  Pleas, 
are  good^  because  no  other  person  had  authority  to  appoint  ^  ^^^' 
a  curate  but  the  bishop.  With  respect  to  the  technical 
objection  to  the  fifth  plea,  that  it  is  a  negative  pregnant,  if 
if  there  be  anything  in  that  objection,  perhaps  the  Court 
will  allow  the  defendant  to  amend.  If  the  issue  went 
down  to  be  tried,  it  would  be  just  the  same,  whether  the 
word  dtdtf  was  there  or  not. 

Then  the  declaration  is  bad,  for  stating  the  cause  of 
action  to  be  for  the  whole  amount  of  the  stipend  and 
wages  for  the  entire  period  of  the  vacancy.  The  statute 
did  not  mean  that  if  one  shilling  short  of  a  reasonable 
stipend  were  unpaid,  an  action  was  to  be  had  for  the  whole 
amount.  The  plaintiff  should  have  negatived  the  receipt 
of  any  portion  of  the  profits,  or  stated  what  the  amount 
received  was,  and  averred  further,  that  the  action  was 
merely  to  compel  a  reasonable  stipend.  It  is  not  sufficient 
to  follow  the  exact  words  of  a  statute,  where  it  is  clear  that 
by  reasonable  intendment  a  larger  sense  must  be  given  to 
them  than  the  exact  words  express.  The  true  meaning  of 
the  statute  is,  that  the  deficiency  may  be  claimed. 

Cowling,  in  reply. — ^With  regard  to  the  objection  to  the 
declaration,  that  it  ought  to  have  stated  what  the  plaintiff 
had  received,  and  that  he  was  going  for  the  balance,  that 
is  matter  of  defence.  The  plaintiff  could  only  recover  what 
he  was  entitled  to,  after  deducting  what  he  had  received. 
The  extracts  respecting  the  necessity  of  a  license,  which 
have  been  cited,  appear  all  to  have  been  based  on  the  one 
first  cited  from  Watson's  Clergyman's  Law,  and  that  would 
seem  to  have  been  hastily  written,  without  considering  the 
alteration  produced  by  the  Act  of  Uniformity,  coupled  with 
the  Rubric.  As  to  the  power  of  the  sequestrators,  it  has 
always  been  taken  as  clear  that  they  had  power,  and  also 
that  it  was  the  most  important  part  of  their  duty,  by  virtue 
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jBsck.i^ Pleat,  of  the  writ  from  the  bishop  appointing  them,  to  proride  for 
^^^*  the  serving  of  the  cure.  Whitfield  y.  IVatkms  {a) ;  Hubbard 
Y.  Beckford  {b) .  Gates  v.  Chambers  (c)  shews  that  even  in  the 
ecclesiastical  court  a  license  is  not  neoeasaiy  for  the  tem- 
porary supplying  a  cure;  and  such  may  have  been  the  csie 
here :  indeed^  &om  the  apprehension  of  a  lapse  taking 
place,  it  ia  very  unlikely  that  the  sendees  of  a  person  in  the 
situation  of  the  plaintiff  would  be  wanted  for  a  long  spsoe 
of  time. 

Lord  Abinoer,  C.B. — I  am  of  opinion  that  the  plaintiff 
is  entitled  to  the  judgment  of  the  Court.     It  is  not  neces- 
sary to  say  how  far  the  canons  are  obligaisory  upon  tlie 
clergy,  but  it  is  clear  that  modem  canons  do  not  bind  tbe 
laity.    Nor  need  we,  in  the  present  case,^  determine  whe- 
ther a  license  from  the  bishop  is  requisite  or  not.  Without 
doubt,  sequestrators  cannot  appoint  a  cnnite  permanentb, 
but  they  may  appoint  him  from  week  to  week^  and  he  will 
have  a  claim  upon  the  incumbent  for  his  stipend,  fourteen 
days  after  the  latter  has  been  inducted ;  and  I  think  this 
appointment  was  one  of  the  latter  description.     The  sta- 
tute of  Hen.  8  is  not  affected,  in  this  respect,  by  the  act 
of  Victoria,  which  does  not  contain  negative  words ;  and  as 
there  is  no  inconsistency  in  the  two  acta,  they  may  well 
stand  together.    The  plaintiff  was  duly  appointed  by  the 
sequestrators,  who  derived  their  authority  firom  the  bishiy. 
It  does  not  appear  for  what  time  the  appointment  was  -m^t'^ 
but  there  is  nothing  to  lead  us  to  suppose  that  it  was  of 
a  permanent  character.     I  think,  therefore^  that  the  plsm- 
tiff  is  entitled  to  recover.    I  have  looked  into  the  case  of 
Middleton  v.  Croft,  as  it  is  reported  in  Caa.  temp.  Hardw. 
826 ;  it  was  a  case  of  prohibition,  argued  by  eminent  dri- 
lians,  and  involved  an  elaborate  discussion  upon  the  autho- 

(«)  2  Phaiim.  1.  (ft)  Id.  5,  note.  (c)  2  Addams,  177. 
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rity  of  the  canons.     Lord  Hardwicke  there  says,  "  Sub-  ^*«*-  <»/  ^'««» 

.  1842 

quent  acts  of  Parliament  in  the  affirmative  only,  although 

giving  new  penalties,  are  never  taken  to  be  a  repeal  of 
former  acts,  unless  there  be  negative  words,  or  a  plain  con- 
trariety between  the  two  acts,  so  as  there  is  a  plain  indi- 
cation in  the  latter  of  an  intention  to  repeal  the  former/' 
In  the  present  case,  I  can  see  no  intention  that  the  late 
act  should  repeal  the  former,  and  therefore,  on  this  and 
other  grounds,  our  judgment  must  be  for  the  plaintiff. 

Parke,  B. — I  am  of  the  same  opinion,  and  think  the 
plaintiff  may  maintain  an  action  for  his  stipend.  The 
main  question  is,  whether  the  statute  of  Hen.  8  is  re- 
pealed by  the  statute  of  Victoria,  and  whether  the  curate 
can  recover  in  a  court  of  common  law.  It  is  to  be  ob- 
served, that  as  the  words  of  the  latter  act  are  afiSrmative, 
both  statutes  are  compatible,  and  may  well  stand  together. 
The  language  of  the  statute  of  Victoria  affords  strong 
ground  for  the  argument,  that  as  the  courts  of  common 
law  cannot  determine  what  salary  the  curate  is  to  receive, 
so  neither  can  they  assist  him  in  recovering  it ;  and  un- 
doubtedly that  argument  applies,  where  the  curate  is  ap- 
pointed under  that  act ;  but  if  the  curate  is  not  appointed 
by  the  bishop,  the  statute  of  Hen.  8  remains  in  full  force 
and  effect.  It  is  said  that  the  canon  law  requires  the 
curate  to  be  licensed,  but  I  should  have  great  difficulty  in 
determining  that  the  effect  of  the  statute  of  Hen.  8  is  taken 
away  by  the  canons  of  1603 ;  that  question,  however,  need 
not  be  considered  here ;  for  I  am  not  satisfied  that  the 
plaintiff  need  be  licensed  under  the  48th  canon.  A  li- 
cense applies  to  the  case  where  the  appointment  is  per- 
manent, but  here  the  plaintiff  is  employed  by  the  seques- 
trators, and  is  not  appointed  for  any  specified  time.  The 
sequestrators  are  to  see  that  the  duties  of  the  parish  are 
performed  by  somebody,  and  accordingly  they  appoint  the 
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fek.qfPUmt,  plaintiff  for  a  short  period ;  it  may  not^  perliaps^  be  neees- 

'  sary  for  them  to  provide  for  more  than  two  Sundays.  Un- 

Dakiwi  der  the  circomstances  of  the  present  case,  I  think  the 

sbamam.  plaintiff  is  entitled  to  onr  judgment. 

Alderson^  B.,  and  Ournst,  B.,  concorred. 

Judgment  for  the  plaintiff. 


AfrUZO. 


Chambbrlatne  v.  Grbim. 


The  plaintiff;  xlUMFREY  had  obtained  a  rule  calling  upon  the  plain- 
iinai^ttdgment  tiff  to  shew  cause  why  the  ca.  sa.  issued  against  the  de- 
Court!5?Ei-**  fendant  should  not  be  set  aside,  and  the  defendant  dis- 
chequer,  after,    charged  out  of  custody.     It  appeared  from  the  affidarits, 

wards  proceed-  '■•.«•      a       i.  i*i.i 

cd  for  the  same  that  the  plaintiff,  after  having  obtained  judgment  against 
by"foreignat°  ^^^  defendant  in  this  Court,  proceeded  against  him  hj 
Ir*'^"^  *'"-.*•  foreign  attachment  in  London.    On  the  14th  of  MsicL 

Lord  Mayor's  °  ^ 

Court  in  Loo.  the  defendant  surrendered  himself  into  custody,  in  dis- 

defendant's  charge  of  the  attachment.     On  the  15th,  this  ca.  sa.  was 

fendwii  «^-^*"  ^^^^  ^^*  against  him,  by  virtue  of  which  the  defendant 

rendered  him-  ^as  detained  iu  custody.     On  the  19th  of  March,  judir- 

self  into  custody  "^  .  >J     e 

in  discharge  of  meut  of  uoupros  for  uot  declaring  was  signed  in  the 
*  *  **^  '        Mayor's  Court :  it  being  stated  that  the  mode  of  aban- 
doning proceedings  in  the  Mayor's  Court  was  not  to  dis- 
continue the  action,  but  to  allow  the  defendant  to  sign 
judgment  of  nonpros  for  want  of  a  declaration. 


ment ;  and  on 
the  following 
day,  whilst  he 
was  so  in  cus- 
tody, the  plain- 
tiff issued  a 
ca.  sa.,  under 
which  the 
defendant  was 
detained : — 
iMd,  that  the 
ca.  sa.  was  not 
Inregular ;  and 
tliat,  the  plain- 
tiff having 

•taadoned  his  proceedings  in  the  Lord  Mayor's  Court,  and  the  defendant  having  in 

flMmoc  obtained  Judgment  of  nonpros  thereon,  there  was  no  ground  for  hia  diachs^ge  under  the 
Sfsltable  jurisdiction  of  the  Court. 


JV,  H,  Watson  shewed  cause. — The  ca.  sa.  is  not  irregu- 
lar, and  as  the  judgment  is  unsatisfied,  there  is  nothing  to 
prevent  the  plaintiff  from  issuing  execution.      {Parke,  B.— 
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Mr.  Humjrey,  on  moving  for  the  rule^  relied  upon  Burdus  ^ck  o/pum, 
y.  SatchweU  {a),  as  an  authority  to  shew  that^  there  being  - 

an  action  pending  in  the  Mayor's  Court,  which  had  not  Chamberlatnb 
been  discontinued,  it  was  irregular  to  issue  a  ca.  sa.  in  this  grbbn. 
court.]  The  case  of  Burdus  y.  SatchweU,  if  it  can  be  sup- 
ported at  all,  is  distinguishable.  There,  after  a  writ  of 
error,  the  plaintiff  brought  an  action  on  the  judgment ; 
afterwards  the  writ  of  error  was  nonprossed  for  want  of 
transcribing  the  record,  and  the  plaintiff,  without  discon- 
tinuing his  action  on  the  judgment,  took  the  defendant's 
goods  in  execution  by  testatum  fieri  facias,  which  was  held 
irregular.  But  there  both  proceedings  were  in  the  same 
Court,  and  that  Court  had  jurisdiction  oyer  both.  [Alder- 
son,  B. — ^And  both  proceedings  were  being  continued  at 
the  same  time.]  Here,  notwithstanding  the  proceeding 
in  the  Mayor's  Court,  the  judgment  is  unsatisfied.  That 
was  a  proceeding  against  the  goods  of  the  defendant,  and 
the  defendant  has  voluntarily  surrendered  himself  to  release 
his  goods  from  the  attachment.  One  of  the  proceedings 
has  been  put  an  end  to  by  the  judgment  of  nonpros ;  but 
in  Burdus  v.  SatchweU  they  were  both  continuing.  In 
fFood  y.  Thompson  (b),  the  Court  of  Common  Pleas  held, 
on  the  authority  of  Bromley  y.  Peck  (c),  that  a  defendant 
may  be  arrested  in  an  action  in  a  Court  at  Westminster, 
after  having  surrendered  in  discharge  of  a  foreign  at- 
tachment in  the  Mayor's  Court  of  London,  for  the  same 
cause. 

Humjrey,  in  support  of  the  rule. — ^The  ca.  sa.  was  clearly 
irregular.  The  plaintiff  having  obtained  his  judgment  in 
this  Court,  pursued  another  remedy  by  attachment  in  the 
Mayor's  Court,  on  which  the  defendant  surrendered;  and 
then  the  plaintiff  proceeds  by  ca.  sa.  on  the  judgment  in  this 

(a)  Barnes,  208.  (b)  5  Taunt.  851.         (e)  Ibid.  852,  n. 
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Etch.  9f  PUm,  Courtj  on  which  the  defendant  is  detained  ;  he  ia  therefore 
•  ^    twice  detained  in  prison  for  the  same  cause  of  action*  £ar- 

CHAMBBRLATiBificf  Y.  Soickwell  is  an  anthoritj  in  favoiir  of  tlie  defendant, 
Gftcev.       and  it  makes  no  difference  that  there  the  proceedings  were 
in  the  same  C!ourt ;  it  is  equally  irregular  whether  they  be 
in  the  same  Court  or  another.    [Lord  Abinger,  C.  B. — We 
have  no  jurisdiction  where  the  proceeding  is  in  another 
Court.]      Burdui  v.  Saichwell  went   upon   the  genenJ 
principle,  that  two  writs  of  execution   against  the  per- 
son cannot  issue  at  the  same  time  for  the  same  cause  of 
action. 


Parke,  B. — It  seems  to  me  that  there  is  no  irregularity 
in  this  case,  but  that  the  circumstances  merely  afford 
ground  for  an  application  to  the  discretion  of  the  Court,  to 
relieve  the  defendant  from  the  consequences  of  two  reme- 
dies for  the  same  debt  being  pursued  at  the  same  time.  It 
is  analogous  to  the  case  of  a  person  bringing  two  actioni 
for  the  same  debt,  where  it  is  the  practice  of  the  Court  to 
relieve  the  defendant  on  motion,  instead  of  leaWng  him 
to  plead  the  pendency  of  the  former  action.  This  ca.  sa. 
cannot  be  said  to  be  irregular,  inasmuch  as  the  judgment 
is  regular,  and  all  proper  steps  have  been  taken  in  respect 
of  the  execution  founded  on  that  judgment.  The  objec- 
tion that  another  proceeding  is  taken  at  the  same  time  ii 
merclv  a  collateral  matter,  and  does  not  make  the  ca.  ss^ 
irregular.  AMiether  the  case  in  Barnes  was  rightly 
decided  or  not,  it  is  unnecessary  to  discuss ;  it  may  have 
been  an  application  to  the  equitable  jurisdiction  of  the 
Court,  and  the  word  *'  irregular  "  may  have  slipt  into  the 
report  by  accident.  But  admitting  it  to  be  irregular  to 
commence  a  second  proceeding  on  the  same  judgment  in 
the  same  Court,  here  the  proceeding  is  in  a  different  Court, 
and  that  does  not  constitute  an  irregularity,  whatever 
ground  it  may  afford  for  the  exercise  of  the  equitable  ju- 
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risdiction  of  the  Court.    In  the  present  case  that  is  unne-  Exeh',of  pUm, 
cessary,  as  the  proceeding  in  the  Mayor's  C!ourt  has  been     ^        "'  ^ 
put  an  end  to  by  a  nonpros.  Chamberlatne 


V, 

Green. 


Aldbrson^  B. — I  agree  in  thinking  that  this  is  properly 
the  subject  of  an  application  to  the  equitable  jurisdiction  of 
the  Court.  In  the  case  in  Barnes^  both  proceedings  were 
pending  at  the  same  time,  and  that  was  one  ground  for 
setting  aside  the  execution. 

IloLFE,  B.,  concurred. 

Rule  discharged. 


Ford  v,  Nassau.  jpril  29. 

yj%  C.  JONES  moved  (April  15)  for  a  writ  of  habeas  The  Court 
corpus,  to  be  directed  to  the  sheriff  of  Middlesex,  com-  ThJbel/eorl 
manding  him  to  bring  up  the  body  of  the  plaintiff,  in  P"'  ^  *"^°^ 
order  that  he  might  be  enabled  to  move  in  person  to  set  custody  under 
aside  two  writs  of  attachment  for  non-payment  of  costs,  to  enable  him ' 
under  which  he  was  in  custody.   The  affidavit  of  the  plain-  lonTsVtT'" 
tiff  stated,  that  he  had  been  informed  and  believed  that  he  ^^^^' 
had  good  ground,  upon  the  merits,  for  his  application  to 
the  Court  to  set  aside  the  attachments. 

Parke,  B. — I  am  not  aware  of  any  precedent  for  such 
an  application.  In  the  Attorney-General  v.  Hunt  (a),  this 
Court  refiised  to  grant  a  habeas  corpus  to  enable  a  defend- 
ant in  an  information,  who  was  confined  in  a  county  gaol 
under  sentence  of  another  Court  for  Ubel,  to  attend  in 
Court  at  Westminster,  and  conduct  his  defence  in  person ; 
and  in  Rex  v.  Parkyns  (6),  the  Court  of  King's  Bench  re- 
fused a  similar  application,  where  the  object  was  to  shew 

(a)  9  Price,  147.  (6)  3  B.  &  Aid.  679. 


794  CASKS    IN    THK    EXCHEQUER, 

Rteh,  of  PUoM,  cause  against  a  rule  for  a  criminal  information.     Yon  had 

better  look  into  the  authorities^  and  apply  again. 

Jones  now  renewed  his  application,  and  said  the  only  au- 
thority he  could  find  was  the  case  of  the  Atiamey^General 
V.  Cleave  {a),  where  this  Court  granted  a  writ  of  habeas 
corpus  to  bring  the  defendant  into  Court,  for  the  purpose 
of  enabling  him  to  defend  an  information  filed  against  him 
for  selling  unstamped  papers. 

Parke,  B. — ^The  difficulty  is  to  see  in  what  form  the 
writ  is  to  be.  A  writ  of  habeas  corpus  is  issued  for  some 
specified  purpose,  either  ad  testificandum,  or  ad  respon- 
dendum, as  the  case  may  be.  There  is  no  general  form 
for  a  writ  of  habeas  corpus;  and  as  there  is  no  authoritjr 
for  doing  this,  we  cannot  grant  the  application. 

The  rest  of  the  Court  concurred. 

Rule  refused. 

(a)  2  Dowl.  P.  C.  668. 
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Rveh.  of  Pleas, 

Lawton  V,  Sutton  and  Others.  >*^.^^-l-^ 

Covenant.    The  declaration  stated,  that  by  a  certain  i/SUl^. 
indenture,  William  Lawton  demised  to  the  defendants  cer-  s^d?that  it 
tain  mines  of  coal,  cannel.  and  slack  :  that  the  defendants  ''■J  covenanted 

'  '  \  and  agreed 

covenanted  with  Lawton  and  the  parties  who,  for  the  time  between  the 
being,  should  be  entitled  to  the  mines,  that  he  and  the  Lr.'and^e^ 
parties  entitled  should,  when  they  should  think  fit,  employ  f^^]^J^^ 
a  proper  person  at  each  machine,  set  up  for  weighing  coals,  ^^  «>•>  mines, 

«^  .,     ,  ,  ^  6        6  '  that  the  plain- 

&c.,  to  weigh  the  same  and  keep  the  accounts,  the  person  tiffihouid,when 
so  weighing  and  keeping  the  accounts  to  be  paid  by  the  empioyafitand 
defendants :  but  in  case  such  person  should  not  duly  attend  Pfop«' P«npn 

'  r  J  at  each  machine 

at  the  same  machine,  and  duly  keep  the  necessary  accounts,  for  weighing 
the  defendants  were  authorized  to  discharge  such  person,  ihouid  weigh 
The  declaration  then  stated,  that  the  plaintiff,  being  the  k^pAc ac"* 
person  entitled  to  the  mine,  employed  one  John  Hargreaves  *?""f*»  *"* 

that  hit  wagei 

at  a  machine  in  the  mine,  for  the  purpose  of  weighing  thouid  be  paid 
coals,  &c.,  and  of  keeping  the  accounts  thereof.     Breach,  anu;  but^that' 
that  although  Hargreaves  had  done  the  usual  work  at  the  '"^/^^uid 
machine,  and  had  duly  attended  thereto,  and  had  regularly  no^  ^^^i  attend 

at  the  machine, 

kept  the  necessary  accounts,  yet  the  defendants  had  refused  and  duly  keep 
to  pay  him  any  wages,  whereby  the  plaintiff  had  been  accounS^? 
compelled  to  pay  him  the  necessary  wages,  amounting  to  d«fen<>*nuwere 
a  large  sum,  to  wit,  &c.    Plea,  that  the  said  John  Har-  diMharge  him. 
greaves  was  not  a  fit  and  proper  person;  that  he  had  not  that  the  piaindir 
done  the  usual  work  at  the  machine,  nor  had  duly  attended  ^^g'^iJ^/il^*' 
thereto,  nor  had  duly  kept  the  necessary  accounts: — on  proper perwn, 

,   ,  and  alleged  aa 

which  issue  was  taken.  a  breach,  that 

At  the  trial  before  CoUman,  J.,  at  the  last  Chester  As-  J^^^^y 
sizes,  it  appeared  that  Hargreaves  had  been  appointed  by  ^™  S'f ''Sn * 
the  plaintiff,  and  had  been  in  attendance  at  the  machine  pleaded,  that 
for  three  months ;  that  the  defendants  had  then  dismissed  a  fit  and  proper 

person,  that  he 
had  not  duly 
attended  to  the  machine,  and  had  not  duly  kept  the  necessary  accounts.  At  the  trial,  it  waa 
proved  that  J .  H.  had  been  appointed,  and  had  attended  for  three  months,  after  which  period  he  was 
dismissed  as  incompetent  by  the  defendants : — Heldt  that  the  plaintiff  was  not  entitled  to  judg- 
ment non  obstante  veredicto :  the  appointment  of  a  fit  and  proper  person  being  a  condition  pre- 
cedent to  the  defendants*  liability  to  pay  wages. 
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Bxch.  qfPleoi,  him  without  notice,  on  the  ground  of  incompetency,  and 
^    ^     ^     refused  to  pay  him  any  wages.    The  jury  found  that  Har- 
lawton       greaves  was  not  a  proper  or  competent  person,  and  returned 
SuTTOK.      a  verdict  in  favour  of  the  defendants. 

On  a  former  day  in  this  term  (April  18), 

Jervis  moved  for  a  rule  to  shew  caase  why  there  should  not 
be  a  new  trial,  or  why  there  should  not  be  judgment  for  the 
plaintiff  non  obstante  veredicto. — Hargreaves  never  having 
been  properly  dismissed,  and  no  notice  having  been  given, 
he  was  entitled  to  be  paid  wages  for  the  time  he  was  ac- 
tuaUy  employed.     The  plaintiff  is  to  appoint  a  proper  per- 
son to  weigh  coals  and  keep  the  accoimts ;  if  he  does  not 
duly  attend  and  duly  keep  the  accounts,  then  the  defend- 
ants may  discharge  him ;  but  until  they  do  so  they  are 
bound  to  pay  him.     All  that  the  plaintiff  is  to  do,  is  to 
select  a  proper  person.     The  learned  Judge  treated  it  as 
a  dry  question  of  law,  and  ruled  that  the  conduct  of  the 
plaintiff,  in  not  appointing  a  proper  person,  was  an  answer 
to  the  action,  as  that  was  a  condition  precedent.     Bat  by 
the  terms  of  the  contract,  the  lessees  are  bound  to  pay  him 
until  they  dismiss  him,  and  the  plaintiff  would  presume 
that  he  was  capable,  unless  they  gave  him  notice  to  the 
contrary.     Secondly,  this  is  not  a  plea  which  is  severable, 
and  it  was  necessary  to  establish  the  whole  of  it.     The 
plea  is,  that  Hargreaves  was  not  a  fit  and  proper  person, 
that  he  had  not  done  the  usual  work  at  the  machine,  nor 
had  duly  attended  thereto,  nor  duly  kept  the  necessary  ac- 
counts.    Now  it  was  not  pretended  that  Hargreaves  had 
not  attended  every  day,  and  kept  the  accounts  until  he  was 
dismissed.     Suppose  that  he  was  a  fit  and  proper  person, 
but  that  he  did  not  properly  keep  the  accounts ;  the  de- 
fendants are  bound  to  pay  him  unless  they  dismiss  him, 
and  give  the  plaintiff  notice  of  it.     The  plaintiff  is  not  sup- 
posed to  be  ujK)n  the  premises,  but  the  defendants  are. 


^ 
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Consistently  with  this  plea,  the  jury  may  have  found  that  ^ch,  of  puat, 

he  was  a  fit  and  proper  person,  but  that  he  did  not  pro-  *  ^ 

perly  keep  the  accounts.     [Parke,  B. — ^We  will  consult  my  Lawtok 

Brother  CoUman,']  Sutton. 

Cur.  adv.  vult. 
On  this  day, 

Fa&ke,  B.,  said : — In  this  case  Mr.  Jervis  moved  for  a 
new  trial,  and  also  for  judgment  for  the  plaintiff  non  ob- 
stante veredicto.  By  the  covenant  made  between  the 
plaintiff  and  the  defendants,  the  former  was  to  employ  a 
fit  and  proper  person  to  attend  the  machine  and  keep  the 
accounts,  the  defendants  covenanting  to  pay  his  wages. 
The  declaration  averred,  that  the  plaintiff  did  appoint  a 
person,  and  that  such  person  was  a  fit  and  proper  person, 
and  that  he  attended  at  the  machine,  did  the  usual  work, 
and  kept  the  necessary  accounts.  Whether  this  was  the 
case  or  not,  was  a  question  for  the  jury.  They  had  ground 
for  thinking  that  Hargreaves  was  not  a  fit  and  proper  per- 
son, and  we  cannot  say  that  their  verdict  was  wrong.  Nor 
do  we  see  any  ground  for  entering  judgment  for  the  plaintiff 
non  obstante  veredicto.  The  appointment  of  a  fit  and  pro- 
per person  is  a  condition  precedent  to  the  defendants'  lia- 
bility to  pay  such  person  his  wages.  It  is  argued,  that 
the  defendants  had  the  use  of  his  services ;  that  they  had 
the  power  of  dismissing  him  in  case  of  incompetency, 
but  that  if  they  did  not  dismiss  him,  they  were  bound  to 
pay  him  his  wages.  We  do  not,  however,  think  that  the 
power  of  dismissal  qualifies  the  rest  of  the  covenants  to 
this  extent.  If  the  person  apjibinted  was  incompetent,  the 
defendants  were  not  bound  to  pay  his  wages,  although  they 
had  also  in  their  hands  the  other  remedy  of  dismissal. 
There  will  therefore  be  no  rule. 

Rule  refused. 
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Mjceh.  qf  Pieoi, 
1842. 

April  29.  Smith  and  Another  v.  William  Henderson. 

An  acdon  v/ AS£  against  the  defendant,  for  negligence  in  navigatiiig 

being  brought  ,  ^    ^  ** 

againit  wii-  a  vessd  On  the  Biyer  Thames,  whereby  she  ran  fool  of  and 

l!rfoJ*n(J'  damaged  a  vessel  of  the  pbiinliffs. 

"^°**y^^-         At  the  trial  before  Ro^e,  B.,  at  the  Middlesex  sittings 

•el,  and  the  dr-  in  Hilary  Term  last,  it  appeared  that   the   action  was 

under  which  bronght  against  the  defendant  as  the  pilot  having  the 

tookdiaee"  wianagement  and  direction  of  the  vessel  in  question.     The 

hATing  been  plaintiffs  having  given  evidence  to  shew  that  the  drcimi- 

proTed,  it  was 

oiijected  that  stanocs  under  which  the  collision  and  the  n^ligence  im- 
had  been  given  puted  took  place,  it  was  objected  that  no  evidence  had 
^^^  thl^"^'  been  given  that  the  defendant  was  the  pilot  who  had  the 
piiotin  charge  charge  of  the  vessel  at  the  time  the  accident  occuned: 
whereupon  the  whereupon  the  plaintiffs'  counsel  called  out  *'  Mr.  Uen- 
•eT^omed  outT'  derson!''  intending  to  call  the  defendant's  son  as  a  wit- 
"  Mr.  Bender-  j^ggg  ^  prove  that  fact.    A  person  in  C!ourt  answered 

•on !    upon 

which  a  perron   "  here,''  and,  coming  forward,  said,  "  I  am  the  pilot" 

ed'* here;"  and  He  was  uot  swom;  but  One  of  the  plaintiffs'  witnesses, 

^e^'  iiJL"™  It  ^^^  ^^  8^^^  ^^  board  at  the  time  of  the  accident,  proved 
was  proved  by    that  he  had  seen  this  person  then  acting  as  pilot.    Hie 

one  of  the  wit-  .    .  o         «- 

nesses  who  had  Icamed  Judge  being  of  opinion  that  there  was  no  evidence 
Se  ToseUt^e  ^^^  ^^^  J^^  ^^  ^^  identity  of  the  defendant,  directed  a 
dd*  ^'  A*  lb '  "^^^^^*  ^  ^  entered,  giving  leave  to  the  plaintiffs  to  move 
had  seen  that  to  sct  that  uonsuit  aside,  and  to  enter  a  verdict  for  the 
£g^ pilot:—   8iun  of  20/.  14t.,  the  amount  of  the  dam%e  found  by  the 

/Te/a;  that  thU    • 
was  sufflcient      J  ***/  • 
eridenoeof  the 
identity  of  the 

defendant  with       Martin  having,  in  Hilary*Term  last,  obtained  a  rule  ac- 

the  pilot.  J.      , 

*^  cordingly, 

Montagu  Chambers  now  shewed  cause. — Assuming  that 
the  negligence  was  proved,  the  identity  of  the  defendant 
was  not  made  out  by  proper  evidence.  The  defendant 
ought  not  to  be  bound  by  the  statement  of  a  party  not 
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upon  oath.    The  question  is,  whether  the  pilot  is  the  Exek  qfPieasf 
present  defendant ;   and  there  ought  to  be  evidence  on  *  ^ 

oath  to  the  person  of  the  defendant ;  a  person's  merely  Smith 
answering  to  the  name  of  Henderson  amounts  to  nothing,  Hsnoersoii. 
unless  it  be  shewn  that  he  is  William  Henderson  the  de- 
fendant. In  actions  on  bonds  and  promissory  notes, 
it  is  not  enough  to  shew  that  they  bear  the  signature  of  a 
person  of  the  same  name,  but  the  plaintiff  must  iden- 
tify the  defendant  with  that  person.  Thus,  in  Whiielocke 
V.  Musgrove  {a),  it  was  held,  that  in  an  action  upon  an  in- 
strument, the  subscribing  witness  to  which  is  dead  or  re- 
sides abroad,  it  is  necessary,  besides  proving  the  hand- 
imting  of  the  subscribing  witness,  to  give  some  evidence 
of  the  identity  of  the  party  sued  with  the  party  who  ap- 
pears to  have  executed  the  instrument.  So  here,  there  ought 
to  have  been  something  besides  the  name  to  connect  the  de- 
fendant with  the  pilot.  [Parke,  B. — Similarity  of  name  and 
residence,  or  similarity  of  name  and  trade,  will  do.  This  is 
an  action  against  William  Henderson,  who  is  a  pilot ;  then 
a  man  gets  up  in  court,  who  is  a  pilot,  and  answers  to  the 
name  of  Henderson.]  The  answer  given  by  the  man  is 
not  upon  oath.  A  statement  or  admission  of  a  stranger 
cannot  be  used  to  affect  the  defendant.  K  at  the  time  he 
was  at  the  helm  he  had  been  asked  his  name,  and  he  had 
said  '' William  Henderson,''  that  declaration  might  have 
been  admissible,  as  it  would  have  been  part  of  the  res  gestae. 
In  MiddMon  v.  8and{fdrd{b),  where  issue  was  joined  on  non 
est  fieustum,  it  was  held  that  some  evidence  must  be  given 
of  the  identity  of  the  party  executing  the  deed,  which  was 
not  to  be  presumed  fix>m  its  having  been  executed  by  a 
person  in  his  name,  in  the  presence  of  the  attesting  wit- 
ness, who  was  unacquainted  with  him.  Da$npier,  J.,  there 
held  that  some  evidence  of  identity  was  indispensably 

(a)  1  Cr.  &  M.  511.  {h)  4  Camp.  34. 
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Bxek.qfPUmB,  neoessaiy;  and  he  siid,  **  Eyen  presmning  that  the  name 

^         *  ^    of  the  person  who  executed  the  bond  was  Thomas  Sand- 

Sm iTB        ford^  how  did  it  appear  that  this  iras  the  Thomas  Sandford 

Hehmbiok.    sued  in  the  present  action  ?"   So  here,  there  is  nothing  but 
the  simihrity  of  name.  Again,  in  PmrHns  ▼.  Hawktkam  (a), 
it  was  held  by  Hohrayd^  J.,  that  on  non  est  factum  pleaded 
to  a  bond,  it  was  not  sufficient  to  prove  the  execution  by  a 
person  who  executed  in  the  name  of  the  defendant,  with- 
out proof  of  identity.    A  person's  appearing  in  conrt,  and 
bearing  the  name  of  Henderson,  and  sworn  to  be  the  pilot, 
was  not  enough;  his  identity  with  the  defendant  ought  to 
haye  been  shewn.     Hefmell  t.  Lyon  (b)  may  perhaps  be 
relied  upon  on  the  other  side,  but  that  case  is  distinguish- 
able, because  there  the  identity  of  the  defendant  was  made 
out  by  character  and  description,  as  well  as  by  name. 

Martin,  in  support  of  the  rule,  was  stopped  by  the 
Court. 

Lord  Abinger,  C.  B. — ^It  appears  to  me  that  this  role 
ought  to  be  made  absolute.  The  action  was  brought 
against  William  Henderson,  a  pilot,  and  a  person  in  court 
answers  to  the  name  of  Henderson,  and  is  proved  to  be  s 
pilot,  and  to  have  been  the  pilot  on  board  the  vessel  in  ques- 
tion. That  is  evidence  from  which  the  jury  might  assume 
him  to  be  the  defendant.  But  then  Mr.  Chambers  objects 
that  the  statement  is  not  made  upon  oatii.  As  to  that, 
there  are  many  things  which  are  incapable  of  strict  l^al 
proof.  A  man's  name  is  a  mere  matter  of  reputation;  that 
which  is  termed  in  Scotch  law  the  status  of  a  man,  is  matter 
of  reputation :  and  if  precise  evidence  of  the  relationship  rf 
one  man  to  another,  or  other  matters  of  that  nature,  were 
always  required,  no  fact  of  that  kind  could  ever  be  proved 

in  practice.     Here,  there  was  evidence  of  the   identitv 

• 

(a)  2  Stark.  N.  P.  C.  239.  (6)  1  K.  fir  Aid.  182. 
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of  the  defendant,  although  it  was  not  proved  directly  that  Eseh,  of  Pleat, 

the  name  of  the  party  who  answered  in  court  was  "#J-  .J!^ 
liam."     There  was  evidence  that  he  was  a  pilot ;  that  he        Smith 

was  the  pilot  on  board  the  vessel;  and  he  answered  to  the  Henderson. 
name  of  Henderson.     I  think  that  is  sufficient. 

Parke,  B. — I  think  there  was  some  evidence  of  iden- 
tity. The  defendant  is  sued  on  the  face  of  the  declaration 
as  William  Henderson,  a  pilot.  A  man  in  court  answers 
to  the  name  of  Henderson,  is  a  pilots  and  was  proved  to 
be  the  pilot  acting  on  board  the  vessel.  He  therefore  ful- 
fils the  description  in  the  declaration  in  two  respects,  at 
least,  that  his  name  and  calling  resemble  those  of  the  al- 
leged defendant. 

Aldeeson,  B. — I  am  of  the  same  opinion.  If  the  very 
strict  proof  required  by  Mr.  Chambers  were  necessary,  it 
would  be  almost  impossible  to  try  any  cause  whatever. 

RoLFE,  B.,  concurred. 

Rule  absolute. 
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JSxek.  qf  PUa», 
1842. 

April  29.  Thoenton  and  Another  v.  Cb arlks. 

Attumptit  (or     AsSUMPSIT  for  goods  sold  and  delivered,  and  on  an 

goods  sold  and  .     ^   ,    -» 

deliTered.    It      aCCOUnt  Stated. 

aiJ^r^V     Plea,  non  assumpsit. 

broker,  em.  ^t  the  trial  before  Lord  Abinger,  C.  B.,  at  the  London 

plcnred  by  the 

pUintia  toseu  sittings  after  hist  Michaehnas  Term,  it  appeared  that  the 
tallow,  sold  50  Action  was  brought  for  the  price  of  50  casks  of  tallow,  al- 
anLand^ihe^'  Icged  to  have  been  sold  and  deliyered  by  the  plaintiffs  to 
remainder  to  the  defendant.  On  the  20th  of  February  1841,  the  plain- 
ties,  to  be  de-  tiffs  instructed  their  brokers,  Messrs.  Smith  ft  MarshsD, 
ll^nd^t^.  to  seU  for  them  200  casks  of  tallow,  to  be  deliyeitxl  be- 

2Sr^^ii!*\ht*  *^®®^  *^®  ^**  ^^  September  and  the  81st  of  December 

bought  note  he  following,  and  ou  the  same  day  receiyed  from  the  broken 

transacUon  as  &  >old  notc,  in  the  following  terms : — "  London,  20th  Feb. 

So'Si^klfor'*^  1841.— Sold  for  Messrs.  B.  &  R.  Thornton  ft  West,  to  onr 

«<  his  prin-  principals,  200  casks  of  St.  Petersburgh  first  sort  of  yellow 

cipals,"  i.  e. 

the  buyers;  and  Candle  tallow/' &c.    The  bought  notc  was  in  the  same 

Masaie  of^'  terms,  except  that  it  stated  the  purchase  to  be  of  50  caslu, 

hu^  ril^dpljs.  "  ^^'  ^™  principals.'*    The  entry  in  the  brokers'  book  wsi 

In  his  book  he  as  foUows  :— "  London,  20th  Feb.  1841. — Sold  for  Messrs. 

stated  the  de*> 

fendant  as  the  B.Thomton  &  Wcst,  (Mcssrs. Patou  &Charles,60;  Mr.  John 
So^u'a'lfd  Smith,  50 ;  Messrs.  Cattley  &  Stephenson,  100),  200  of  St 
the  two  other     Petcrsburgh  first  sort  of  yellow  candle  tallow,"  &c.    All 

parties  as  pur-  "  "^  .  . , 

chasers  of  the     the  aboYO  documcuts  wcrc  put  in  evidence  at  the  trisL 

remainder. 
There  was  no 

disclosure  of  the  principals  on  either  side.  About  the  time  appointed  for  the  deUvery,  the  broker 
urged  the  defendant  to  buy  100  other  casks  of  a  third  person,  and  on  the  Utter  objecting  to  dosa» 
on  the  ground  that  the  50  casks  already  contracted  for  by  him  would  soon  be  deliveredt  offered  to 
"  put  off"  those  casks.  The  50  casks  were  never  actually  delivered  to  the  defendant.  It  was  ob- 
jected, on  this  evidence,  that  the  plaintiff  ought  to  be  nonsuited,  on  twogroimda :  first,  thatinv- 
much  as  there  was  a  variance  between  the  bought  and  sold  notes,  the  broker's  book  not  bang  evi- 
dence of  the  contract,  there  was  no  valid  contract ;  secondly,  that  there  waa  nothing  to  shew 
any  delivery  of  the  50  casks  to  the  defendant.  The  learned  Judge  being  of  that  opinion,  non- 
suited the  plaintiffs : — Heldf  that  the  nonsuit  was  wrong  on  the  second  ground,  it  being  a  ques- 
tion for  the  jury,  whether  the  words  **  put  off"  meant  a  sale  of  the  gooida  to  a  third  penon  by 
the  broker  on  account  of  the  defendant,  or  a  postponement  of  the  delivery  with  or  without  the 
consent  of  the  plaintiffs. 

Q^4tret  whether  the  memorandum  of  a  sale  in  the  broker's  bonk,  signed  by  him,  is  admisa- 
ble  as  evidence  of  the  contract,  to  satisfy  the  Statute  of  Frauds,  in  cases  where  there  is  no  other 
written  contract,  or  where  the  bought  and  sold  notes  disagree. 
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The  names  of  the  principals  on  either  side  were  not  dis-  E*eh,qfPiea9» 
closed.    On  the  14th  September,  the  plaintiffs  delivered  to  '  ^ 

the  brokers,  in  fulfilment  of  their  contract,  75  casks  of  tal-  thounton 
low,  and  on  the  22nd  of  the  same  month,  the  remaining  CHABLBt. 
125  casks.  On  the  14th  September,  the  broker  Marshall 
applied  to  the  defendant  to  buy  100  casks  of  tallow  fix>m 
another  party,  and  on  the  defendant's  objecting,  on  the 
ground  that  the  50  casks  ah^ady  contracted  for  by  him 
would  be  delivered  between  September  and  December, 
stated  that  he  would  undertake  to  *'  put  off''  the  50  casks. 
It  did  not  appear  clearly  whether  the  words  '^  put  off" 
meant  a  sale  of  the  50  casks  to  a  third  party  by  the  broker, 
on  account  of  the  defendant,  or  whether  it  meant  a  post- 
ponement of  the  delivery,  with  or  without  the  consent  of 
the  plaintiffs.  No  actual  delivery  of  the  50  casks  ever 
took  place.  At  the  trial,  it  was  objected  for  the  defend- 
ant that  the  plaintiffs  ought  to  be  nonsuited,  on  two 
grounds :  first,  that  there  being  a  variance  between  the 
bought  and  sold  notes,  and  the  entry  in  the  broker's  book 
not  being  admissible,  no  valid  contract  had  been  proved ; 
and  secondly,  that  there  was  no  evidence  to  shew  the  de- 
livery of  the  50<;asks  to  the  defendant.  The  learned  Judge 
being  of  that  opinion,  nonsuited  the  plaintiffs,  giving  them 
leave  to  move  to  enter  a  verdict,  if  the  Court  should  be  of 
a  contrary  opinion. 

K  V.  Richards,  in  Hilary  Term  last,  obtained  a  rule 
accordingly,  or  for  a  new  trial. 

Crawder  and  C  A.  Wood  now  shewed  cause. — First,  there 
was  no  legal  contract  entered  into  with  the  plaintiffs,  inas- 
much as  there  was  a  variance  between  the  bought  and  sold 
notes  with  respect  to  the  number  of  the  casks.  The  bought 
and  sold  notes  are  the  only  legal  evidence  of  the  contract : 
ITiorfUon  v.  Kempster  {a).  It  is  clear,  from  Hawes  v.  For^ 
ster  (6),  that  the  bought  and  sold  notes  constitute  the  con- 

(a)  5  Taunt.  786.  (b)  1  M.  &  Rob.  368. 
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Eseh,qfPieai,  tract,  and  therefore  the  broker's  book  is  not  admissible  to 
.  ^^^*  .  prove  it.  IParke,  B. — I  always  thought  it  was,  because  the 
Thornton  broker  is  the  agent  of  both  parties;  he  is  sworn  to  do  his  duty, 
Cu  ARLE8.  and  bound  by  his  bond  to  enter  the  terms  properly.  May  not 
the  entry  in  his  book,  therefore,  be  evidence  of  the  contract 
between  the  parties?]  In  Thornton  v.  Meu3p  (a),  Abbott,  C.  J., 
says,  "  I  used  to  think,  at  one  time,  that  the  broker's  book 
was  the  proper  evidence  of  the  contract;  but  I  afterwards 
changed  my  opinion,  and  held,  conformably  to  the  opinion 
of  the  rest  of  the  Court,  that  the  copies  delivered  to  the 
parties  were  evidence  of  the  contract  they  entered  into, 
still  feeling  it  to  be  a  duty  in  the  broker  to  take  care  thai 
the  copies  should  correspond/'  And  in  Howes  v.  ForHer  it 
was  held,  that  where  a  contract  is  made  through  a  broker, 
the  bought  and  sold  notes  delivered  to  the  parties  consti- 
tute the  contract ;  not  the  entry  made  by  the  broker  ia 
his  book.  That  case,  it  is  submitted,  settled  the  law  on  this 
subject.  IParke,  B. — This  is  not  a  case  like  Howes  y.  For- 
ster ;  here  the  bought  and  sold  notes  do  not  agree,  and 
therefore  there  is  no  contract  on  the  face  of  them.  The 
case  oi  Howes  v.  Forster  is  not  an  authority  against  the  re- 
ception of  such  evidence ;  it  only  shews,  that  although  there 
be  a  contract  in  the  broker's  book,  the  parties  may  by 
their  own  act  constitute  the  bought  and  sold  notes  the  con- 
tract. The  difficulty  with  mc  is,  why  is  a  broker  called 
upon  to  sign  his  books,  and  obliged  by  his  bond  to  do  so, 
if  they  are  not  to  have  a  binding  eflFect?]  In  Thornton  v. 
MeaXy  the  notes  did  not  agree:  so  also  in  Thornton  t. 
Kempster.  Secondly,  tliere  has  been  no  delivery  of  the  50 
casks.  There  was  no  contract  between  these  plaintiffs  and 
this  defendant  at  all, — ^neither  a  sale  nor  delivery ;  but  as- 
suming that  there  was  a  contract,  there  was,  at  all  events, 
nothing  like  a  delivery.  What  took  place  between  the  de- 
fendant and  the  broker  was  nothing  but  a  postponement 
of  the  delivery  to  a  future  period. 

(a)  Moo.  &  Malk.  44. 
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R,  V.  Richards  oni  Martin,  contii. — ^The  real  contract  Exch,of  PU<u, 
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between  the  parties  is  tliat  which  takes  place  verbally ;  bnt  v 

the  statute  requires  that  the  contract  should  be  in  writing,  Thornton 
and  if  any  memorandum  of  that  contract  is  in  writing,  it  is  Charles. 
sufScient.  The  bought  and  sold  notes  may  constitute  such' 
memorandum ;  but  if  there  be  none,  or  none  which  are 
valid,  then  the  contract  in  the  broker's  book  is  the  real  evi- 
dence of  the  contract ;  that  being  an  entry  signed  by  an 
agent  for  both  parties,  lawfully  authorised  so  to  do.  What 
was  said  by  Abbott,  C.  J.,  in  Thornton  v.  Meux,  has  been 
misunderstood.  In  Herman  v.  Neak  (a).  Lord  Ellenborouffh 
says,  "After  the  broker  has  entered  the  contract  in  his 
book,  I  am  of  opinion  that  neither  party  can  recede  from 
it.  The  bought  and  sold  note  is  not  sent  on  approbation, 
nor  does  it  constitute  the  contract.  The  entry  made  and 
signed  by  the  broker,  who  is  the  agent  of  both  parties,  is 
alone  the  binding  contract.  What  is  called  the  bought  and 
sold  note  is  only  a  copy  of  the  other,  which  would  be  valid 
and  binding,  although  no  bought  or  sold  note  was  ever  sent 
to  the  vendor  or  purchaser.*'  [Lord  Abinger,  C.  B.— That 
was  a  case  where  the  bought  and  sold  notes  agreed ;  but 
I  have  this  experience,  that  when  they  differed,  Lord  Ellen- 
borough  nonsuited  the  plaintiff.  If  the  notes  differ,  it  shews 
there  is  no  contract  at  all.  Parke,  B.—Goom  v.  Aflalo  (A) 
was  the  first  case  in  which  it  was  held  that  the  bought  and 
sold  notes  were  sufficient  evidence  of  the  contract.]  In 
Grant  v.  Fletcher  (c),  the  broker's  note  was  held  not  to  be 
binding,  because  it  was  not  signed ;  but  there  Abbott,  C.  J., 
says,  "  The  broker  is  the  agent  of  both  parties,  and,  as 
such,  may  bind  them,  by  signing  the  same  contract  on  be- 
half of  buyer  and  seller.  But  if  he  does  not  sign  the  same 
contract  for  both  parties,  neither  will  be  bound.  The  en- 
try in  the  broker's  book  is,  properly  speaking,  the  original, 
and  ought  to  be  signed  by  him.     The  bought  and  sold 

(a)  2  Camp.  337.  (c)  5  B.  &  C.  436  ;  8  D.  5r  R. 

(6)  6  B.  &  C.  1 1 7;  9  D.  &  R.  148.     5D. 
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Bxeh.  of  Phoi,  notes  delivered  to  the  parties  ought  to  be  copies  of  it.    A 
^   ^      ^    valid  contract  may  probably  be  made,  by  perfect  notes 
Thornton     signed  by  the  broker,  and  delivered  to  the  parties,  although 
Charles,      the  book  be  not  signed;  but  if  the  notes  are  imperfect,  at 
in  the  present  case,  an  iiiwt^iie^/ entry  in  the  book  will  Dot 
supply  the  defect/'    Does  it  not  follow  from  what  he  there 
says,  that  if  the  book  had  been  signed,  it  would  have  been 
in  his  opinion  sufficient?    It  does  not  appear  firom  the  report 
of  Thornton  v.  Meux,  whether  the  broker's  entry  in  that  case 
was  signed  or  not.    In  Goam  v.  Aflalo,  Abbott,  C.  J.,  says— 
''  The  entry  in  the  book  has  been  called  the  original,  and  the 
notes  copies,  but  there  is  not  any  actual  decision  that  a  valid 
contract  would  not  be  made  by  notes  duly  signed^if  the  entiy 
in  the  book  be  unsigned,*^    That  case  does  not  decide  that  if 
the  book  were  signed  it  would  not  be  good  evidence  of  the 
contract,  but  rather  the  contrary.    In  Henderson  v.  Bame^ 
wall  {a),  Hullock,  B.,  says — ''  Bought  and  sale  notes  are  not 
essential  to  the  validity  of  the  contract ;  the  entry  signed  by 
the  broker  is  alone  the  binding  contract,  said  liord  Ellm- 
borough,  in  the  case  of  Heyman  v.  Neale,  which  doctrine  is 
confirmed  by  the  decision  in  Grant  v.  Fletcher" 

Secondly,  the  plaintiffs  ought  not  to  have  been  nonsuited, 
for  it  was  a  question  for  the  jury  whether  the  facts  proved  did 
not  amount  to  a  delivery  to  the  defendant.     The  agreemeot 
that  the  broker  should  "  put  off"  the  goods,  was  an  agree- 
ment that  he  should  receive  them  for  the  defendant,  and 
sell  them  to  a  third  party  on  his  behalf;  it  meant,  not  that 
he  should  postpone  the  delivery,  but  that  he  should  di^pote 
of  the  goods.    If  that  was  the  true  construction  of  the 
transaction,  then  the  delivery  of  the  goods  by  the  plain- 
tiffs to  the  broker  wa9  a  delivery  on  behalf  of  the  defend- 
ant.    Here  the  principals  being  unknown^  the  plaintifi 
had  no  other  means  of  delivering  the  goods  to  the  defend- 
ant than  through  the  medium  of  the  broker ;  and  the  effect 

(a)  1  Y.  &  J. 387. 
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of  the  transaction  was  the  same  as  if  the  tallow  had  ac-  Bxch.  of  Pieat^ 
tuallj  been  deUvered  to  and  received  by  the  defendant.  *  ^ 

THORNT02f 

Lord  Abinger,  C.  B. — As  there  appears  to  be  some  charles. 
doubt  about  the  meaning  of  the  term  '*  put  off"  although 
I  thought  all  parties  understood  it  in  the  same  sense 
at  the  trial,  and  as  some  questions  may  arise  respecting 
the  arrangement  between  the  broker  and  the  defendant, 
the  rule  for  a  new  trial  had  better  be  made  absolute. 


Pabke,  B. — It  appears  to  me  that,  after  all,  this  is  a 
question  of  fact,  to  be  determined  by  the  jury.  Whether 
enough  has  been  done  to  satisfy  the  Statute  of  Frauds,  is 
a  point  that  we  need  not  discuss  at  present.  But  I  ap- 
prehend it  has  never  been  decided,  that  the  note  entered 
by  the  broker  in  his  book,  and  signed  by  him,  would  not 
be  good  evidence  of  the  contract  so  as  to  satisfy  the  Sta- 
tute of  Frauds,  there  being  no  other.  The  case  of  Hawe$ 
V.  Forster  underwent  much  discussion  in  the  Court  of 
King's  Bench,  when  I  was  a  member  of  that  Court,  and 
there  was  some  difference  of  opinion  amongst  the  Judges ; 
but  ultimately  it  went  down  to  a  new  trial,  in  order  to  as- 
certain whether  there  was  any  usage  or  custom  of  trade 
which  makes  the  broker's  note  evidence  of  the  contract. 
In  that  case  there  was  a  signed  entry  in  the  book,  which 
incorporated  the  terms  of  making  the  contract  void  in  the 
event  of  the  non-arrival  of  the  goods  within  a  certain  time. 
The  bought  and  sold  notes,  which  were  delivered  to  the 
parties,  omitted  that  clause.  Certainly  it  was  the  impres- 
sion of  part  of  the  Court,  that  the  contract  entered  in  the 
book  was  the  original  contract,  and  that  the  bought  and 
sold  notes  did  not  constitute  the  contract.  The  jury  found 
that  the  bought  and  sold  notes  were  evidence  of  the  con- 
tract, but  on  the  ground  that  those  documents,  having  been 
delivered  to  each  of  the  parties  after  signing  the  entry  in 
the  book,  constituted  evidence  of  a  new  contract  made  be- 
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^*^\^f^^^^'*  tween  the  parties,  on  the  footing  of  those  notes.     That 

lo42.  , 

case  may  be  perfectly  correct ;  but  it  does  not  decide,  that 
if  the  bought  and  sold  notes  disagree,  or  there  be  a  me- 
Charles.  morandum  in  the  book  made  according  to  the  intention 
of  the  parties,  that  memorandum,  signed  by  the  broker, 
would  not  be  good  evidence  to  satisfy  the  Statute  of 
Frauds.  However,  it  is  not  necessary  to  pronounce  a  de« 
cided  opinion  on  that  part  of  the  case,  because  I  think,  if 
there  has  been  a  delivery,  it  is  clear  it  was  a  delivery  in 
pursuance  of  the  contract  of  the  broker,  and  then  it  would 
bind  the  parties  within  the  statute.  Then  comes  the  ques- 
tion, whether  there  was  a  delivery  or  not  ?  That  appears 
to  me  to  be  a  pure  question  of  fact,  to  be  decided  by  the 
jury,  and  it  turns  upon  the  meaning  of  the  arrangement 
made  between  the  broker  and  the  defendant,  as  to  putting 
off  the  tallow.  If  the  meaning  of  the  term  *'  put  off'^  be, 
that  it  was  to  be  put  off  on  the  defendant's  account,  that 
is,  that  a  new  customer  was  to  be  obtained,  then  the  mo- 
ment the  tallow  was  received  by  the  broker,  it  was  received 
by  him  as  the  agent  of  the  defendant,  and  the  defendant 
was  liable  on  the  contract  as  for  goods  sold  and  delivered. 
But  if  it  merely  means  that  the  broker  was  to  postpone 
the  delivery,  then  there  would  be  this  further  question, 
whether  it  means  that  he  should  make  an  arrangement  with 
the  unknown  principal  to  postpone  it,  and  not  consider  it 
as  a  delivery ;  and  if  that  be  so,  then  the  plaintiffs  must 
fail,  because  there  has  been  no  delivery.  If  it  means,  that 
the  broker,  without  consulting  his  principal,  although  the 
broker  had  received  the  goods  to  deliver  to  the  defendant, 
was  to  postpone  them  contrary  to  his  duty  to  his  principal, 
I  am  strongly  impressed  with  the  opinion  that  that  would 
amount  to  a  dealing  with  the  goods  so  as  to  make  it  a  de- 
livery, and  render  the  defendant  liable  for  them  as  goods 
sold  and  delivered.  All  these  are  questions  of  fact,  which, 
from  a  misunderstanding  at  the  trial,  appear  not  to  have 
been  submitted  to  the  jury.    The  case  is  one  of  consider- 
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able  importance  to  the  parties^  and  it  seems  to  me  to  be  Exch.  of  PUatt 

right  that  the  matter  should  undergo  further  investiga-  *  - 

tion,  when  those  points  will  be  presented  for  the  consi»  Thornton 

deration  of  the  jury;  for,  after  all,  this  is  a  pure  question  Chaelbb. 
of  fact. 

Alderson,  B. — I  also  think  there  ought  to  be  a  new  trial. 
It  seems  to  me  that  this  is  a  question  of  fact ;  but,  as  at 
present  advised,  I  do  not  entertain  much  doubt  as  to  the 
meaning  of  the  words  '^  put  oS"  Another  point  which 
presses  on  my  mind  is,  whether  an  arrangement  to  post- 
pone  the  delivery  of  the  goods,  without  consulting  the  in- 
terest of  the  plaintiffs,  can  be  considered  a  delivery  to  the 
defendant.    On  that  point  I  entertain  great  doubt. 

BoLFE,  B. — I  concur  in  thinking  there  ought  to  be  a  new 
trial.  I  must  confess,  if  I  were  a  juryman,  I  should  have 
little  doubt  what  was  the  meaning  of  the  term  '^put  off.'' 
Judging  from  the  context,  the  meaning  appears  to  be,  that 
the  delivery  from  Thornton  should  be  postponed.  At  the 
same  time,  I  think  it  is  a  question  of  fact,  and  there- 
fore there  cannot  properly  be  a  nonsuit.  I  inferred  from 
the  notes  of  the  trial,  that  all  the  parties  proceeded  on  the 
ground  of  this  being  the  true  construction  of  it,  but  that 
does  not  appear  to  have  been  the  case,  and  I  think,  there- 
fore, there  should  be  a  new  trial. 

Lord  Abinoeb,  C.B. — I  have  purposely  avoided  giving 
any  opinion  about  the  question  of  the  bought  and  sold 
notes,  but  I  desire  it  to  be  understood  that  I  adhere  to 
the  opinion  given  by  me,  that  when  the  bought  and  sold 
notes  differ  materially  from  each  other,  there  is  no  con- 
tract, unless  it  be  shewn  that  the  broker's  book  was  known 
to  the  parties.  With  respect  to  the  other  point,  I  did  not 
imagine  that  any  doubt  existed  m  to  the  witness's  expla« 
nation  of  the  phrase  ''  put  off,"  after  I  had  pointed  out  to 
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Thornton 
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C11ARLB8. 


Bxek.  0/  Pfea$,  him  the  distinction  between  the  deUveiy  <^  the  goods  hj 
'       the  broker,  or  the  holding  of  them  hj  him  as  the  agent  of 
the  defendant,  and  the  undertaking  not  to  deliver  them  to 
the  defendant.    I  thought  nobody  doubted  that  the  wit- 
ness's explanation  was  that  which  I  put  upon  it,  namely, 
that  the  broker  undertook  not  to  deliyer  the  goods.    I 
thought  that  as  he  was  the  agent  to  deliver,  and  was  deal- 
ing with  unknown  principak  on  both    sides,   he  had  a 
discretion  as  to  when  or  whether  he  would  deUver  the 
goods;  that  if  he  delivered  them  to  other  persons,  ex- 
pecting to  get  the  price  for  them,  then  he  complied  with 
the  undertaking  not  to  deliver  them  to  the  defendant. 
I  thought  the  point  intended  to  be  raised  was,  whether, 
when  he,  being  the  middleman,  and  the  agent  of  both 
parties,  received  the  whole  of  the  200  casks,  which  in- 
cluded the  50  bought  by  the  defendant,  his  mere  reception 
of  them  was  the  reception  of  the  defendant.     I  think  that 
the  delivery  of  the  bill  of  parcels  was  a  delivery  to  him  as 
agent  of  the  plaintiffs,  which  he  might  deliver  to  the  buyer. 
The  rule  for  a  new  trial  will  however  be  made  absolute. 


Rule  absolute. 


Jl/ay  2. 

An  action  of 
assumpsit  or 
debt  may  be 
maintained 
against  a  de- 
fendant resident 
in  this  country, 
for  costs  award- 
ed against  him, 
after  appear- 
ance, by  a  de- 
eicet  of  the 
CiNUtofSaMloD 
la  Scotland,  in 
•  ■difiira 


Russell  and  Wife  v.  Smtth. 

Assumpsit  to  recover  the  sum  of  93/.  69.  8d.,  for  costs 
due  to  the  plaintiffs  hj  virtue  of  a  decreet  made  by  the 
Lords  of  Council  and  Session  in  Edinburgh^  whereby  they 
divorced  the  plaintiff,  Elizabeth,  from  the  defendant,  and 
found  the  defendant  liable  to  the  said  Elizabeth  in  the 
costs  and  expenses.  The  defendant  pleaded,  first,  non  as- 
sumpsit ;  secondly,  that  the  defendant  was  not  in  Scotland 
at  the  time  of  the  sumn^^ns  and  action  or  proceedings,  or 
at  the  time  of  pronouncing  the  decreet,  within  tlie  jurisdic- 
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tion  of  the  said  Court;  that  he  had  not  been  summoned  to  Exeh,  o/PUas, 
appear,  and  had  not  any  heritable  property  in  Scotland. 
This  plea  was  struck  out,  on  the  understanding  that  the 
defendant  should  be  at  liberty  to  give  the  facts  stated 
therein  in  evidence  under  the  general  issue.  The  cause 
came  on  for  trial  at  the  Liverpool  Summer  Assizes,  1840, 
before  Roffe,  B.,  when  a  verdict  was  found  for  the  plain- 
tiffs, damages  93/.  bs.  Sd.,  subject  to  the  opinion  of  the 
Court  oA  the  following  case: — Examined  copies  of  the 
summons,  proceedings,  and  decreet,  in  an  action  of  divorce 
in  the  Scotch  courts,  prosecuted  by  the  female  plaintiff,  by 
her  then  name  of  E.  N.,  against  William  Gray  Smith,  or 
Smyth,  were  proved  at  the  trial,  and  copies  thereof  are 
contained  in  the  appendix  to  this  case,  and  may  be  referred 
to  by  either  party  as  part  thereof. 

At  the  trial,  the  plaintiffs  proved,  by  the  evidence  of  an 
advocate  at  the  Scotch  bar,  that  the  practice  of  the  Scotch 
courts  as  to  entering  appearances  is  as  follows :  The  process 
being  in  the  custody  of  the  clerk  of  the  court,  the  procurator 
or  agent  of  the  defendant  applies  to  the  clerk  of  the  court  in 
the  name  of  an  advocate,  to  borrow  the  process  out  for  the 
purpose  of  taking  it  to  the  advocate's  chambers,  to  examine 
it  on  the  part  of  the  defender,  in  order  to  see  whether  any 
defence  can  be  made.  The  clerk  on  this  sends  the  process 
to  the  party  so  applying,  and  at  the  time  of  so  doing, 
makes  a  marking  in  the  margin  according  to  the  following 
form,  ''  alt.  Thomson,  to  see,''  which  he  signs  by  his,  the 
clerk's,  initials,  Robt.  Welsh.  It  appears  by  the  appendix, 
that  the  examined  copy  of  the  summons  proved  in  the  evi- 
dence was  so  marked,  and  the  witness  explained  the  mean- 
ing of  such  marking  to  be,  that  Robert  Welsh,  as  agent  of 
the  other  side  or  defender,  had,  in  the  name  of  Thomson, 
an  advocate,  obtained  the  process,  to  see  it  on  behalf  of 
the  defender.  The  word  ''act."  immediately  preceding,  in 
the  margin,  means  actor  (the  pursuer),  and  "  alt."  means 
alter,  i.  e.,  the  party  who  is  to  appear  on  the  other  side. 
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Bjceh.  of  PUat,  The  agent  then  takes  the  process  to  the  advocate's  cham- 
bers, to  consult  whether  it  is  a  case  to  be  defended  or  not 
This  is  a  regular  method  of  entering  appearances  accord- 
ing to  the  practice  of  the  Scotch  courts.     It  would  not 
be  consistent  with  the  duty  of  the  derk  of  the  court  to 
make  such  a  marking  on  the  margin,  unless  Welsh  had  in 
fact  applied  as  agent  of  the  defender,  and  unless  in  puna- 
ance  of  such  application  the  clerk  in  court  had  in  fact  lent 
him  the  process,  in  order  to  its  being  taken  to  Thomson  as 
the  advocate,  to  consider;  and  if  by  any  mistake  an  erro- 
neous marking  were  made,  it  would  be  the  duty  of  the 
clerk  in  court  to  amend  it ;  and  such  marking,  according 
to  the  practice  of  the  Scotch  courts,  shews  that  an  appear- 
ance has  been  entered.    If  the  advocate  does  not  think  it 
a  case  in  which  a  defence  should  be  made,  the  case  is  not 
defended,  and  the  process  is  returned  to  the  derk.    The 
inquiry  then  proceeds,  not  in  respect  to  the  defendant's 
absence,  but  in  respect  that  no  defences  are  given  in.    The 
marking  on  the  margin  of  the  said  proceedings  in  the 
Scotch  court  at  the  suit  of  Elizabeth  Smith  against  Wil- 
liam Gray  Smith,  indicates  that  an  appearance  was  filtered 
for  the  defender,  but  that  no  defence  was  made  in  the 
above  action,  and  the  proofs  were  taken  and  lent,  and  the 
decreet  in  question  made,  as  in  a  case  in  which  there  were 
no  defences,  and  not  in  absence  or  for  want  of  appearance; 
and  the  said  proceedings  and  decreet  produced  appeared 
to  be  perfectly  regular  according  to  the  Scotch  law.    Hie 
same  witness  (the  Scotch  advocate)  proved  that  there  is  no 
rule  of  Court  which  would  prevent  an  advocate  who  hap- 
pened to  know  that  proceedings  had  been  instituted  against 
a  friend  absent  from  the  kingdom,  from  applying  to  the 
clerk  in  court  to  see  the  summons,  even  though  he  (the 
advocate)  had  no  authority  to  appear  for  the  absent  party; 
but  the  clerk  in  court  would  not  be  warranted  in  lei^di^g 
the  summons  for  any  purpose  except  that  of  enabling  the 
party  applying  for  it  to  appear  in  regular  form ;  and  if, 
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after  it  is  returned^  the  clerk  should  discover  that  it  had  E*ch,  of  pua», 
been  obtained  not  in  the  ordinary  course^  it  would  be  his 
duty  to  make  an  entry  in  the  margin  accordingly^  so  as  to 
correct  the  mistake.  No  proof  was  given  to  shew  that  the 
person  who  lent  the  process^  and  made  the  markings  was 
a  clerk  authorized  to  enter  appearances;  or  that  either 
Thomson  or  Welsh  had  any  authority  from  William  Ghray 
Smith  or  Smyth  to  appear  for  him;  but  it  was  proved  that 
there  was,  at  the  time  of  the  proceedings  in  question,  a 
writer  to  the  signet  of  the  name  of  Welsh.  It  was  proved 
by  the  same  Scotch  advocate,  that  by  the  Scotch  law  a  wife 
may  institute  proceedings  in  the  Court  of  Session,  called  a 
summons  and  action  of  divorce,  against  her  husband,  to 
obtain  a  divorce,  and,  on  proof  of  his  adultery,  may  obtain 
a  divorce  a  vinculo  matrimonii  from  her  husband,  and  may 
lawfully  marry  again;  that  if  the  husband  be  a  Scotchman, 
and  have  left  the  realm  of  Scotland,  the  wife  may  lawfully 
institute  such  proceedings  in  the  absence  of  the  husband, 
although  the  husband  be  not  personally  served  with  notice 
of  such  proceedings,  and  have  no  property  within  the  realm 
of  Scotland;  and  the  wife  may  in  such  case  proceed,  and  on 
competent  proof  of  the  husband's  adultery,  obtain  a  divorce 
from  her  husband,  in  the  absence  of  the  said  husband; 
but  the  husband  may,  if  he  so  please,  appear  by  his  procu- 
rator in  the  manner  before  stated,  and  may,  if  he  so  please, 
defend  the  action  by  his  procurator,  though  personally 
absent. 

It  was  proved  at  the  trial  that  the  plaintiff,  Elizabeth 
Russell,  was  formerly  the  wife  of  William  Gray  Smjrth, 
the  defender  in  the  said  action  of  divorce,  and  it  was 
also  proved  that  he  had  lived  at  Dumfries,  where  his  pa- 
rents and  the  family  resided,  that  he  was  a  medical  man, 
and  reputed  to  have  obtained  his  diploma  as  a  surgeon, 
but  that  he  never  practised  his  profession  at  Dumfries,  and 
that  he  is  now  about  thirty-six  years  of  age.  The  plaintiffs, 
in  order  to  identify  him  with  the  defendant  in  this  action. 
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Bfdk.  of  PUoi,  called  Henry  Jenneret,  the  clerk  to  the  defendant's  attor* 

ney,  and  proved  by  him  that  he  had  known  William  Gray 
Smyth,  the  defendant  in  the  present  action^  three  or  four 
years  in  London;  that  the  witness  did  not  know  of  his  own 
knowledge  that  the  now  defendant  was  a  Scotchman,  nor 
had  he  heard  it  from  him,  but  that  the  defendant  had  told 
him  that  he  had  been  in  Scotland,  and  had  lived  at  Dam- 
fries  ;  that  the  defendant  is  now  a  medical  man,  apparently 
forty  years  of  age. 

The  questions  for  the  opinion  of  the  Court  are — ^fiivt, 
whether  the  present  action  is  maintainable  against  the 
defendant  on  the  said  decreet ;  and  secondly^  whether  there 
was  evidence  fit>m  which  the  jury  ought  to  have  inferred 
that  the  defendant  in  this  action  is  the  same  person  as 
the  defender  in  the  action  in  the  Court  of  Session ;  tiie 
Court  to  be  at  liberty  to  draw  any  inference  which  a  jurjr 
might  have  drawn.  K  the  Court  are  of  opinion  in  the 
afi&rmative,  the  verdict  is  to  stand,  otherwise  a  nonsuit  is 
to  be  entered. 

The  copies  of  the  proceedings  in  the  Court  of  Session 
contained  the  summons,  with  the  above  marginal  mark- 
ing; the  return  of  the  summoning  officer,  that  he  had 
summoned  the  defendant;  the  appointment  to  the  pur- 
suer of  fourteen  days  to  appear  and  remit  her  oath  of 
calumny;  her  appearance  and  deposition;  the  allowance 
of  proof  to  the  pursuer ;  a  petition  by  the  pursuer  for  a 
commission   to  examine  a  vritness,   ''alt.  not  compear- 
ing or  objecting;''    the  grant  of  the  commission;   the 
appointment   for  the  proof  to  proceed ;    the   following 
entry:— 

"  9th  March,  1838. 
''  Lo.  Mackeneie.     Act.  Pyper.     Alt.  absent.      Advi- 
sandum.     With  the  proof  adduced,  and  whole  process. 

"J.H.Mackenaie." 
"  And  lastly,  the  judgment  finding  the  defendant  guiltj 
of  adultery,  and  liable  to  the  pursuer  in  expenses." 
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Crampton  for  the  plaintiffs. — ^An  action  is  maintainable  Bick.  of  PUa, 
in  the  Courts  of  this  country,  for  costs  awarded  by  a  '  ^ 

Scotch  Court.  It  appears,  in  this  case,  that  a  regular  Russbll 
appearance  was  entered  on  the  roll,  and  that  no  defences  Sutth. 
were  made  to  the  suit.  The  defendant  appears  to  have 
allowed  a  judgment  similar  to  that  of  nil  dicit  to  be 
signed  against  him.  It  is  suggested  in  the  case  that  there 
might  have  been  some  deception,  but  credence  must  be 
given  to  the  judgment-roll  in  this  respect,  there  being  no- 
thing on  the  face  of  it,  or  anything  stated  in  the  case,  to 
shew  that  it  was  not  regular.  The  proceedings  were 
therefore  valid.  In  Cowan  v.  Braidwood  {a),  all  these  ques* 
tions  were  very  much  discussed,  and  there  it  was  held  that 
it  must  be  shewn  that  there  was  something  wrong  in  the 
mode  of  proceeding.  Matde,  J.,  there  says, — "  The  Courts 
of  Westminster,  in  sustaining  decrees  of  foreign  courts 
against  absent  persons,  have  decided  that,  in  their  judg- 
ment, a  decree  may  not  be  contrary  to  natural  justice,  al- 
though made  against  a  party  who  is  absent,  for  absence 
alone  is  not  sufficient  to  invalidate  the  proceedings. — He 
also  referred  to  Douglas  v.  Forrest  {b),  and  Becquet  v. 
McCarthy  {c)" — Secondly,  it  was  thrown  out  on  the  trial, 
that  an  action  could  not  lie  on  a  decreet  of  this  kind,  and 
Carpenter  v.  Thornton  {d)  will  be  relied  upon.  It  was 
there  held,  that  an  action  at  law  is  not  maintainable  upon 
a  decree  of  a  court  of  equity  for  a  specific  sum  of  money, 
founded  on  equitable  considerations  only :  but  the  argu- 
ment to  be  deduced  from  that  case  is  answered  by  that  of 
Henley  v.  Scper{e).  It  was  there  held,  that  debt  lies  on  the 
decree  of  a  colonial  Court,  made  for  payment  of  a  balance 
due  on  a  partnership  account.  And  Lord  Tenterden  says, — 
''There  is  a  great  difference  between  a  decree  of  a  colonial 
court,  and  of  a  court  of  equity  in  this  country.  The  colonial 

(a)  1  Man.  &  Gr.  882;  2  Scott,  (c)  2  B.  &  Adol.  951. 

N.  R.  138.  (d)  3  B.  &  Aid.  52. 

(6)  4  Bing.  686  ;  1  M.  &  P.  (e)  8  B.  &  Cr.  16;  2Man.  &  R. 

663.  153. 
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Bxck.  of  Pleat,  court  cannot  enforce  its  decrees  here — a  court  of  equity  in 

this  country  may;  and  therefore,  in  the  latter  case,  there 
is  no  occasion  for  the  interference  of  a  court  of  law;  in  the 
former  there  is,  toprevent  a  failure  of  justice/^  Thirdly, 
there  is  abundant  evidence  of  the  identity  of  the  present 
defendant,  and  of  the  party  named  in  the  proceedings  in 
the  Court  of  Session.  There  is  not  only  the  double  name, 
but  the  profession,  and  the  place  of  residence. — On  this 
point  he  cited  Simpson  v.  Dumore  (a). 


fF.  H.  WaUon,  contra. — ^This  Ck>urt  will  not  give  effect  to 
this  decreet,  on  the  ground  that  all  the  proceedings  took 
place  in  the  absence  of  the  defendant, — as  appears  fipom  the 
entries,  ''alt.  not  compearing  or  objecting/'  ^^alt.  absent;" 
— and  are,  therefore,  contrary  to  natural  justice.    It  might 
be  different  if  it  had  appeared  that  the  defisndant  had  pro- 
perty in  Scotland,  or  resided  there,  so  as  to  be  within  its 
jurisdiction.    It  is  clear,  according  to  a  variety  of  autho- 
rities, that  the  Courts  of  this  country  will  not  give  effect 
to  judgments  obtained  in  the  absence   oi  the  party: 
Obicini  v.  Bligh  {b) ;  HmddUch  v.  MarguU  qf  Donegal  (c) ; 
Buchanan  v.  Bucket  {d) ;   Ferguion  v.  Mohan  {e) ;   South  t. 
Nicholb  (/).    The  case  of  Douglas  v.  Fbrrest  is  distinguish- 
able, for  that  case  proceeded  on  the  ground  of  the  defendant 
being  a  Scotchman  bom,  having  heritable  property  in  Scot- 
land.   Here  it  appears,  very  indistinctly  indeed,  that  the 
defendant  was  a  Scotchman  bom,  but  he  has  no  domidk 
or  property  there.     CouHtn  v.  Braidwood  does  not  affect  this 
argument  at  all,  because  in  that  case  it  did  not  appear  on  the 
plea  that  the  defendant  was  not  accessible  to  the  jurisdiction 
of  the  Court;  he  might  have  been  a  Scotchman  bom,  and 
possessed  of  heritable  property  in  that  country.     Secondly, 
no  action  can  be  maintained  in  this  country  for  costs  awarded 

(a)  Ant^,  47.  (rf)  1  Camp.  63 ;  S.  C.  9  East,  192. 

(6)  8  Bing.  335 ;  1  M.  &  Scott,        (e)  1 1  Ad.  &  £U.  179 ;  3  P.  &  D. 


477. 

(c)  SBligh,  N.S.  301. 


143. 


(/)  6Bing.N.C.208;  7Scott,l47. 
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by  a  foreign  Court.  Costs  are  accessary  to  a  judgment,  ExcH.  of  puom, 
and  although  an  action  might  be  brought  for  them  in  Scot- 
land, it  does  not  follow  that  it  can  be  maintained  in  this 
country.  Costs  are  awarded  against  a  party  by  way  of 
punishment,  for  having  made  a  false  charge ;  and  there  is 
no  implied  promise  that  a  party  residing  in  England  will 
pay  such  as  have  been  awarded  by  a  foreign  Court. — He 
also  contended  that  the  suit  being  for  a  divorce,  which  was 
matter  of  ecclesiastical  cognizance,  this  Court  could  not  en- 
tertain it ;  and  that,  on  the  fiace  of  the  proceedings,  there 
did  not  appear  to  be  any  valid  judgment  of  divorce.  As  to 
these  points,  he  cited  Carpenter  v.  Thornton,  Henley  v. 
Soper,  Sadler  v.  Robins  (a),  11  Geo.  4  &  1  Will.  4,  c.  69, 
s.  81,  Warrenderv.  Warrender{b),  Coot  v.  Lynch  {c),  Bac. 
Abr.  "  Prohibition,''  (L.)  5,  Fitz.  N.  B.  62,  Emerson  v. 
Lashky  {d),  Fry  v.  Malcolm  {e). 

Crompton,  in  reply,  was  stopped  by  the  Court, 

Lord  Abinoeb,  C.  B. — I  cannot  assent  to  the  argument 
of  Mr.  Watson,  that  this  is  a  matter  of  ecclesiastical  juris- 
diction, and  that  therefore  we  are  precluded  from  enter- 
taining it.  The  question  arises  in  Scotland,  and  the  de- 
cree of  the  Court  of  Session  creates  a  duty  in  the  party  to 
pay  a  debt,  and  does  not  give  rise  to  the  question  of  juris- 
diction. It  is  plain  that  this  is  not  a  decree  of  an  eccle- 
siastical Court,  but  of  a  Court  of  competent  jurisdiction 
awarding  costs,  and  not  having  the  power  by  its  own  pro- 
cess of  enforcing  the  payment  of  them  in  this  country. 
An  action  of  assumpsit,  or  debt,  therefore,  lies  for  the  re- 
covery of  them.  I  think  we  must  assume  the  process  and 
decree  to  have  been  perfectly  regular ;  the  examination  of 
the  advocate  shews  them  to  be  so,  and  the  decree  is  made, 
not  against  a  party  who  does  not  appear,  but  against  one 

(a)  1  Campb.  253.  (d)  2  H.  Bl.  248. 

(6)  9  Bligh,  89.  (e)  4  Taunt.  705. 

(c)  5  Mod.  421. 
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Btch.  rf  pum,  who  does  appear,  and  afterwards  abandons  hia  defence. 

The  defendant  might  have  offered  some  defence,  bnt  he 
quits  Scotland,  so  that  the  plaintiffs  had  no  remedy  against 
him  in  that  country.    The  action  may  be  sustained  on  the 
ground  of  morality  and  justice.    The  maxim  of  the  En- 
glish law  is  to  amplify  its  remedies,  and,  without  usurping 
jurisdiction,  to  apply  its  rules  to  the  advancement  of  sub- 
stantial justice.     Foreign  judgments  are  enforced  in  these 
Courts,  because  the  parties  liable  are  bound  in  duty  to 
satisfy  them.    The  principles  relating  to  this  subject  are 
well  laid  down  by  Lord  Mansfield,  in  his  judgment  in  iZo- 
bmaon  v.  Bland  {a).     Mr.  Wation  urges,  that  no  action  for 
costs  has  ever  been  brought  on  a  foreign  judgment.    I 
cannot  quite  assent  to  that ;  but  supposing  it  were  so,  I 
must  own  I  should  be  disposed  to  set  an  example  of  sodi 
an  action.     Suppose  litigation  arises  in  France  relating 
to  real  property,  and  costs  are  given  against  a  party  who 
comes  to  this  countiy : — ^if  the  English  law  gives  no  re- 
medy, the  debt  would  be  lost.    In  such  a  case,  I  should 
be  disposed  to  say  that  an  action  for  those  costs  may  be 
maintained  in  this  countiy.  I  assume  this  decree  to  be  re- 
gular in  all  its  parts;  andl  do  not  enter  upon  the  question, 
how  fiur  judgment  may  be  pronounced  against  a  party  in 
his  absence,  so  as  to  give  another  the  right  c€  enforcing  it 
against  him  in  this  country.    As  to  the  main  queatioii  in 
this  case  I  entertain  no  doubt,  and  think  that  it  is  go- 
verned by  the  principles  that  were  laid  down  in  Eitnerwn  v. 
LasUejf.    As  to  the  question  of  identity,  there  is  sm^ 
evidence  on  which  the  jury  would  have  fMuid  that  point 
against  the  defendant.    The  name,  residence,  and  praGcs* 
sion  were  the  same,  and  the  party  drfending  the  actkm 
must  have  known  that  his  identity  ^wonld  be  diluted, 
and  yet  he  called  no  witnesses  to  shew  that  lie  was  not  the 
party  who  was  aUeged  to  have  married  the  female  plaintiff. 
Our  judgment  will  therefore  be  for  the  plaintiflSk 

(«)  2  Bur.  1077. 
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Parke,  B. — I  am  of  the  same  opinion.     There  appears  Exch.  of  pua»^ 


to  me  to  be  ample  evidence  of  identity.  The  defendant  in 
the  present  action  bore  the  same  Christian  and  surname 
with  the  defendant  in  the  Scotch  suit :  both  had  resided  at 
Dumfries ;  and  there  was  a  correspondence  in  their  ages 
and  professions.  As  to  the  second  point,  it  is  unnecessary 
to  deliver  an  opinion  as  to  the  effect  of  a  judgment  upon 
a  party  who  is  absent,  and  has  no  property  in  the  coun- 
try where  the  judgment  is  pronounced.  Here  we  must 
assume  that  the  defendant  entered  an  appearance,  and 
that  the  agent  who  took  that  step  for  him  had  autho- 
rity for  that  purpose.  If  this  had  not  been  the  case,  the 
appearance  might  have  been  set  aside  in  Scotland,  and  the 
party  would  have  had  a  remedy  against  his  attorney.  But 
then  it  is  said,  that  divorce  is  matter  of  ecclesiastical  juris- 
diction, and  that  the  Courts  of  this  country  will  not  enforce 
a  decree  made  by  the  Court  of  Session  in  Scotland  in  such 
a  matter.  This  was  a  Scotch  marriage ;  and  assuming,  as 
we  must,  that  this  decree  was  regular,  I  agree  with  Lord 
AUnger  in  thinking  that  an  action  will  lie  for  the  recovery  of 
costs  awarded  by  a  foreign  Court  of  competent  jurisdiction. 
Where  the  Court  of  a  foreign  country  imposes  a  duty  to 
pay  a  sum  certain,  there  arises  an  obligation  to  pay,  which 
may  be  enforced  in  this  country.  The  case  o{  Carpenter  y. 
Thomt€n  is  distinguishable,  because  Courts  of  equity  have 
the  power  of  enf(»rcing  their  decrees  by  a  process  of  their 
own.  Whether  the  decree  be  final  or  not,  it  is  unneces- 
sary to  determine ;  nor  need  we  say  how  far  the  judgment 
of  a  Court  of  competent  jurisdiction,  in  the  absence  of  all 
fraud,  is  conclusive  upon  the  parties.  It  is  enough  to  de- 
termine that  the  present  action  may  be  maintained,  and 
that  our  judgment  must  be  for  the  plaintiffs. 

Alderson,  B. — I  think  there  was  ample  evidence  of  iden- 
tity, founded  upon  the  resemblance  between  the  names,  pro- 
fessions, places  of  abode,  and  ages  of  the  parties.     Secondly, 
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■W  2/^  «'iii«.  :.)4u  wars  *Jiei  iiierairai£.  jf  a  acnHK  ^»«Bap-hMae:  and  thereupon,  oo  Ike 
T.  *  1C«tdi.  L.MU  i«  u  ifreeiieK  auoe  muwiaji  aw  piw"iiii#Md  iifcailiiit,  it  was  agreed  that 
fV»  ymt%riitt  itumUL  vi  w  aHnrs  -iim  ±bh.  Jrae.  1:141.  te  the  auK  to  tbe  defendant,  by  t  lease 
fi»v  v»  iprmtit:t  *»  :iie  irfrrnianr  Sk  zmwuLu  'mm  vcaci^  tfce  oai  ttrm  m  coouDence  from  the  24ik 
/m«<.  I i4l.  T'ae  iiKiarKum  'ftea  oarf  fencr^  feimoaace  kj  tbe  plaintiff;  and  that  be  wu 
f*«C/  arul9Uli«Hr^  i^  ^^  Bmacn  dke  4cfcaABK.aMd  la  gnat  aad  execute  a  ksaae;  yet  that  the 
4Hf<n*faac  £4  mc  tuir  wvoid  aoc  teoone  hni  aeaaac,  or  aeeepC  ^bt  lease.  Pleaa,  fir^  that  the 
ptmMiW  wm  mi€  Irvfaily  pnwse  wed  etfrhe  hiiaue,  6r  the  reudae  of  the  said  term,  modo  et  fonaft: 
«^^>»A4>y»  fhac  Che  ^adC  ac  the  crMeo^cheagrceaKBt,hadaocagoodtitle  to,andcoiildoot,OB 
fh^  Zith  inriM*  legally  let  the  hottse  to  the  defendant,  or  grant  a  lease  for  the  said  term:— 
/f0(4,  tm  ff#eiaS  deaaarrer,  chat  the  frst  plea  vaa  bad,  as  eootaining  an  Immaterial  trarene; 
nttA  thni  th«  traverse  in  the  seeotid  plea  was  too  large,  as  it  indnded  the  title  of  the  plaintiff  at 
fh«Om«<)rftb«eonffractyaawcl]  as  at  the  time  when  the  lease  was  to  be  granted.  JiWd,  also,  ihtf 
«m  g0n€rnl  demurrer ,  the  averment  of  the  plaintiff's  readiness  and  willingness  to  grant  the  leiif 
wat  f /f Mfralent  ta  tn  airti  fnent  of  his  haring  a  title  to  grant  it.  0 
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due  of  a  term  of  years,  whereof  21  years  and  upwards  from  Exeh,  ofPietu, 
the  24th  of  June,  1841,  were  then  to  come  and  unexpired,  .^..^^J-^ 
of  a  certain  dwelling-house  and  premises;  and  thereupon,  to  ^^  Medina 
wit,  on  the  31st  of  March,  1841,  by  a  certain  agreement  Normak. 
made  between  the  plaintiff  and  the  defendant,  it  was 
agreed  that  the  plaintiff  should,  on  or  before  the  24th  of 
June,  1841,  let  to  the  defendant,  and  that  the  defendant 
should  become  tenant  to  the  plaintiff,  and  the  defendant 
then  agreed  to  become  tenant  to  the  plaintiff,  of  the  said 
house  and  premises,  upon  the  following  terms ;  vis.  that 
the  letting  should  be  by  a  lease  to  be  executed  and  grant- 
ed by  the  plaintiff  to  the  defendant  for  21  years,  the  said 
term  to  commence  from  the  24th  of  June,  1841,  when  the 
plaintiff  was  to  execute  such  lease.  The  declaration  then 
stated,  that  although  the  plaintiff  h€ui  performed  and  fid" 
JiUed  all  things  in  the  agreement  contained  on  his  part  to 
be  performed,  and  although  he  was  within  a  reasonable 
time  after  the  making  of  the  said  agreement,  and  on  the 
24th  June,  1841,  ready  and  willing  to  let  to  the  defendant 
the  said  house  and  premises,  and  to  grant  and  execute  to 
the  defendant  the  said  lease,  yet  the  defendant  did  not 
nor  would,  at  any  time  on  or  before  the  24th  June,  1841, 
become  tenant  to  the  said  plaintiff  of  the  said  house  and 
premises  upon  the  terms  aforesaid,  or  otherwise,  and  on 
the  day  and  year  last  aforesaid  wholly  refused  to  become 
such  tenant,  or  to  accept  such  lease.  To  this  declaration 
the  defendant  pleaded,  secondly,  that  the  plaintiff  was 
not  lawfully  possessed  for  the  residue  of  the  said  term 
of  years  of  the  said  dwelling-house  and  premises  in 
the  declaration  mentioned,  modo  et  formft.  Thirdly,  that 
the  plaintiff,  at  the  time  of  the  agreement,  had  not  a 
good  title  to,  and  could  not,  nor  could  he  on  the  24th  of 
June,  1841,  legally  let  to  the  defendant,  or  grant  and  exe- 
cute to  her  a  lease  of  the  dwelling-house  for  the  said  term 
of  twenty-one  years. 

S^^ecial  demurrer.    The  causes  of  demurrer  to  the  se- 

I  I  i2 
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Bach,  qf Pleas,  cond  plea  were,  that  the  traverse  was  immaterial,  as  it 

^_  ^  '  ^     merely  denied  that  the  plaintiff  was  possessed  of  the  term 

De  Mfdina     before  and  at  the  time  of  the  agreement,  whereas  it  would 

Norman.      be  sufficient  for  the  plaintiff  to  shew  that  he  was  possessed 

of  the  term  on  or  before  the  24th  of  June,  so  as  to  be  able 

on  that  day  to  complete  the  agreement;  and  that  it  is 

inconsistent  with  that  allegation,  that  the  plaintiff  was 

possessed  of  the  residue  of  the  said  term  on  or  before  the 

24th  of  June. 

The  causes  of  demurrer  to  the  third  plea  were,  that  it 
either  introduces  new  matter,  in  which  it  should  have  con- 
cluded with  a  verification,  or  it  is  an  informal  traverse  of 
the  plaintiff's  averment  of  his  readiness  and  willingness  to 
let  the  house  and  execute  the  lease ;  and  that  it  put  in 
issue  more  than  was  alleged  in  the  averment,  to  wit,  that 
at  the  time  of  the  making  of  the  agreement  the  plaintiff 
had  not  a  good  title  to  let  the  dwelling-house,  or  execute 
the  lease,  &c. 

The  following  points  were  marked  for  argument  on  the 
part  of  the  defendant: — ^That  the  declaration  itself  is  in- 
sufficient, for  that  if  the  title  set  out  in  the  declaration  is 
to  be  considered  as  mere  inducement  to  the  action,  the  de- 
claration is  bad,  for  not  alleging  that  the  plaintiff  had  a 
legal  title  to  the  premises  on  the  24th  of  June  1841,  but 
merely  that  he  was  on  that  day  ready  and  willing  to  let 
the  premises  to  the  defendant. 

Martin,  in  support  of  the  demurrer.  The  objection  to 
the  declaration  is,  that  it  is  bad  for  not  alleging  that  the 
plaintiff  had  a  legal  title  to  the  premises  on  the  24th  of 
June ;  but  when  he  states  that  he  was  ready  and  willing  to 
perform  the  contract,  it  is  not  necessary  to  go  on  and  shew 
that  he  had  title,  as  it  must  be  assumed  that  he  had  capa- 
city to  do  so.  The  defendant  contends  that  the  plaintiff 
ought  to  have  averred  that  he  was  able  to  do  so ;  but  that 
was  not  necessary^  nor  is  there  any  precedent  for  such  an 


EASTER   TERM,   5  VICT.  823 

iCnt,     It  is  only  necessary  for  the  plaintiff  to  aver  Exeh.ofPUaa, 
lie  was  ready  and  willing  to  execute  the  lease.  ^ 

iicu  as  to  the  pleas.  The  second  is  bad,  as  it  is  a  tra-  Db  Medina 
.:>L  of  immaterial  matter,  for  it  is  sufficient  if  the  plain-  nurman. 
on  tlie  24th  of  June,  was  in  a  condition  to  grant  a 
L',  or  if  he  had  had  a  power  in  him  to  grant  a 
r^,  L-.  The  third  plea  is  also  bad,  for  the  reasons  as- 
^.^  .;-d.  It  is  true  it  was  held  in  Souter  v.  Drake  {a),  that 
^  contract  for  the  sale  of  an  existing  lease,  there  is  an 

lied  undertaking  by  the  seller  to  make  out  the  lessor's 
to  demise ;  but  in  Gewge  y.Pritchard{b),  Abbott,C,J., 
rossed  a  different  opinion.     He  there  says, — ''On look- 
to  the  agreement,  I  do  not  find  a  syllable  to  warrant 
averment  in  the  declaration,  that  the  defendant  under- 
k  to  make  out  a  good  title  to  the  lease.     Without  such 
>tipulation,  a  party  selling  a  lease  is  not  bound  to  pro- 
ice  his  landlord's  title,  a  thing  which  in  most  cases  would 
^  utterly  impossible.''    \_Parke,  B. — ily  doubt  is,  whether 
.iC  averment  of  readiness  and  willingness  is  sufficient.    In 
ilartin  v.  Smith  (c),  there  was  a  general  allegation  of  title 
11  the  plaintiff,  as  well  as  the  averment  of  readiness  and 
A  illingness.     He  must  have  a  good  title  to  convey.     K, 
iiowever,  he  has  a  good  title  when  he  is  called  upon  to  per- 
form his  agreement,  it  is  enough.     Where  it  is  necessary 
for  a  party  to  make  out  a  title,  it  is  necessary  to  state  on 
the  pleadings  that  he  did  make  out  such  title.     The  ques- 
tion is^  whether  the  averment  of  the  plaintiff's  readiness  and 
willingness  is  sufficient,  without  an  averment  of  his  ability 
to  make  such  title.]     On  general  demiurrer,  the  allegation 
amounts  to  an  averment  that  the  plaintiff  was  in  a  situation 
to  do  that  which  he  contracted  to  do.     If  not,  the  ques- 
tion mentioned  in  Sugden  on  Vendors,  pp.  225,  226,  never 
could  have  arisen.     It  is  there  said, — "  To  entitle  a  vendor 


(a)  5  B.  fr  Ad.  9'J2;  3   Nev.        (h)  1  ilv.  &  M.  417. 
ft  M.40.  (r)  6  East,  555. 


824  CASES    IN    THB    KXCHEQUER^ 

Bxch,  qf  Pleat,  to  sustain  an  action  for  breach  of  contract^  it  has  been  said 
*  ^  that  he  must  shew  what  title  he  has ;  it  not  being  sufficient 
De  MBDrNA  ^Q  plead  that  he  has  been  always  ready  and  willing,  and 
Norman.  frequently  offered  to  make  a  title  to  the  estate  (a).  In  a 
late  case  (b),  however,  where  a  vendor  averred  that  he  was 
seised  in  fee,  and  made  a  good  and  satisfactory  title  to  the 
purchaser  of  the  estate,  by  the  time  specified  in  the  condi- 
tions of  sale,  it  was  held  sufficient,  and  that  it  was  not  ne- 
cessary for  him  to  shew  how  he  deduced  his  title  to  the 
fee.  And  the  Court  seemed  of  opinion,  in  opposition  to 
the  prior  cases,  that  a  vendor  need  not  display  his  whole 
title  on  the  record/'  If  it  were  a  material  averment  to 
shew  that  he  had  a  title  to  grant  the  lease,  it  would  be 
traversed  in  every  case.  At  all  events,  this  allegation  is 
sufficient  on  general  demurrer.  If  it  be  sufficient  that 
he  has  a  good  title  when  called  upon,  according  to  the 
contract,  to  execute  the  lease,  that  shews  that  the  third 
plea  is  bad,  because  it  states  that  the  plaintiff  at  the  time 
of  the  agreement  had  not  a  good  title  to  grant  the  lease. 
The  traverse  is  too  large ;  it  puts  in  issue  that  which 
it  is  unnecessary  to  prove,  which  it  ought  not  to  da  In 
Reffil  V.  Green  (c),  Parke,  B.,  says, — "  The  plaintiff  has 
no  right  to  include  several  matters  in  his  replication,  so 
as  to  embarrass  the  trial.''  It  is  also  bad,  for  saying 
that  the  plaintiff  could  not  legally  let  to  the  defendant; 
that  might  be  because  the  defendant  was  incapable  of 
accepting  a  lease,  he  being  an  alien. — He  cited  also  Jevens 
V.  Harridge  (rf). 

G.  T.  White,  contra. — ^The  declaration  is  bad.  It  was 
incumbent  on  the  plaintiff,  in  suing  on  an  agreement  for 
the  sale  of  the  lease,  to  aver  that  he  had  title  to  seU.    The 

(a)  PhiUipt  V.  lUkUng,  2  H.      565  ;  2  Smith,  543. 
Black.  123.  (c)  1  M.  &  W.  332, 

(b)  Martin  v.  SmUh,  6  Kast,  (d)  1  Saund.  1. 
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case  of  Souter  v.  Drake  goes  even  further  than  this.    Lord  Mxeh.  qfPUiu, 
Denman,  C.  J.^  in  delivering  the  judgment  of  the  Court,  says,  *  ^ 

"  For  the  reasons  above  given,  we  come  to  the  conclusion,  ^^  Mbdika 
that,  unless  there  be  a  stipulation  to  the  contrary,  there  is,  Norman. 
in  every  contract  for  the  sale  of  a  lease,  an  implied  under- 
taking to  make  out  the  lessor's  title  to  demise,  as  well  as 
that  of  the  vendor  to  the  lease  itself,  which  implied  under- 
taking is  available  at  law  as  well  as  in  equity ;  and  we  can- 
not adopt  the  distinction  acted  upon  in  George  y.PrUchard,'* 
In  Luxton  v.  Robinson  (a),  it  was  held  that  the  party  who 
sues  for  a  forfeiture  on  an  agreement  by  him  to  deliver  up 
possession,  must  shew  in  his  declaration  a  possessory  title 
in  himself.  BuUer,  J.,  there  says,  ^*  The  plaintiff  was  to 
deliver  possession,  and  therefore  he  ought  to  have  shewn 
that  he  had  a  right  so  to  do.''  In  this  case  he  is  to  grant 
a  lease,  and  he  ought  therefore  to  shew  his  right  to  do  so. 
That  cannot  be  collected  firom  this  declaration.  In  Lay- 
thoarp  V.  Bryant  (6),  which  was  an  action  for  not  complet- 
ing  a  purchase  of  a  lease,  it  was  held  that  the  plaintiff,  who 
had  alleged  his  possession  of  the  lease,  was  bound  to  prove 
the  execution  of  the  original  lease,  and  of  the  mesne,  as- 
signments to  him.  The  authorities  shew  that  the  induce- 
ment may  be  traversed  :  Com.  Dig.  Pleader  (6),  14;  Ki- 
mersly  v.  Cooper  (c) ;  Carvick  v.  Bhgrave  (d).  The  case  of 
Poole  V.  Hill{e)  is  not  an  authority  for  the  plaintiff,  because 
although  it  is  the  purchaser's  duty  to  prepare  the  convey- 
ance, the  lessor  is  to  prepare  the  lease.  Besides,  the  plain- 
tiff ought  to  have  averred  that  he  offered  to  execute  a  lease. 
Jones  V.  Barkley  (/). 

Martin  in  reply. — ^The  declaration  is  good.     The  plain- 
tiff was  bound  to  aver  the  performance  of  all  conditions 

(a)  2  Dougl.  620.  {d)  1  Brod.  St  B.  531. 

(6)  1  Bing.  N.  C.  421 ;  1  Scott,        {e)  6  M.  &  W.  835. 
327.  (/)  2  Doug.  684. 

(c)  Cro.  £Uz.  168. 
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7if«r  '\\f^  4kut  .ftswe.     .1.    uu^rae  jc  'He-   ■—■in—   oul  ¥iil- 
.n^^n^fl*  vonui  .lave  nic  ~iie  isle   n.  jbhb.      j^.  jezaoii  3nr 

ivivifUf ion  :ii  in  .t.  In  L^aarfatB  -*.  Ji^MM*  a  .,  -vmca  ^wa 
«n  M^on  )i>'  "Ik  — gnfPi  tt  l  lamszxxcr  "T"'"*-  :!»  le- 
iauUnnr.  fnr  nor  usdrtsm^  .^rulifnx-  uiasea  ■"■^■**""  ii  i 
enntrswT  nuHte  'nth  "rlie  umjcznor.  Tiie  piauixxi&  jsnne  Ji 
ehfnr  iivsUrnhoa  w'TRfL  oiac  'iie  lankrom  ioiib  js 
mmlimntk^.  soul  "iiB  jiancift  jb  iiu  jmmtauses  ance.  'vrae 
jOw^^  ."^wty  aofl  viiliiu;  m  accegtaui^  psv- ±ir  zhe  man. 
»ui  :h4»  li»A»&f uac  janiu^  'aibai  jHoe  tdoil  due  *h*m  mimr, 
iC  iran  aeUt  chat  cfae  piea  ▼»»  mfiyned  ly  gznuc  iSui:  bcmR 
tlie  ^itu*.  i%eii  ihr  cbe  penbEmaiicB  ok  die  ismoaix,  » 
tMiiiKrip<:  was  in  a  icace  of  uai  laaemgmacw  cd  oaydie  ksx 
afprift^  oa^  aart  due  hiii  edSscci  grntfnrwt  no  aoMQ  ^  :k 
Mngpte^ik  Bcmmfrntf^  J^  dure  syi^  **'TIie  partr  nnsft  aix 
imly  b^  villia^  bos  he  mine  fse  nmij  aiao  ;  ao^  wtbsi  tt 
^  ti>  be  otterly  iacapAbie,  he  is  ahewn  tt>  be  hoc 
Up  do  tb«t  whieh  he  hae  enoged  to  do.''  Tha  arer- 
neeeaiwrily  inTobea  in  it  the  eoadxtioa  that  he  hai 
piy««r  to  do  what  he  contncta  to  do.  'Ra^t^  B. — ^£t  hoc 
paratoa  eat  f ehficare,  means  that  he  is  in  a  condidon  to 
verifj  it.]     /Met  ▼.  BarUeff  has  to  some  extent  been  oTer- 

liCrrd  AaixocE^  C.  B. — I  am  of  opinion  that  the  second 
plea  is  bad,  as  containing  an  immaterial  traverse  of  the 
plaintiff's  title.  It  may  be  that  the  plaintiff  was  not  pos- 
sessed of  the  term  on  the  day  of  the  agreement  being  en- 
teriMl  into,  but  that  is  unimportant,  if  he  was  possessed  of 

(a)  6  Bing.  N  C.  399  ;  7  Scott,  381 . 
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it  on  the  day  when  he  was  to  execute  the  lease  to  the  de-  ^*ch.  of  Pieat, 
fendant.    The  defendant  then  objects  to  the  declaration^  '  ^ 

that  it  does  not  state  that  the  plaintiff  had  a  right  at  the  ^^  Medina 
time  to  grant  the  lease  in  question.  The  contract^  how-  Xorh an. 
ever,  will  bind  the  defendant,  if  the  plaintiff  was  ready  and 
willing  to  grant  the  lease  before  the  24th  June.  The  de- 
claration is  not  bad  on  general  demurrer  for  want  of  this 
statement.  If  the  defendant  had  traversed  the  averment 
of  the  plaintiff^s  readiness  and  willingness  to  perform  the 
contract,  he  would  have  put  in  issue  his  ability  to  perform 
it ;  for  the  words  "  ready  and  willing  '^  imply  not  only  the 
disposition,  but  the  capacity  to  do  the  act.  The  defendant, 
therefore,  ought  to  have  traversed  the  readiness  and  will- 
ingness. The  plaintiff  is  consequently  entitled  to  our  judg- 
ment. 

Parkb,  B. — I  think  the  second  plea  is  bad,  as  contain- 
ing an  immaterial  traverse.  The  averment  in  the  declara- 
tion is,  that  the  plaintiff  was  possessed  of  the  term  at  the 
time  of  his  agreement  with  the  defendant,  not  that  he  con- 
tracted that  he  had  the  term  on  the  24th  of  June.  The 
traverse  of  that  averment  is  immaterial.  I  doubted  at 
first  whether  it  did  not  mean  that  the  plaintiff  was  pos- 
sessed of  the  term  at  the  completion  of  the  contract,  in 
which  case  the  traverse  would  have  been  good.  The  third 
plea  is,  also  bad,  as  being  too  large,  since  it  includes  the 
title  of  the  plaintiff  at  the  time  of  the  contract,  and  also  at 
the  time  of  the  demise.  The  next  question  is,  whether  the 
declaration  is  good?  The  meaning  of  a  contract  to  de- 
mise is,  not  only  that  a  certain  form  of  words  shall  be  put 
on  paper,  but  that  the  party  assuming  to  demise  shall  have 
title  to  demise.  The  lessee  bargains  for  a  good  lease,  and 
the  lessor  cannot  maintain  an  action  against  him,  unless 
he  had  power  to  make  a  lease.  It  is,  therefore,  essential 
to  aver  in,  such  a  case  that  the  landlord  had  authority  to 
make  a  good  lease.     But  then  the  objection  to  this  decla- 
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Exeh,  qfPieoi,  ration  must  be  considered  as  taken  on  general  demurrer. 
.  ^  .  That  being  so,  it  is  substantially  averred  that  the  plaintiff 
Db  Medina  had  title  to  demise.  The  declaration  states,  for  instance, 
Norman.  that  the  plaintiff  had  performed  all  things  on  his  part  to  be 
performed  \  and,  if  I  mistake  not,  there  is  a  case  in  Car- 
thew's  Reports  (a)  which  decides  that  that  averment  would 
be  sufficient  for  the  present  purpose.  But  supposing  that 
averment  to  be  insufficient,  still  the  allegation  of  the  plain- 
tiff's readiness  and  willingness  to  let  the  premises  is  equi- 
valent, on  general  demurrer,  to  an  averment  of  his  being 
able  to  execute  such  lease ;  for  on  the  issue  of  readiness 
and  willingness,  the  plaintiff  might  have  proved  that  he 
was  in  a  condition  to  make  a  valid  demise.  This  was  the 
opinion  of  Tindal,  C.  J.,  and  the  other  Judges  of  the  Court 
of  Common  Fleas,  in  Lawrence  v.  Knowles,  and  this  Court 
laid  down  the  same  doctrine  in  HibblewMie  v.  M^ Marine  {p). 
— [His  Lordship  here  stated  the  facts  and  pleadings  in  that 
case.] — ^We  there  thought  the  plaintiff's  title  to  the  shares 
arose  ^'  on  the  traverse  of  the  readiness  to  convey,  which 
must  involve  the  capacity  to  do  so.''  I  think,  therefore, 
that  the  declaration  is  good  on  general  demurrer,  and  that 
our  judgment  must  be  for  the  plaintiff. 

Alderson,  B.— I  am  of  opinion  that  the  pleas  are  bad. 
The  second  plea  takes  issue  on  an  immaterial  averment. 
The  declaration  states,  that  before  and  at  the  time  of  the 
agreement,  the  plaintiff  was  legally  possessed  for  the  re- 
sidue of  a  term  of  a  certain  dwelling-house;  now  it  is 
clearly  immaterial  to  the  right  of  the  plaintiff  to  recover, 
that  he  should  prove  that  he  had  a  title  to  the  lease  before 
the  demise  to  the  defendant.  The  term  might  be  merged 
in  the  fee,  and  so  he  might  not  be  possessed  of  it,  but  still 
he  would  be  able  to  grant  a  lease.  There  are  many  other 
suppositions  in  which  the  same  result  would  arise.    The 

(a)  Quaere,    Knight   v.    Ketch,         (h)  6  M.  &  W.  200. 
Carth.271. 


EASTER   TBRM^   5  VICT.  829 

averment  in  the  declaration  is  therefore  immaterial,  and  Sxch,  ofPUat, 
the  traverse  insufficient.   The  third  plea  is  also  bad.   Then^     ^     ^"^  , 
is  the  declaration  good?     I  think  it  is.     The  averment  of    !><:  Medina 
readiness  and  willingness  to  let  to  the  defendant  includes      Norman. 
the  capacity  to  do  so. 

RoLFE^  B. — Whether  the  plaintiff  be  bound  or  not  to 
aver  that  he  had  a  title  to  demise^  or  that  he  tendered  a 
lease^  still  the  declaration  is  good  on  general  demurrer. 
The  allegation  of  readiness  and  willingness  is  in  substance 
an  allegation  that  he  had  done  all  that  was  necessary^  and 
that  he  had  the  power  to  grant  a  lease  to  the  defendant. 

Judgment  for  the  plaintiff. 


Thomas  v.  Evans.  May  7, 

A.  RULE  had  been  obtained  to  rescind  an  order  of  Lord  An  affidaTit  in 
DenmaUy  C.  J.^  at  chambers^  made  on  the  11th  March^  for  rufe^rretdnd 
staying  the  proceedings  in  this  action.    An  application  JJi^n^'n^t' 
had  been  made  to  his  Lordship  at  chambers^  on  the  14th  take  notice  of 
of  March^  to  rescind  the  order^  which  he  had  refused.     In  plication  for  the 
the  affidavit  in  support  of  the  present  rule,  no  mention  was  made  at  diam- 
made  of  that  application.  5*"',  *"**  f*" 

'^*-  fused;  unlets 

it  be  necessary 

BoviUf  who  shewed  cause,  objected  that  the  application  der  to  account 
so  made  at  chambers  should  have  been  disclosed  on  the  face  d/ia'^^i^mStimt 
of  the  affidavit,  and  cited  Goren  v.  Tute  (a).  tijc  appUcaUon 

to  the  Court. 

Lord  Abinoer,  C.  B. — ^The  plaintiff  has  brought  before 
the  Court  the  only  order  that  has  been  made :  no  altera- 
tion took  place  in  the  state  of  facts  on  the  second  hearing  at 

(a)  7  M.  &  W.  142. 
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Bxeh.  qf  Pleat,  chambers.    What  the  Judge  has  done  must  be  brought  be- 
1842.        £^j,g  ^jjg  Court,  but  surely  not  what  he  has  omitted  to  do. 

Parke,  B. — In  Garen  v.  7We,  it  was  necessary  to  state 
the  previous  proceedings  at  chambers,  in  order  to  account 
for  the  delay  in  making  the  application  to  the  Court. 


The  rule  was  then  dismissed  on  the  merits. 


May  4. 

An  owner  pur 
autre  tie  of  a 
common  may 
approve  under 
the  lUtutes  20 


Patrick  v,  Stubbs. 

i^ASE  for  disturbance  of  common.       The   declaration 
stated,  that  whereas  the  plaintiff  was  possessed  of  a  certain 
messuage,  and  by  reason  thereof  was  entitled  to  common 
H.8,c.4,andi3  of  pasture  iu  a  certain  place  or  common^  called  Richard's 

Ed.     ly    St.     1|    C.  1  1        <•  1 

46.  Castle  Woods,  yet  the  defendant  erected  two  cottages 

e  owner  o  ^jj^yg^Q^  j^j^j  j^gp^.  them  SO  erected,  so  that  the  plaintiff 

could  not  enjoy  his  right  of  common  in  as  ample  a  manner 
as  he  otherwise  would  have  enjoyed  it. 

The  defendant  pleaded,  thirdly,  that  Richard's  Castle 
Woods  was  a  waste ;   that  E.  Salwey  was  seised  in  fee  of 
part  of  it ;  that  the  Bishop  of  Worcester,  being  seised  in 
fee  of  the  remainder,  enfeoffed  E.  Salwey  of  the  remainder, 
he  may  erect  a   during  the  lives  of  three  persons,  still  living ;  that  the  said 

ftlr'the'^habtu-^  *^^  P^®  ^^^®  planted  with  woods  and  underwood ;  that 
tion  of  a  wood-  other  pcrsons  than  the  plaintiff  had  right  of  common  over 

ward  to  protect  , 

the  woods  and    the  Said  Richard's  Castle  Woods,  for  their  cattle  to  browse 
STe^common.**"   *^^  underwoods ;  that  because  the  underwood  was  destroyed 

A  plea  justi- 
fying the  erec- 
tion of  a  bouse  for  such  beast-keepers  need  not  state  the  names  of  the  other  commoners,  nor  that 
they  assented  to  the  appointment  of  beast- keepers. 

To  an  action  on  the  case  for  a  continuing  disturbance  of  common,  the  defendant  pleaded  an 
approvement  of  the  locus  in  quo,  **  leaving  sufficient  common  of  patture  for  the  aaid  plaintiff 
and  all  other  persons  entitled  thereto,  together  with  sufficient  ingress  and  e^esa  to  and  from  the 
same,  according  to  the  form  of  the  statute,  Src.:" — Held,  that  the  plea  siilBdently  shewed  that 
enough  of  common  was  left  at  the  time  of  the  approvement,  and  in  the  place  where  the  plaintiff 
was  entitled  to  enjoy  it. 


a  common  may 
erect  thereon  a 
house  necessary 
for  the  habita- 
tion of  beast- 
keepers,  for  the 
care  of  the  cat- 
tle of  himself 
and  the  other 
persons  having 
rights  of  com- 
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due  of  a  term  of  years,  whereof  21  years  and  upwards  from  Bxch.  (^  Pleat, 
the  24th  of  June^  1841,  were  then  to  come  and  unexpired,  - 

of  a  certain  dwelling-house  and  premises;  and  thereupon,  to  ^^  Medina 
wit,  on  the  31st  of  March,  1841,  by  a  certain  agreement  Normak. 
made  between  the  plaintiff  and  the  defendant,  it  was 
agreed  that  the  plaintiff  should,  on  or  before  the  24th  of 
June,  1841,  let  to  the  defendant,  and  that  the  defendant 
should  become  tenant  to  the  plaintiff,  and  the  defendant 
then  agreed  to  become  tenant  to  the  plaintiff,  of  the  said 
house  and  premises,  upon  the  following  terms ;  viz.  that 
the  letting  should  be  by  a  lease  to  be  executed  and  grant- 
ed by  the  plaintiff  to  the  defendant  for  21  years,  the  said 
term  to  commence  from  the  24th  of  June,  1841,  when  the 
plaintiff  was  to  execute  such  lease.  The  declaration  then 
stated,  that  although  the  plaintiff  had  performed  and  ful^ 
JiHed  all  things  in  the  agreement  contained  on  his  part  to 
be  performed,  and  although  he  was  within  a  reasonable 
time  after  the  making  of  the  said  agreement,  and  on  the 
24th  June,  1841,  ready  and  wiUing  to  let  to  the  defendant 
the  said  house  and  premises,  and  to  grant  and  execute  to 
the  defendant  the  said  lease,  yet  the  defendant  did  not 
nor  would,  at  any  time  on  or  before  the  24th  June,  1841, 
become  tenant  to  the  said  plaintiff  of  the  said  house  and 
premises  upon  the  terms  aforesaid,  or  other?dse,  and  on 
the  day  and  year  last  aforesaid  wholly  refused  to  become 
such  tenant,  or  to  accept  such  lease.  To  this  declaration 
the  defendant  pleaded,  secondly,  that  the  plaintiff  was 
not  lawfully  possessed  for  the  residue  of  the  said  term 
of  years  of  the  said  dwelling-house  and  premises  in 
the  declaration  mentioned,  modo  et  form&.  Thirdly,  that 
the  plaintiff,  at  the  time  of  the  agreement,  had  not  a 
good  title  to,  and  could  not,  nor  could  he  on  the  24th  of 
June,  1841,  legally  let  to  the  defendant,  or  grant  and  exe- 
cute to  her  a  lease  of  the  dwelling-house  for  the  said  term 
of  twenty-one  years. 

Special  demurrer.    The  causes  of  demurrer  to  the  se- 

I  I  i2 
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Exeh.  of  PUoM,  **  by  occasion  of  a  windmill^  sheepcote,  cowhouse^  enlarging 
1842.  ^£  ^  court  necessary^  or  curtilage,  firom  henceforth  no  man 
shall  be  grieved  by  assize  of  novel  disseisin  for  common  of 
pasture/'  Upon  this  statute  Lord  Coke  observes,  3  Inst. 
476,  '^  here  be  five  kinds  of  improvements  expressed,  that 
both  between  lord  and  tenant,  and  neighbour  and  neigh- 
bour, may  be  done,  without  leaving  sufficient  common  to 
them  that  have  it,  (anything  either  herein,  or  in  the  sta- 
tute of  Merton,  to  the  contrary  notwithstanding),  and 
these  five  are  put  but  for  examples;  for  the  lord  may 
erect  a  house  for  the  dwelling  of  a  beast-keeper,  for  the 
safe  custody  of  the  beasts,  as  well  of  the  lord  as  the 
commoners,  depasturing  them  in  that  soil ;  and  yet  it  is 
not  within  the  letter  of  this  law/'  The  third  plea  is  bad, 
for  a  woodward  does  not  resemble  a  beast-keeper,  nor 
does  he  fisdl  within  the  provisions  of  the  clause  of  the  sta- 
tute Westminster  2nd,  which  was  intended  only  to  promote 
buildings  for  agricultural  purposes,  and  for  the  habitation 
of  the  lord.  32  Lib.  Ass.  p.  1 95,  pi.  5.  Li  Nevili  v.  Hancer- 
tan  (a),  which  was  an  action  wherein  the  plaintiff  declared 
that  he  had  common  in  three  acres,  and  the  defendant  had 
inclosed  two  of  them,  the  defendant  pleaded  that  he  had 
a  house  there,  and  he  made  the  inclosure  for  the  enlarge- 
ment of  the  curtilage :  and  upon  demurrer,  the  plea  was 
held  ill,  because  it  was  not  said  that  the  messuage  was  for 
his  own  habitation,  or  of  his  shepherd ;  for  he  might  per- 
haps build  a  great  messuage  to  lease  to  a  nobleman,  which 
might  require  a  greater  curtilage  than  the  lord  himself,  or 
his  herdsman.  So,  where  a  man  justifies,  as  in  the  fourth 
plea,  the  erection  of  houses  for  beast-keepers,  he  must 
shew  that  they  were  necessary  for  his  own  beasts,  and  it  is 
not  sufficient  to  shew  that  they  were  necessary  for  the 
beasts  of  other  people.  The  fourth  plea  is  bad  for  another 
reason,  because  the  statute  of  Westminster  2nd  does  not 
authorize  the  erection  of  a  house  for  a  beast-keeper,  and 

(a)  1  Lev.  02 ;  Sid.  70,  nom.  Nevell  v.  Hawurtwn, 


BA8TER   T£R|f>   5  VICT.  833 

the  authority  in  the  Year  Book,  7  Hen.  4,  p.  38,  pi.  9,  fi*'^^-  «/  P^<^^ 
which  is  referred  to  in  the  third  Institute,  as  the  authority 
for  the  position  abready  mentioned,  does  not  support  the 
dictum  of  Lord  Coke.  That  was  an  action  against  a  com* 
moner  for  pulling  down  a  house  built  by  the  lord  upon 
the  common,  and  the  defendant  justified  on  the  ground 
that  the  house  was  built  in  disturbance  of  his  common. 
The  plaintiff  replied  that  the  house  was  built  for  a  beast- 
keeper.  No  judgment  was  given,  but  the  defendants  coun- 
sel being  asked  by  the  Court  whether  he  would  demur,  says, 
**  Nous  voillomus  emparler,  &c.'' ;  this  case  is  mentioned 
in  Bro.  Abr.  *  Commoner,'  pi.  19,  and  the  compiler,  after 
saying  that,  by  the  judgment  of  Hull,  J.,  the  case  might 
be  within  the  equity  of  the  statute,  adds  a  ^'qusere.^' 
At  all  events,  that  case  is  not  an  authority  that  a  man 
may  appoint  beast-keepers  for  the  cattle  of  others ;  there  is 
no  mention  of  any  such  power  in  the  report,  and  such  an 
appointment,  if  good  at  aU,  ought  to  be  made  in  the  court 
of  the  manor,  where  the  commoners  may  be  presumed  to 
have  had  a  voice  in  the  appointment.  Without  their  con- 
currence, it  is  absurd  to  suppose  that  the  lord  could  have 
the  power  of  appointing  a  herdsman  for  their  cattle. 
Nevill  V.  Hancerton  shews  that  an  approvement  for  the  be- 
nefit of  a  stranger  would  be  unjustifiable.  Besides,  the 
commoners  for  whom  the  appointment  was  made  ought  to 
have  been  named.  Again,  a  party  cannot  approve  unless 
he  is  seised  in  fee,  or  is  lord  of  the  manor :  Glover  v. 
Lane  (a) :  but  here  the  approver  was  merely  tenant  pur 
autre  vie  of  part  of  the  common.  The  fifth  plea  is  also 
bad ;  it  is  founded  partly  upon  the  statute  of  Merton,  and 
partly  on  that  of  Westminster  2nd ;  but  it  is  consistent 
with  this  plea,  that  the  ''waste''  therein  mentioned  is 
larger  than  the  place  mentioned  in  the  declaration,  and  as 
the  defendant  has  not  stated,  according  to  the  precedents 
in  Bast.  Entr. '  Trespass/  626  b,  and  9  Wentw.  206,  that 

(a)  3  T.  R.  445. 
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Exeh.  of  Pieast  he  left  a  sojBScieacy  of  common  in  the  residue  of  the  com- 
mon^ it  is  consistent  with  the  plea  that  the  common  left 
by  him  was  left  in  lands  where  the  plaintiff  had  no  right 
of  common.  The  plea  is  also  bad^  for  omitting  to  state 
the  time  at  which  the  common  was  left.  The  snfiKciencj 
must  be  left  at  the  time  of  the  approvement :  Yin.  Abr. 
'  Common.'  It  is  uncertain  to  what  time  the  expression 
"leaving''  refers.  [Lord  Abinger,  C.  B. — It  sufficiently 
appears  that  the  common  was  left  at  the  time  when  the 
inclosure  took  place.] 

fV.  H.  fVatson,  contr^ — ^The  third  and  fourth  pleas  are 
good;  and  are  founded  upon  the  statute  of  Westminster 
2nd.  That  statute  refers  to  the  statute  of  Merton.  Lord 
Coke  saysy  that  the  statute  in  terms  mentions  five  species 
of  building  only,  but  he  observes^  that  those  buildings  are 
merely  put  by  way  of  example :  for  that  the  lord  may 
erect  a  house  for  the  dwelling  of  a  beast-keeper,  for  the 
safe  custody  of  the  beasts,  as  well  of  the  lord  as  of  the 
commoners,  depasturing  there.  That  construction  of  the 
statute  has  never  yet  been  objected  to.  In  Strothery. 
Hutchinson  (a),  Tlndal,  C.  J.,  alluding  to  Lord  Coke's  com- 
mentary on  this  statute,  says,  "  we  must  look,  however, 
not  only  to  the  statute,  but  to  the  commentary  of  Lord 
Coke,  which  has  been  uncontradicted  to  the  present  day." 
But  the  authority  of  Lord  Coke  is  supported  by  the  case 
in  the  Tear  Book,  for  there  the  counsel,  by  refusing  to  raise 
the  question  on  demurrer,  in  fact  assented  to  the  law  at 
laid  down  by  the  judge  in  that  case.  And  this  construc- 
tion of  the  statute  is  conformable  to  reason,  for  in  the 
present  case  a  woodward  and  beast-keeper  stand  in  the 
same  situation,  being  both  necessary  to  preserve  that  which 
is  the  subject-matter  of  the  common.  The  case  of  Nevill 
V.  Hancerton  is  not  in  point,  the  question  having  been  there 
decided  on  the  want  of  an  averment  that  the  house  wti 

(a)  4  Bing.  N.  C.  83;  5  ScoU,  346. 
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built  for  the  habitation  of  the  lord^  or  his  shepherd.  Se-  ^ck,  of  Phast 
condly^  a  man  may  erect  the  necessary  buildings  on  a 
common^  without  being  seised  in  fee.  The  statutes  of 
Merton  and  Westminster  2nd  do  not  mention  the  in- 
terest that  the  party  making  such  erections  must  have; 
and  it  was  held  in  Glover  v.  Lane,  that  the  owner  of  the 
fee,  as  well  as  the  lord  of  the  manor,  might  approve  the 
common.  In  principle  there  can  be  no  distinction  between 
the  owner  of  the  fee,  and  a  tenant  pur  autre  vie,  or  for  a 
long  term  of  years.  Besides,  E.  Salwey  was  a  tenant  in  fee 
of  the  spot  where  the  buildings  were  erected.  The  last 
plea  is  also  good,  and  is  founded  upon  the  statute  of  Mer- 
ton. It  is  sufficiently  averred  therein  that  enough  com- 
mon was  left  for  the  plaintiff  in  the  place  where  he  was 
entitled  to  common.  In  Arlett  v.  Ellis  (a),  it  was  held 
that  a  custom  to  inclose  parcels  of  the  waste,  leaving  a 
sufficiency  of  common,  was  good.  The  last  objection  is, 
that  the  defendant  ought  to  have  set  out  the  names  of  the 
parties  entitled  to  common  of  pasture;  but  that  is  not 
necessary,  and  would  lead  to  endless  prolixity;  the  defend- 
ant is  not  bound  to  know  their  names ;  it  is  a  matter  which 
lies  in  the  equal  knowledge  of  both  parties.  Indeed^  the 
plaintiff  himself  has  a  direct  interest  to  know  who  the  par- 
ties are  who  use  the  common.  [As  to  this  point  he  was 
stopped  by  the  court]. 

fVilleSj  in  reply. — Arlett  v.  Ellis  has  no  bearing  upon  the 
case,  except  so  far  as  it  supports  the  general  principle  that 
sufficient  common  must  be  left  in  the  place  from  which  the 
inclosure  is  made.  No  precedent  has  been  referred  to  in 
which  the  loose  mode  of  statement,  adopted  in  the  fifth 
plea,  has  been  upheld.  Lord  Coke,  in  the  8rd  Inst.,  does 
not  intimate  that  the  concurrence  of  the  commoners  to 
the  appointment  of  a  beast-keeper  for  their  cattle,  as  well 

(a)  7  B.  &  Cr.  346. 
VOL.  IX.  K  K  K  M.  W. 
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Egek.  of  PUaSf  as  of  the  owner  of  the  soil^  is  unnecessary.    Without  their 

concurrence  such  an  appointment  would  be  idle,  becaiue 
it  cannot  be  contended  that  a  beast-keeper  appointed  br 
A.  B.  could  meddle  with  C.  D/s  cattle  without  hit  oon- 
sent.  This  is  material,  because  the  erectioiis  comphuned 
of  may  be  reasonable  for  the  habitation  of  beast-keepen 
for  all  the  cattle,  but  unreasonably  lar^  for  the  betst- 
keepers  of  the  lord  only. 

Lord  Abingbr,  C.  B. — I  am  of  opinion  that  all  the  plot 
are  good.  With  respect  to  the  last  plea,  the  fair  meaning 
of  it  is,  that  sufficient  common  of  pasture  was  left  where 
the  plaintiff  has  the  right  of  common ;  and  although  a  labo- 
rious argument  has  been  founded  on  the  strict  grammstied 
meaning  of  the  words  of  the  plea,  the  clear  meaning  is^  thit 
the  plaintiff's  rights  have  not  been  abridged,  and  tbt 
enough  common  has  been  left  him  in  the  spot  where  ke 
claims  his  right.  We  may  conceive  cases  of  inclosure  hj 
one  lord  of  a  manor,  by  which  the  rights  of  an  adjobing 
lord  may  be  affected ;  but  if  enough  common  is  left  for  the 
tenants  of  the  manor,  they  at  least  have  no  right  to  cgd- 
plain.  I  also  think  that  the  third  and  fourth  plesa  vt 
good.  They  depend  upon  the  statute  of  Westminster 
2nd.  I  never  doubted  that  Lord  Coke  was  right  where  he 
says,  that  the  five  buildings  enumerated  are  put  by  way  d 
example;  and  his  observations  apply  to  several  ancient 
statutes,  the  framers  of  which  were  not  so  prolific  in  words 
as  the  authors  of  modem  acts  of  Parliament.  In  the  pl^ 
sent  day,  in  framing  a  statute,  the  course  is  to  employ  iB 
the  rhetoric  of  conveyancers  and  special  pleaders,  and  to 
provide  for  every  case  that  suggests  itself  to  the  imagim- 
tion  of  the  person  who  draws  the  act.  Formerly  it  wii 
otherwise,  and  courts  of  law  were  left  to  interpr^  tiie 
meaning  of  the  legislature.  And  the  case  in  the  Teir 
Book  is  far  from  impeaching  the  authority  of  Lord  Coke; 
for,  as  Mr.  Watson  has  suggested^  the   counsel  for  the 
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defendant  being  invited  by  the  Judge  to  demur^  and  thus  Bxeh.  of  pieat, 
raise  the  question  as  to  the  lord's  right  to  build  a  house  for  * 

a  beast-keeper^  declines  to  do  so^  saying  that  he  would  rather 
imparl.  The  object  of  this  part  of  the  statute  of  West- 
minster 2nd  is  the  benefit  of  the  commoners.  The  erection 
of  a  cowhouse  is  within  the  very  terms  of  the  act ;  and  I 
think  that  a  house^  erected  by  the  owner  of  the  soil  for  his 
own  advantage  and  that  of  the  other  commoners^  falls 
within  the  principle  of  the  statute.  Our  judgment  must 
therefore  be  for  the  defendant. 

Parke^  B. — I  am  of  the  same  opinion.  The  justification 
in  the  first  two  pleas  is^  that  the  defendant^  being  owner  in 
fee  of  part  of  the  soil^  and  tenant  pur  autre  vie  of  the  re- 
mainder^ built  the  cottages  in  question  to  protect  the  woods 
and  pasture  in  which  he  and  others  had  a  right  of  common; 
and  the  question  is^  whether  that  is  a  case  falling  within  the 
Statute  of  Westminster  2nd.  The  act  in  terms  mentions 
only  wind-mills^  sheep-houses^  cow-houses^  and  the  enlarge- 
ment of  the  necessary  court  or  curtilage.  But  then  Lord 
Coke^  in  his  Commentary^  says  those  instances  are  put 
merely  by  way  of  example.  The  principle  that  governs  the 
former  of  those  cases  is  the  joint  benefit  to  all  the  com- 
moners from  the  erections^  and  therefore  the  building  of  a 
cottage  for  a  woodward  or  a  beast^keeper  falls  within  the 
same  principle.  Indeed^  the  building  of  a  house  for  a  beast- 
keeper  is  expressly  said  by  Lord  Coke  to  be  within  the  spirit 
of  the  act.  With  respect  to  inclosing  common  for  a  curti- 
lage^ that  means  that  the  lord  has  a  right  of  inclosing  so  > 
much  common  only  as  is  necessary  for  his  own  mansion- 
house^  and  that  explains  the  case  of  Nevill  v.  Hancerton,  re- 
ported in  1  Lev.  62,  and  Sid.  79.  Windham^  J.,  there  says, 
it  is  necessary  to  aver  that  sufficient  common  was  left ''  only 
where  the  inclosure  is  for  the  improvement  of  the  land,  not 
where  it  is  for  the  enlargement  of  the  curtilage.'^ 

With  regard  to  the  defendant  not  being  owner  in  fee  of 
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^gdL  4  PkMif  all  the  land,  I  think  that  makes  no  difference  in  this  csm^ 
*  as  the  bishop,  who  is  seised  in  fee  of  part  of  the  common  in 
question,  had  granted  him  his  rights  over  the  common.  I 
have  entertained  some  doubts  as  to  the  last  plea,  whether 
'^  leaving  sufficient  conmion  of  pasture''  means  leaving  it 
in  that  place  where  the  plaintiff  was  entitled  to  enjoy  it; 
but  as  the  defendant  is  entitled  to  our  judgment  on  the 
other  pleas,  which  dispose  of  the  substantial  questions  ui 
the  case,  our  judgment  as  to  this  plea  is  not  of  so  great  con- 
sequence; and  I  concur  with  the  rest  of  the  Courts  that  on 
the  whole  record  our  judgment  must  be  for  the  defendant 


RoLFi,  B. — The  Statute  of  Merton  says  nothing  as  to 
the  nature  or  extent  of  the  interest  that  the  lord  is  to  hate 
in  the  soil ;  and  it  must  be  quite  indifferent  to  the  com* 
moner,  if  enough  common  of  pasture  is  left  to  him,  whe- 
ther the  lord  of  the  manor  incloses  in  his  own  right,  or  » 
the  grantee  of  another. 

Judgment  for  the  defendant 


May  6. 

A  plea  of  the 
Statute  of  Li- 
mitationt, 
though  it  need 
not  conclude 
with  a  verifica- 
tion, must  ne- 
▼erthelesa  be 
signed  by  coun* 
set 


Roberts  v.  Howard. 

X  O  an  action  of  assumpsit  the  defendant  pleaded,  first, 
non  assumpsit ;  secondly,  that  he  "  the  defendant  did  not 
at  any  time  within  six  years  next  before  the  commence* 
ment  of  this  suit,  promise  in  manner  and  form  &c.,  wherectf 
the  defendant  prays  judgment,''  &c.  The  plea  not  being 
signed  by  counsel,  the  plaintiff  signed  judgment.  Knowkif 
on  a  former  day,  obtained  a  rule  calling  upon  the  plaintiff 
to  shew  cause  why  that  judgment  should  not  be  set  aside 
for  irregularity. 


JB.  V.  Williams  shewed  cause. — ^A  plea  of  the  Statute  of 
Limitations,  being  a  special  plea,  requires  to  be  signed  by 
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counsel.  That  was  never  doubted  until  the  case  of  Bodeih-  ^^k.  rf  Pleas, 

1842 
ham  Y.  HUl  (a),  which  decided  that  such  a  plea,  being  in  ^ 

the  negative,  required  no  verification.  But  that  case  has  Robeets 
nothing  to  do  with  this  question  j  a  plea  is  equally  special,  Howard. 
although  in  the  negative;  and  although  it  need  not  be 
averred,  it  is  nevertheless  a  special  plea.  In  MiUner  v. 
CrowdaU  (b),  which  was  an  action  on  an  attorney's  bill,  it 
was  held  that  a  plea,  under  the  stat.  1  Jac.  1,  c.  7,  s.  1, 
that  no  bill  was  delivered  under  his  hand,  need  not  be 
averred,  as  it  was  needless,  it  being  a  negative  plea ;  but 
it  cannot  be  doubted  that  such  a  plea  requires  counsel's 
signature.  By  a  rule  of  the  Court  of  Queen's  Bench,  E. 
T.  18  Car.  2,  all  special  pleas  were  required  to  be  signed 
by  counsel  before  they  could  be  filed.  In  Yin.  Abr., 
Plea  and  Pleading  (E.)  1,  it  is  said,  ''  If  there  be  a  special 
plea,  replication,  rejoinder,  or  demurrer,  there  must  be 
counsel's  hand  to  it,  because  it  is  supposed  to  be  advised 
by  coimsel,  who  is  to  maintain  it  to  be  good  if  it  be  dis- 
puted." In  Macher  v.  Billing  {c)  this  Court  expressly  held 
that  a  plea  of  the  Statute  of  Limitations  required  counsel's 
signature ;  and  the  decision  in  Bodenham  v.  HtU  has  no« 
thing  to  do  with  it. 

KnowleSi  contra. — It  is  not  true  that  every  special  plea 
requires  counsel's  signature,  for  there  are  many  which  do 
not ;  as,  for  instance,  the  plea  of  plene  administravit  and 
riens  per  discent.  Until  the  argument  of  Mr.  Seijt.  Man* 
ning  in  Bodenham  v.  Hill,  it  had  been  usual  to  conclude  a 
plea  of  the  Statute  of  Limitations  with  a  verification ;  and 
that  was  the  ground  on  which  it  was  thought  it  required 
coimsel's  signature.  [Parke,  B.— What  is  the  reason  why 
a  plea  of  son  assault  demesne  or  solvit  ad  diem  require  to 
be  signed,  which  they  do?  It  is  a  mere  arbitrary  matter.] 
It  is  submitted  that  Bodenham  v.  HiU  having  decided  that 

(a)  7  M.  &  W.  274.  (6)  1  Show.  338. 

(c)  1  C,  M.  &  R.  577. 
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Exeh.  o/PleMf  this  plea  need  not  conclude  with  a  verification^  it  does  not 


1842. 


Roberts 


require  counsel's  signature. 


Howard,  Parke^  B. — The  general  rule  is^  that   all  special  pleu 

must  be  signed  by  counsel^  although  undoubtedly  there 
are  many  exceptions  that  have  been  arbitrarily  introduced 
into  practice.  This  very  point  was  decided  in  Maeher  r. 
Billing^  that  such  a  plea  as  this  did  require  counsel's  sig- 
nature ;  and  that  was  not  on  the  ground  that  the  plea  was 
averred.  The  rule  for  setting  aside  the  judgment  most 
therefore  be  discharged. 

The  other  Barons  concurred. 

Rule  discharged. 


May  9.  Cetti  V.  Bartlett. 

A  party  enti-  J-  HIS  was  a  rulc  Calling  on  the  plaintiff  to  shew  cause 
der  an  Inter"""  "^^7  ^  c^»  sa.  issucd  against  ouc  Johusou  should  not  be 
pleader  order,     ^^^  aside,  and  whv  he  should  not  be  dischar^d  out  of  cw- 

i«  not  bound  to  "^  ,  ^ 

take  out  exe*  tody.  It  appeared  from  the  affidavits^  that  the  plaintiff  hsd 

the  Interplead-  issucd  a  fieri  facias  against  the  goods  of  the  defendant 

Wiu!^*  a*  8  Bartlett,    and  that  upon  the  sheriff  proceeding  to  leiy, 

8. 7,  but  may  Johnson  claimed  the  same ;  an  application  was  in  conse- 

make  the  order  ^,         i  ••%» 

a  rule  of  Court,  quencc  made  to  a  Judge  at  Chambers  under  the  Inte^ 
cxeciftion^un-  pleader  Act,  when  Johnson  appeared  upon  the  summons, 
t^\ \{\^^ iR**^'*    ^^^  *^  order  was  made  that,  upon  his  giving  security  for 

21/.  Os.  4{/.,  and  for  such  further  sums  for  costs  as  the 
Master  should  think  reasonable,  an  issue  should  be  tried 
to  ascertain  the  property  in  the  goods.  Johnson  being 
unable  to  give  the  required  security,  an  order  was  made 
discharging  the  former  order  with  costs.  This  latter  order 
having  been  made  a  rule  of  Court,  and  the  costs  taxed  at 
14/.  2«.  Zd,,  a  ca.  sa.  was  issued  upon  it,  in  pursuance  of 
the  1  &  2  Vict.  c.  110,  s.  18.  The  present  rule  was  ob- 
tained on  the  ground  that  the  execution  ought  to  have 


c.  110,8.  18. 
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been  issued  under  the  Interpleader  Act,  1  &  2  Will.  4,  Sxek.  of  Piens, 

1842 
c.  68,  s.  7,  by  which  orders  may  be  entered  of  record,  and  - 

execution  issued  for  the  costs  within  fifteen  days  after         Cetti 

Vm 

notice  of  taxation.  Bartlbtt. 


Jervis  shewed  cause. — The  1  &  2  Vict.  c.  110,  s.  18, 
which  gives  to  rules  of  Court  the  effect  of  judgments,  ap- 
plies to  all  rules.  The  plaintiff  was  not  compelled  to  pro- 
ceed under  the  1  &  2  Will.  4,  c.  58,  but  might  pursue  the 
other  remedy.  The  words  of  that  act  are  not  compulsory; 
they  are,  "  that  rules  and  orders  may  be  entered  of  re- 
cord;^' there  is  nothing  to  restrict  a  party  to  that  course. 

Humjrey,  in  support  of  the  rule. — The  Court  will,  if 
possible,  give  effect  to  both  the  acts  of  Parliament.  As 
the  proceedings  were  commenced  under  the  Interpleader 
Act,  the  execution  should  have  been  in  accordance  with  its 
provisions,  and  the  order  entered  of  record. 

Lord  Abinger,  C.  B.  —  I  think  the  rule  ought  to 
be  discharged.  Where  a  party  entitled  to  costs  under 
the  Interpleader  Act  chooses  to  proceed  for  their  reco- 
very under  that  act,  he  must,  doubtless,  pursue  the 
course  there  prescribed,  and  enter  the  order  of  record. 
But  if  he  chooses  to  proceed  under  the  1  &  2  Vict.  c.  1 10, 
s.  18,  he  may  make  the  order  a  rule  of  Court,  and  issue 
execution  upon  it. 

Parke,  B. — I  also  think  that  the  plaintiff  was  not 
obliged  to  proceed  under  the  Interpleader  Act.  Although 
the  order  was  made  under  that  act,  it  has  been  made  a 
rule  of  Court,  and  that  entitles  the  plaintiff  to  have  execu- 
tion upon  it  under  the  1  &  2  Vict.  c.  110,  s.  18. 

Alderson,  B. — I  am  of  the  same  opinion.  An  order 
tmder  the  Interpleader  Act,  when  entered  of  record,  may 

VOL.  IX.  8  K  4  * 
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MmeKofPhm,  be  made  the  foandation  of  judgment  and  execntion;  but 

.   ^^'  ^     if  the  party  pfoceeds  under  the  1  ft  2  Vict.  c.  110,  a.  18, 

csrn        there  it  no  oocasion  to  enter  the  rule  of  record.    If  it 

Bartlstt.     ^ere  otherwise,  it  would  be  in  effect  repealing  the  lakter 

act,  by  engrafting  upon  it  the  provisions  of  the  former. 

SrOLFB,  B.,  concurred. 

Rule  discharged. 


MEMORANDUM. 

In  the  Vacation  before  this  Term,  FrameU  Stack  Mmrpk§, 
of  LincohiVInn,  Esq.,  was  called  to  the  degree  of  ^ 
coif,  and  gave  rings  with  the  motto  Incidere  Lrndkam. 


AN 


INDEX 


TO  THE 


PRINCIPAL    MATTERS 


ACCORD  AND  SATISFACTION. 

1.  WTiat  amounts  to. 

The  plaintiff,  the  acceptor  of  a  bill 
of  exchange,  on  the  day  it  fell  due, 
sent  a  person  to  the  defendant,  who 
held  it,  to  pay  the  amount  of  the  bill 
and  bring  it  back.  The  defendant 
received  the  money  and  gave  a  receipt 
for  it,  but  said  he  could  not  give  up 
the  bill.  The  plaintiff  being  informed 
of  this,  sent  again  to  the  defendant  to 
demand  the  bill  or  the  money,  but  he 
did  not  give  up  either.  Afterwards, 
on  the  same  day,  the  defendant  sent 
to  the  plaintiff  a  paper  signed  by  one 
G.,  acknowledging  the  receipt  from 
the  defendant  of  the  amount  of  the 
bill,  and  undertaking  to  bear  the 
plaintiff  harmless  for  the  amount,  if 
the  bill,  which  he  stated  to  have  been 
lost,  should  be  presented.  The  plain- 
tiff kept  this  guarantee,  bat  neverthe- 
less sued  the  defendant  for  money 
had  and  received: — Held,  that  his 
right  of  action  vested  on  the  defend- 
ant's refusal  to  repay  the  money  or 
give  up  the  bill;  and  therefore  that 
the  receipt  by  the  plaintiff  of  G.'s 
guarantee  was  in  the  nature  of  accord 
and  satbfaction,  and  was  no  defence 
to  the  action,  unless  specially  pleaded. 
Alexander  y.  Strong,  733 


2.  Acceptance  in  Satis/action,  what  if. 

The  plaintiffs,  merchants  at  Liver- 
pool, were  in  the  habit  of  consigning 
to  the  defendants,  brokers  at  Mont- 
real, goods  on  sale  or  return^  and  of 
receiving  in  payment  bills  on  British 
houses  purchased  by  the  defendants 
with  the  proceeds.  The  plaintiflfs 
having  desired  that  none  but  un- 
doubted bills  should  be  sent  to  them, 
the  defendants  remitted  a  bill  drawn 
by  and  upon  parties  supposed  at  the 
time  to  be  in  good  credit.  The  plain- 
tiffs, on  receiving  it,  returned  for  an- 
swer that  it  had  been  refused  accept- 
ance, and  requested  the  defendants  to 
do  what  was  needful  to  procure  secu- 
rity from  the  drawer,  and  to  take  all 
legal  and  necessary  steps  for  their  se- 
curity. In  an  action  brought  by  the 
plaintiffs  for  money  had  and  received, 
to  recover  from  the  defendants  the 
proceeds  of  the  consignment  to  which 
this  bill  had  reference,  the  defendants 
pleaded  the  dehvery  to  the  plaintiffs, 
and  acceptance  by  them,  of  the  bill 
of  exchange  in  full  satisfaction.  The 
Judge  directed  the  jury,  that  if  the 
bill  was  such  a  one  as  by  the  course 
of  dealing  between  the  parties  the 
plaintiffs  were  bound  to  take,  that  was 
a  taking  in  full  satisfaction: — Held, 
that  this  was  a  misdirection;  for  that 
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o  C4|ii£iiy  an  or* 
that  one  G.  sJiovld  p^j 
of  tlae  Aceoaotint-Ge- 
B  tlie  cnne^  a  ccrtam 
liT  Ids  SBtvu  to  hare 
'  of  tibe  Hie  of  a  imst 
the  loficitor  for  tlie  phbi-  . 
ttf  atfe  Hit  rcpitcifd  it  under  1&  ■ 
2Tict.  CLllO,  9.19,  ai^G.  was  in  | 
coDte^pKBee  pteieoled  from  disposuig  ! 
of  his  laads:— JTdtf,  that  the  regis-  i 
tcfling  of  the  order  was  notofitsd^a  I 


vnaglBl  act,  and  that  no  actioD  could 
he  maintained  for  it  without  proof  of 


SewMe^  that  sudi  an  order  is  within 
the  eqoitj  oi  the  stat.  1  &  2  Vict.  c. 
1 10,  s.  19.     Gibbs  T.  Pike,  35 1 


AFFIDAVIT. 

8te  Lancaster  Court  of  Common 

Pleas. 

(I).  Title. 

An  affidarit  on  which  a  rule  for 
judgment  as  in  case  of  a  nonsuit  was 
founded,  was  intitled  ''Between  J.  S., 
plaintiff,  and  G.  J.,  defendant."  The 
affidavit  in  answer  to  the  rule  stated, 
that  there  were  two  G.  J.'s,  and  that 
all  former  proceediDgs  in  the  cause 
were  intitled  **J.  S.  v.  G.  J.  the 
elder:** — Held,  that  the  affidavit  was 
sufficient.    Singlet<m  v.  Johnson,    67 


I 


(2).  Jwrmi. 

Am  afclatit,  intitled  in  the  proper 
aaA  purporting  to  be  sworn 
heSaet  A.  B ,  **  a  commissioner,  &c.," 
is  anfckut:  the  jurat  need  not  state 
that  he  is  a  commissioner  for  taking 
afliiiaiiis  in  that  Court.  Burdekin 
T.  Poiter.  13 

(3;.  FQei  am  former  Rule,  right  of 

A  paitj  shewing  cause  against  a 
rule  has  a  right  to  read  an  affidavit  of 
his  filed  in  Court,  which  was  made  in 
support  of  a  former  application  for  a 
rule  iuTohing  the  same  question,  and 
of  whidi  the  other  side  took  an  office 
oopr.     Ryan  v.  Smith,  223 

(4).  To  koid  to  hail,  when  tujicienily 
states  a  Debt. 

An  affidavit  to  hold  to  bail,  stating 
the  defendant  to  be  indebted  to  the 
plaintiff  in  £22  "  on  the  balance  of 
an  account  for  goods  sold  and  deli- 
vered bj  the  plaintiff  to  the  defend- 
ant : " — ^i7e/«?sufficient,  without  stating 
that  it  was  an  account  stated  between 
the  parties.    Kenrick  v.  Daviee,       22 

AMENDMENT. 

Of  Pleadings,  Time  for. 

An  application  to  the  Court  to 
amend  pleadings  does  not  fall  within 
the  rule  respecting  the  setting  aside 
proceedings  for  irregularity,  with  re- 
gard to  the  promptness  of  the  appli- 
cation.    Welsh  V.  Hall,  14 


APPROVEMENT. 
See  Common. 


APPROPRIATION    OF    PAY- 
MENTS. 

iS^^tf  Money  had  and  received,  (1). 


ARBITRATION. 


ARBITRATION. 
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ARBITRATION. 
See  Costs,  (4). 

(1).  Authoriti/  of  Arbitrator  to  exa- 
mine Parties. 

Where  a  cause  is  referred  to  arbi- 
tration, with  power  to  the  arbitrator 
to  settle  ail  matters  in  difference  be- 
tween the  parties,  the  submission 
providing  also  that  the  parties  re- 
spectively are  to  be  examined  on  oath, 
if  thought  necessary  by  him,  it  is  in 
the  discretion  of  the  arbitrator  to  exa- 
mine the  parties,  each  in  support  of 
his  own  case,  if  he  think  fit.  WelU 
V.  Benskin,  45 

(2).  Award. 

1.    When  final. 

1.  A  cause  and  all  matters  in  dif- 
ference between  the  parties  (there 
being  no  matters  in  difference  ex- 
cept in  the  cause)  were  referred  by 
order  of  Nisi  Prius  to  the  award, 
order,  arbitrament,  final  end,  and 
determination  of  A.  B.;  the  order 
providing,  that  the  verdict  should  be 
entered  for  the  plaintiff  for  the  da- 
mages in  the  declaration,  subject  to 
be  reduced  or  vacated,  or  instead 
thereof  a  verdict  for  the  defendant  or 
a  nonsuit  entered  according  to  his 
award.  The  arbitrator,  by  his  award, 
directed  that  the  verdict  entered  for 
the  plaintiff  should  be  vacated,  and  a 
nonsuit  entered: — Held^  ( Parke,  B., 
dissentiente),that  the  award  was  bad, 
as  not  finally  determining  the  matters 
in  difference  in  the  cause.  Wild  v. 
Holt,  161 

2.  A  declaration  on  an  agreement 
to  supply  timber  and  slates  to  the 
plaintiff  for  the  building  of  a  house, 
alleged  as  a  breach  the  non- supply 
of  the  timber  only.  The  defendant 
pleaded — 1st,  non  assumpsit;  2nd, 
that  he  did  supply  timber;  Srd,  part 
payment.  The  cause  and  all  matters 
in  difference  were  referred,  and  the 
arbitrator,  by  his  award,  after  reciting 


that  he  had  heard  the  evidence  pro- 
duced "  touching  the  matters  in  dif- 
ference," stated  that  he  made  his 
award  "  of  and  concerning  the  pre- 
mises," and  then  proceeded  to  find 
specially  on  each  of  the  issues  in  the 
action: — Held,  that  the  award  was 
sufficient,  although  it  appeared  that 
there  was  a  matter  in  dmerence  sub- 
mitted to  the  arbitrator  as  to  the  non- 
supply  of  slates.     Dunn  v.  Warltera^ 
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2.  When  final — Ascertainment  of 

Costs  of  Reference. 

By  the  terms  of  an  order  of  refer- 
ence at  Nisi  Prius,  the  costs  of  the 
cause  were  to  abide  the  event,  *'  the 
costs  of  the  reference  and  award  to 
be  in  the  arbitrator,  who  shall  aseer^ 
tain  the  same:^' — Held,  that  the  arbi- 
trator was  bound  to  ascertain  and  de- 
termine the  costs  of  the  reference  and 
award.     Morgan  v.  Smith,  AT! 

3.  When  uncertain  or  inconsistent. 

Assumpsit  on  an  agreement  to 
build  a  house  according  to  certain 
drawings,  plans,  and  specifications, 
and  to  the  satisfaction  of  the  plaintiff^ 
and  with  the  best  materials:  alleging 
as  breaches  that  the  defendant  did 
not  build  the  house  to  the  satisfaction 
of  the  plaintiff;  and  that  he  did  not 
perform  the  work  with  the  best  ma- 
terials. Pleas,  Ist,  non  assumpsit; 
2ndly,  that  the  defendant  did  the 
works  to  the  satisfaction  of  the  plain- 
tiff; 3rd,  that  before  the  breach  the 
contract  was  rescinded;  4th,  leave 
and  license;  5th,  that  the  defendant 
deviated  from  the  drawings  by  the 
direction  of  the  plaintiff's  architect; 
6  th,  a  plea  stating  an  agreement  be- 
tween plaintiff  and  defendant  to  build 
a  stone  wall  in  lieu  of  the  wall  men- 
tioned in  the  original  agreement;  7th, 
that  the  defendant,  by  command  of 
the  plaintiff,  erected  a  stone  wall  in- 
stead of  a  brick  wall.    The  plaintiff 
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ASSUMPSIT. 


ATTORNEY. 


took  issue  on  the  two  first  pleas,  tra- 
versed the  3rd,  6th,  and  7th,  replied 
de  injuria  to  the  4  th,  and  demurred 
to  the  5th.  The  cause  was  at  the  as- 
sizes referred  to  an  arbitrator,  the 
costs  of  the  cause  and  reference  to 
abide  the  eyent;  and  he  awarded  a 
general  verdict  to  be  entered  for  the 
defendant. 

Held^  that  the  award  was  not  un- 
certain, inconsistent,  or  repugnant; 
and  that  it  was  not  necessary  for  the 
arbitrator  to  assess  contingent  da- 
mages on  the  demurrer,  neither  party 
having  requested  him  to  do  so,  but 
acted  as  if  the  matter  had  not  been 
submitted  to  him. 

Heidi  also,  that  the  5  th  plea  was 
bad  on  general  demurrer,  the  archi- 
tect not  being  shewn  to  be  the  plain- 
tiff's agent  to  bind  him  by  any  de- 
viation from  the  drawings.  Cooper 
T.  Langdon,  60 

4.  Setting  (uide, — Statement  of  Ob- 
jections  in  Rule. 

In  a  rule  nisi  for  setting  aside  an 
award,  an  objection  ''  that  the  arbi- 
trator has  not  awarded  on  a  matter  in 
difference  submitted  to  him  "  is  suffi- 
ciently specific.     Dunn  v.  Warlters, 
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ARREST. 

See  Insolvent  Debtors'  Act. 
Process. 


ASSUMPSIT. 

Consideration, 

The  reputed  father  of  an  illegiti- 
mate child  promised  to  pay  the  mother 
an  annuity  if  she  would  maintain  the 
child,  and  keep  secret  their  connec- 
tion:— Held,  that  the  maintenance  of 
the  child  was  a  sufficient  considera- 
rion  to  sustain  assumpsit.  Jennings 
V,  Brown,  495 


ATTACHMENT. 
See  Sheriff. 

For  Non*paymeni  of  'Money  jmrsuant 
to  Allocatur. 

How  waived. 

An  arbitrator  having  by  his  award 
ordered  the  defendant  to  pay  to  Uie 
plaintiff  a  sum  of  money,  the  plaintiff 
filed  an  affidavit  of  debt  in  the  Court 
of  Bankruptcy,  under  stat.  1  &  2  Vict, 
c.   110,   and  the   defendant  gave  a 
bond,  with  sureties,   conditioned  for 
payment  of  the  money,  but  omitting 
the  alternative  in  the  statute,  of  rai- 
dering  himself  to    custody: — Hdd, 
that  the  plaintiff's   having  adopted 
this  proceeding  did  not  preclude  him 
from  applying  for  an  attachment  for 
non-performance   of  the  award  and 
rule  of  Court  thereon.      Menddl  v. 
Tyrrell,  217 

ATTORNEY. 
See  Tithe  Commutation  Act,  (2). 

(1).  Communication   to,  when  priei* 

leged. 

Where,  upon  the  sale  of  an  estate, 
the  same  attorney  was  employed  by 
the  vendor  and  by  the  purchaser,  a 
communication  from  the  purchaser  to 
the  attorney,  asking  for  time  to  pay 
the  purchase-money,  was  held  not  to 
be  privileged.     Perry  v.  Smith,    681 

(2).   When  privileged  from  disdow^ 
Clients  Deed. 

A  party  who  is  protected  from  pro- 
ducing a  deed  at  Nisi  Prins,  on  the 
ground  that  he  holds  it  as  a  trustee 
for  one  of  the  parties,  is  not  compel- 
lable to  disclose  the  contents  of  it 

An  attorney  for  a  party  in  a  cause 
is  not  bound  to  state  the  contents  of 
a  deed,  of  which  he  first  obtained  a 
knowledge  by  having  obtained  and 
read  it,  at  the  suggestion  of  his  coun- 
sel, at  the  consultation  in  the  cause. 
(Rolfe,  B.,  dubitante.)  Doriev  v. 
Waters,  ^Qg 


BANKRUPTCY. 

(3).  Taxation  of  Bill. 
Jurisdiction  of  Master  as  to  Negli- 
gence. 

On  taxation  of  an  attorney's  bill 
the  Master  has  no  jurisdiction  to  dis- 
allow items  on  the  grouud  that  in  re- 
spect of  the  business  to  which  they 
refer,  the  attorney  was  guilty  of  neg- 
ligence. 

Where  A.  and  B.  delivered  a  bill 
in  their  joint  names  for  business  done 
as  attornies,  and  the  Master  on  tax- 
ation disalloned  part  of  the  bill,  on 
the  ground  that  B.  was  not  a  certifi- 
cated attorney  during  a  portion  of 
the  time  to  which  the  bill  referred, 
the  Court,  on  affidavit  that  B.'sname 
was  used  at  the  request  of  friends, 
but  that  he  was  really  not  a  partner 
with  A.,  allowed  A.  to  deliver  a  fresh 
bai  in  his  own  name  only  for  the 
items  so  disallowed.  Matehell  v. 
Par/cM,  767 

BAIL. 
Exception  to,  how  toaieed, 

A  plaintiff  does  not  wwve  his  right 
of  exception  to  bail  put  in  under  the 
atat.  1  Sc  2  Vict,  c,  110,  s.  4,  by  de- 
livering a  declaration  in  chief,  and 
consenting  to  fVirthei  time  to  plead. 
Segina  v.  The  Sheriff  of  Montgomery- 
Mre.  448 

BANKRUPTCY. 
(1).  Operation  of  2  f  3  Fict.  e.  29. 

To  an  action  of  trover  by  assignees 
of  a  bankrupt,  the  defendant  pleaded, 
first,  a  traverse  of  the  plaintiffs'  pro- 
perty as  assignees;  secondly,  that 
after  the  bankruptcy,  and  before  the 
fiat,  the  plaintiffs,  as  assignees,  by 
reason  of  the  relation  of  their  title  to 
the  time  of  the  bankruptcy,  although 
not  then  appointed,  were  the  owners 
of  and  entitled  to  the  possession  of 
the  goods;  that  the  bankrupt,  subject 
only  to  their  sud  title  as  usignees, 
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was  possessed  of  the  goods,  and  that 
the  defendants  took  them  under  an 
execution  boa&  5de  executed  and  levied 
against  him  without  any  notice  of  any 
prior  act  of  bankruptcy.  Semble,  per 
Parke,  B.,  that  the  latter  plea  amount- 
ed only  to  an  argumentative  traverse 
of  the  possession  of  the  plaintiffs'  as* 
signees,  and  therefore  that  the  tvn> 
pleas  could  not  be  pleaded  together. 
Tarquand  v.  Hawtrey,  727 

(2).  Efeet  of  Certijteate  on  Land- 
lord"*  right  of  Di^treu. 
Alandlord  distrained  the  goods  of  A. 
on  his  tenant's  premises,  for  rent;  the 
tenant  afterwards  became  bankrupt, 
and  obtained  bis  certificate: — Held, 
that  the  certificate  did  not  operate  as 
a  release  of  the  rent,  and  therefore 
that  the  landlord  had  a  right,  in  re- 
plevin at  the  suit  of  A.,  to  avow  for 
a  return  of  the  goods.  Newton  v. 
Seott,  434 


A  defendant  who  has  become  bank- 
rupt and  obtained  his  certificate  after 
trial  and  verdict  against  him,  has  a 
right  to  set  it  aside  for  the  want  of  a 
sufficient  notice  of  trial,  although  his 
estate  is  insolvent,  and  his  asngnees 
are  no  parties  to  the  application. 
Shepherd  T,  Thompson,  ItO 

BEAST-KEEPER. 
See  Common. 

BEER  ACTS. 

Penalties  on  Retailers  of  Beer. 

The  keeper  of  a  beer-shop,  licensed 
nnder  1  Will.  4,  e.  64,  and  4  &  5  Will. 
4,  c.  84,  is  liable  to  the  penalties  im- 
posed by  56  Geo.  3,  c.  58,  s.  2,  for 
having  in  his  possession  any  of  the 
prohibitedarticles  therein  specified,  or 
any  other  article  or  preparation  to  be 
used  OS  a  substitute  for  malt  or  hops. 
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In  order  to  render  such  a  person 
liable  to  those  penalties,  for  having 
in  his  possession  any  of  the  articles 
enumerated  in  the  56  Geo.  3,  c.  58, 
s.  2,  it  is  unnecessary  to  aver  or 
prove,  either  that  the  party  had  them 
in  his  possession  to  be  used  as  a  sub- 
stitute for  malt  or  hops,  or  that  he 
had  them  in  his  possession  with  any 
criminal  intention.  But  where  the 
information  is,  for  having  in  his  pos- 
session any  article  not  designated  by 
name  in  tnat  section,  it  is  necessary 
to  shew  that  it  was  intended  to  be 
used  as  a  substitute  for  malt  and 
hgps  in  the  making  of  beer.  The  At- 
torney-General V.  Lockwood,        378 

BENEFICE. 

See  Curate. 

Dilapidations. 

BILLS  AND  NOTES. 

iS^f  Limitations,  Statute  of,  (1). 
Pleading,  III.  (2).  (10);  IV. 

I.  PromtMory  Note  payable  on  de- 
mand, Negotiability  of, 

A  promissory  note,  payable  on  de- 
mand, cannot  be  treated  as  over-due, 
80  as  to  affect  an  indorsee  with  any 
equities  against  the  indorser,  merely 
because  it  is  indorsed  a  number  of 
years  after  its  date,  and  no  interest 
had  been  paid  on  it  for  several  years 
before  such  indorsement.  Brooke  v. 
Mitchell,  15 

II.  Acceptance  by  Partner,  when  it 
binds  the  Firm, 

A  partner  has  no  implied  authority 
by  law  to  bind  his  co- partners  by  his 
acceptance  of  a  bill  of  exchange,  ex- 
cept by  an  acceptance  in  the  true  style 
of  the  partnership. 

Therefore,  where  a  firm  consisted 
of  J.  B.  &  C.  H.,  the  partnership 
name  being  "  J.  B."  only,  and  C.  H. 
accepted  a  bill  in  the  name  of  "  J.  B. 
&  Co.,'^  it  was  hald  that  J.  B.  was 


not  bound  thereby.     Kirk  r.  Blur- 
ton,  284 

III.  Right  of  Action  against  Drawer 
on  Non-acceptance. 

The  holder  of  a  bill  of  exchange,  on 
non-acceptance,  and  protest  and  notice 
thereon,   has  an  immediate  right  of 
action  against  the  drawer,  and  does 
not  acquire  a  fresh  right  of  action  on 
the  non-payment  of  the  bill  when  doe. 
The  Statute  of  Limitations,  therefore, 
runs  against  him  from  the  former  and 
not  from  the  latter  period.     White- 
head v.  Walker,  506 

IV.  Actions  OHm 

(1).  Debt,  when  maintainable  on  BiU 
of  Exchange. 

Where  the  drawer  of  a  bill  indorses 
it  in  blank,  and  delivers  it  to  A.,  who 
passes  it  without  a  fresh  indorsement 
to  B.,  B.  cannot  maintain  an  action  of 
debt  on  it  against  the  drawer.  XewM 
V.  Edwards,  720 

(2).  Pleadings. 
1 .  Allegation  of  Promise  to  pay. 

In  an  action  by  the  indorsee  against 
the  drawer  of  a  \)ill  of  exchange,  the 
omission  of  a  promise  by  the  drawer 
to  pay  is  at  most  merely  matter  of 
form,  which  can  only  be  taken  advan- 
tage of  on  special  demurrer. 

And  semble,  the  allegation  of  a  pro- 
mise is  in  such  a  case  altogether  un- 
necessary.    Stericker  v.  Barker,  321 

2.  Statement  of  Bill  drawn  by  Firm. 

1 .  Declaration  by  indorsee  against 
acceptor  of  a  bill  of  exchange,  stated  it 
to  be  drawn  by  <'  certain  persons  using 
the  name,  style,  and  firm  of  M.  & 
Co.,"  and  that  "  the  said  M.  &  Co." 
indorsed  it.  Semble,  that  this  was  not 
a  sufficient  description,  as  it  did  not 
shew  that  M.  &  Co.  drew  or  indorsed 
the  bill  tn  that  name.  Ball  t.  Gor- 
don, 345 

2.  Declaration  by  indorsee  against 


BOND. 


CHEQUE. 
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acceptor  of  a  bill  of  exchange,  stated 
it  to  be  drawn  "  by  certain  persons,  by 
and  under  the  name,  style,  and  firm 
of  G.  &  Son,"  and  that  "  the  said  per- 
sons, by  and  under  the  said  name^ 
style,  and  firm  of  G.&Son,"  indorsed 
it: — Held,  on  special  demurrer,  that 
this  was  a  sufficient  description  of  the 
drawers  and  indorsers.  Tigar  v.  Gor- 
don,  347 

(3).  When  Plaintiff' bound  to  prove 
Consideration, 

Where  a  material  fact  alleged  in 
pleading  is  not  traversed  by  the  sub- 
sequent pleading,  it  is  not  therefore 
admitted  as  a  /act,  so  as  to  dispense 
with  proof  of  it  before  the  jury. 

To  a  declaration  in  assumpsit  by 
indorsee  against  maker  of  a  promis- 
sory note,  the  defendant  pleaded,  that 
the  note  was  indorsed  and  delivered 
to  the  plaintiff  by  his  indorser,  in 
violation  of  good  faith,  and  in  fraud 
and  contempt  of  an  order  for  referring 
the  claim  of  that  indorser  to  arbitra- 
tion; and  that  the  plaintiff  took  the 
note  with  full  knowledge  of  the  pre- 
mises. The  plaintiff  replied  that  he 
had  not,  when  he  took  the  note,  any 
knowledge  of  the  premises  in  the  plea 
mentioned.  Issue  thereon: — Held, 
that  upon  these  pleadings  the  defend- 
ant was  bound  to  begin  at  the  trial, 
and  to  prove  the  plaintiff's  knowledge 
of  the  fraud;  and  that  the  plaintiff  was 
not  bound  in  the  first  instance  to 
prove  consideration  given  for  the  in- 
dorsement to  him.     Smith  v.  Martin, 
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BOND. 
jSi^e  Principal  and  Surety,  (2). 

(I).  Construction  of  Condition, 

The  condition  of  a  bond,  after  re- 
citing that  one  A.  B.  had  filed  a  bill 
in  Chancery  against  several  persons 
(naming  them)  and  the  now  defend- 
ant,as  defendants,  was,  that  the  now 


defendant  should  pay  all  such  costs  as 
the  Court  of  Chancery  should  award 
to  all  the  said  defendants: — Held, 
that  the  construction  of  this  condition 
was,  that  the  defendant  should  pay 
the  costs  awarded  to  all  or  any  of  the 
defendants  except  himself.  Vesey  v. 
Mantell,  323 

(2).  Payment  into  Court  in  Action 
on,  not  pleadable. 

Payment  of  money  into  Court,  un- 
der the  4  &  5  Anne,  c.  16,  s.  13,  in 
discharge  of  principal  and  interest  on 
a  bond,  and  costs,  cannot  be  pleaded 
to  an  action  on  the  bond.  England 
V.  Watson,  333 

(3).  Liability  of  Devisee  on  Bond  of 

Testator, 

Where  the  obligor  of  a  bond,  having 
devised  his  land,  died  before  the  pass- 
ing of  the  stot.  1  Will.  4,  c.47:— 
Held,  that  the  specialty  creditor  could 
not  maintain  an  action  against  the 
devisee  alone,  there  being  no  heir, 
imder  3  W.  &  M.  c.  14,  s.  3.  Hunt' 
ing  V.  Sheldrake,  256 

CARRIER. 

See  Stoppage  in  Transitu. 
Tknder. 

CHARTER. 
See  Coroner. 

CHEQUE. 

Post-dated,  AdmissiMUty  of, 

A  post-dated  cheque  is  altogether 
void,  and  cannot  be  received  in  evi- 
dence for  any  purpose.  Therefore, 
the  plaintiff  cannot,  in  an  action  on 
such  an  instrument,  resort  to  the 
coimt  for  money  paid,  because  he  can- 
not prove  it. without  producing  the 
cheque.     Serle  y.  Norton,  309 
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COMMON. 

Jppropfment.— Erection  of  Houtet 

for  Beatt-keeper  and  Woodward. 

An  owner  par  autre  vie  of  a  com- 
mon may  approve  under  the  statutes 
20H.3,c.'l,iuidl3Ed.  1,  st.  I,c.46. 

The  owner  of  a  common  may  erect 
thereon  a  home  necessary  for  the  ha- 
bitation of  besst-keepers  for  the  care 
of  the  cattle,  of  himself  and  the  other 
persona  having  rights  of  common 
there.  So  he  may  erect  a  house  ne- 
cessaiy  for  the  habitstion  of  a  wood- 
ward, to  protect  the  woods  and  the 
nnderwoods  on  the  common. 

A  plea  justilying  the  erection  of  4 
house  for  sacb  beast-keepers  need  not 
state  the  names  of  the  other  common- 
ers, DOT  that  they  assented  to  the 
sfipointment  of  beast-keepers. 

To  an  action  on  the  case  for  a  con- 
tinning  disturbance  of  common,  the 
defen&nt  pleaded  an  apportionment 
ofthelocusinquo,  "  leaving  sufficient 
common  of  pasture  for  the  said  plain- 
tiff and  all  other  persons  entitled 
thereto,  bother  with  sufficient  ingress 
and  egress  to  and  from  the  same,  ac- 
cording to  the  form  of  the  statute, 
Ac. : " — Held,  thatthe  plea  sufficiently 
shewed  that  enough  of  common  was 
left  at  the  time  of  the  approvement, 
and  in  the  place  where  the  plaintiff 
was  entitled  to  enjoy  it.  Patrick  v. 
SluhhB,  630 

COMPOSITION  DEED. 
See  Debtor  and  Creditor. 

CONTRACT  OF  SALE. 
See  Frauds,  Statute  of,  (1). 
Pij:ading,  IIL,  (9). 
(I).  0/  Good*. 
I .  Right  of  Purchaier  to  thevs  Defects 
in  Quality  of. 
The  plaintiffs  agreed  with  the  de- 
fendants to  manufacture  for  them  cer- 
tain locomotive  engines,  under  the 


CONTRACT  OF  SALE. 

following  contract:  "  Each  engine  and 
tender  to  be  subject  to  a  performance 
of  a  distance  of  1 ,000  miles,  with  pro- 
per loads;  during  which  trial  Messrs. 
S.  &  Co.  (the  plaintifisj  are  to  be 
liable  to  any  breakage  whidi  may 
occur,  if  arising  from  defective  mate- 
rials or  workmanship;  but  they  are 
not  to  be  responsible  for  nor  liable  (o 
the  repair  of  any  breakage  or  damage, 
whether  resulting  from  collision,  neg- 
lect, or  mismanagemeut  of  any  of  the 
company's  servants,  or  any  other  cir- 
cumstances,  save  and  except  defectin 
materials  or  workmanship.  The  per- 
formance to  which  each  engine  is  to  be 
subjected,  to  take  place  within  one 
month  from  the  day  on  which  the 
engine  is  reported  ready  to  start;  in 
default  of  which,  Messrs.  S.  &  Co.  shaO 
forthwith  be  released  from  any  respon- 
sibility in  respect  of  the  said  engioe; 
the  balance  (o  be  paid  on  the  satis- 
faclory  completion  of  the  trial,  and 
release  of  Messrs.  S.  &  Co,  from  far- 
ther responsibility  in  respect  of  such 
engine."  It  was  also  agi«ed,  that  the 
fire-boxes  should  be  made  of  copper, 
of  the  thickness  of  7-16ths  of  aniod 
(and  they  were  accordingly  so  made); 
and  that  the  best  materials  and  work- 
manship were  to  be  used.  The  en^nts 
were  accordingly  delivered  to  the  de- 
fendants, and  performed  the  distance 
of  1,000  miles  within  the  month  of 
trial,  but  nine  months  afterwards  the 
fire-box  of  one  of  them  hurst,  when  it 
was  discovered  that  the  copper  had 
been  considerably  reduced  in  thick- 
ness:— Held,  io  an  action  against  the 
defendants  for  the  balance  due  from 
them,  that  they  could  not  give  eri- 
dence  of  an  inherent  defect  in  the 
copper  (no  fraud  being  alleged),  since, 
by  the  terms  of  the  contract,  the 
month's  trial,  if  satisfactory,  was  to 
release  the  plaintiffs  from  ail  respcm- 
sibility  in  respect  of  bad  materials  and 
bad  workmanship.  Sharp  t.  The 
Great  Wettem  Railway  CoK^pam/,  7 
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CONTRACT  OF  SALE. 
2.  "  To  arrive,"  Conslruelion  o/. 

The  defendant,  by  a  bought  and 
sold  note,  agreed  to  kII  the  plaintifFs 
"100  tons  of  nitrate  of  soda,  at  18*. 
per  cvrt,,  to  arrive  ex  Daniel  Grant, 
to  be  taken  lirom  the  quay  at  landing 
veights,"  &c.  1  and  below  the  signa- 
ture of  the  brokera  there  was  the  fol- 
lowing memorandam  :  "  Should  the 
Tesselbelost,  this  contractto  be  void:" 
— Held,  that  the  contract  did  not 
amouDt  to  a  warranty  ou  tbe  part  of 
the  seller,  that  the  nitrate  of  soda 
should  arrive  if  the  vessel  arrived,  but 
to  a  contract  for  the  sale  of  goods  at 
a  future  period,  subject  to  the  double 
condition,  of  tbe  arrival  of  the  vessel, 
with  the  spedGed  cargo  on  board. 
JoAtuon  T.  Maedonald,  600 

3.  Memorandum  in  Broker't  Book, 
wAen  Evidence  (jf. 

Assumpsit  for  goods  sold  and  de- 
livered.    It  appeared  at  the  trial  that 
a  broker,  employed  by  the  plaintiffs  to 
sell  200  casks  of  Ullovr,  sold  50  to 
the  defendant,  and  the  remainder  to 
two  other  parties  to  be  delivered  some 
months  subsequently  to  the  sale.     In 
the  bought  note  be  described    the 
transaction  as  a  purchase  of  50  casks 
for  "his  principals,"  i.  e.  the  buyrrs; 
and  in  the  sold  note,  as  a  sale  of  200 
casks  sold  to  his  principals.     In  his 
book  he  stated  tbe  defendant  as  the 
purchaser  of  50  casks,  and  tbe  two 
other  parties  as  purchasers  of  the  re-   i 
mainder.     There  was  no  disclosure  of 
the  principals  on  either  side.     About  i 
the  time  appointed  for  the  deUvery,    I 
tbe  broker  urged  the  defendant  to  buy 
1 00  other  casks  of  a  third  person,  and   I 
on  the  latter  objecting  to  do  so,  on  tbe 
ground  that  the  50  casks  alre^y  con-   , 
tracted  for  by  him  would  soon  be  de-  j 
livered,  offered  to  "put  off"  those  | 
casks.      The  50   casks  were   never   . 
actually  delivered  to  the  defendant. 


CORONER. 
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I  It  was  objected,  on  this  evidence,  that 

I  tbe  plaintifis  ouglit  to  be  nonsuited  on 

'  two  grounds:  first,  that  inasmuch  aa 

there   was   a  variance  between    the 

'  bought  and  sold  notes,  tbe  broker's 

book  not  being  evidence  of  the  con- 

tract,  there  was  no  valid  contract;  ae- 

I  condly,  ^at   there  was   nothing  to 

'  shew  any  delivery  of  the  50  casks  to 

;  the  defendant.      The  learned  Jodge 

being  of  that  opinion  nonsuited  the 

plaintiffs: — Held,  that   the  nonsuit 

was  wrong  on  the  second  ground,  it 

being  a  question  for  the  jury,  whether 

the  words  "pnt  off"  meant  a  sale  of 

the  goods  to  a  third  person  by  the 

broker  on  account  of  tbe  defendant, 

or  a  postponement  of  the  delivery 

with  or  vrithout  the  eoosent  of  the 

plaintiff. 

Qtiare,  whether  the  memorandum 
of  a  sale  in  the  broker's  book,  aigned 
by  him,  is  admissible  as  evidence  of 
the  contract,  to  satisfy  the  Statute  of 
Frauds,  in  cases  where  there  is  no 
other  contract,  or  where  the  bought 
and  sold  notes  disagree.  TKonitonv. 
CiarUa,  802 

COPYRIGHT. 

Of  Engraeinff. 
In  an  action  on  tbe  case,  for  pirat- 
ing an  engraving  bronght  under  tbe 
slat.  17  Geo.  3,  c.  57,  which  ^ves  a 
right  of  action  against  any  one  who 
sl^l  copy  any  print  "  in  the  whole  or 
in  part,  by  varying,  adding  to,  or  di- 
minishing from,  the  main  design," 
the  judge  directed  the  jury  to  consi- 
der whether  the  defendant's  engraving 
was  substantially  a  copy  of  the  plain- 
tiff's:—/frirf,  that  this  direction  was 
correct.     Moore  t.  Clarke,  692 

CORONER. 

Office  of.  hy  what  Words  granted— 
CoMtnution  of  Charter— Evidence. 
By  charter  of  the  23  Edw.  3,  tbe 
1. 1. 1. 
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CORONER. 


King  granted  to  the  Earl  (sfterwuds 
Duke)  of  LtncaBter  (inter  alia),  that 
lie  might  hare  the  retam  of  all  writ* 
of  the  King  and  his  heira,  and  >ain- 
mODi  of  the  Exchequer,  and  the  at- 
taeiment  as  well  of  plena  of  the  Crmon 
[attachiamenta  de  placitis  coronee]  as 
of  other  plena  whatsoever,  in  all  his 
landi  and  fees,  bd  that  do  sheriff  or 
other  buliff  or  ministei  of  the  King, 
or  bis  heirs,  might  enter  those  lands 
or  ftei  to  execute  the  wune  writs  and 
BUinmona,  or  to  make  attachment  of 
pleas  of  the  Crown,  or  other  pleas 
aforesaid,  or  to  do  anj  other  office 
thore,  unless  in  default  of  the  same 
Earl  and  his  bailiffs  and  ministers  ia 
bis  lands  and  fees  aforesaid: — Held, 
that  thereby  the  right  to  appoint 
coroners  within  the  Duchy  of  Lan- 
caster was  granted,  and  that  such 
rig^t  was  an  eiclusive  one :  that, 
therefore,  notwithstanding  modern 
UMge  to  the  contrary,  the  county 
coroner  had  no  authority  to  exercise 
the  office  within  any  of  the  posses- 
sions of  the  duchy,  concurrently  with 
the  duchy  coroners,  nor  unless  in 
default  of  their  performance  of  the 
office, 

Upon  a  question  whether  theCrown, 
in  right  of  the  Duchy  of  Lancaster, 
had  the  eiclusiTe  right,  under  the 
above  grant,  of  appointing  a  coroner 
withm  the  honour  of  Pontefract,  evi- 
dence of  appointments  of  coroners, 
and  of  their  acting,  in  other  parts  of 
the  duchy,  out  of  the  honour  of  Pon- 
tefract, was  held  admissible. 

By  an  order  made  in  1670,  by  the 
Chancellor  and  Council  of  the  Duchy 
of  Lancaster,  after  reciting  that  the 
Court  was  informed  that  the  coroner 
within  the  honour  of  Pontefract,  par- 
cel of  the  duchy,  had  usually  returned 
their  inquests  to  the  Crown  Office, 
without  taking  notice  therein  that 
they  arose  within  the  liberties  of  the 
duchy,  it  was  ordered  that  thecoroners 
Id  thenceforward  specify  in  their 


duchy, 
should 


COSTS. 

returns  when  and  where  the  inqncsts 
were  held: — ^e^<f  adinissible  in  eri- 
dmce,  although  no  proof  was  given  of 
any  thing  done  under  it.  Jewuon  *. 
DyaoK,  540 

COSTS. 
See  ABniTRATioN,  (2),  3. 
forkign  judghrnt. 
Interpleader  Acts. 

(1).  Of  aweral  Isguea. 

1 .  Where  several  pleas  are  pleadtd, 
and  one  of  them,  which  amounts  U 
an  answer  to  the  whole  cause  of  a^ 
tion,  is  found  for  the  defendant,  and 
others  for  the  plaintiff,  the  latter  it 
entitled  to  the  costs  of  the  issues 
found  for  him,  incladiog  a  portion  of 
the  briefs  and  cotuisel's  fees.  Badt- 
wood  V.  Back,  I 

2,  Memorandum,  M! 

(2).  Of  Proof  of  Doeumte»t. 
A  party  who  proposes  to  adduce  ia 
evidence  a  document  at  the  trial,  ii 
bound  in  every  case,  in  order  to  to- 
title  himself  to  the  costs  of  provicgit, 
to  give  a  notice  to  admit,  under  B.  20 
of  H.  T.  4  WiU.  4,  to  afford  the  mIw 
party  an  opportunity  of  admitting  i, 
notwithstanding  the  document  is  pat 
in  issue  on  the  pleadings,  and  il* 
though,  on  application  to  the  attoi- 
ney  on  the  other  side,  he  had  relbscd 
to  make  the  admission  on  the  granal 
that  the  document  was  a  fo^rrr. 
Spetteer  T.  BarougA,  423 

(3).  Double  CotU  under   \\  Geo.i, 
c.  19. 
Where  a  defendant  pays  moBcr  in- 
to Court,  in  aa  action  for  an  ilu^ 
thstresB,  and  the  plaintiff  npiiet  da- 
mages ultra,  on  which  iasne  the  <k- 
fiendant  succeeds,  be  is  not  entitled  to 
double  costs  under   stat.  1 1  Geo.  i, 
c.  10,  s.  21.      Handeock  v.  Fa^ht, 
411 
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COSTS. 

(4).  On  Beferenee.  after  »i«o  Trial 
ffranted. 
After  a  verdict  for  the  plaintiff,  the 
defeadant  obtained  a  rule  for  a  new 
trial,  which  was  made  absolnte,  no 
mention  being  made  of  costs.  The 
parties  then  agreed  to  a  reference,  and 
the  order  of  reference  stipulated  that 
the  costs  were  to  abide  the  event. 
The  arbitrator  having  dedded  the 
cause  in  fevour  of  the  defendant: — 
Held,  tbat  the  defendant  was  not  en- 
titled to  the  costs  of  the  trial.  TAomiu 
V.  Bowies,  53 

(5).  In  Treepaai. 

Operation  o/4  ^  5  Viet.  e.  28. 

The  Stat.  4  &  5  Vict.  c.  28,  s.  2, 
applies  to  cases  in  which  the  plaintiff 
bad  not  only  obtained  a  verdict,  but 
had  signed  judgment  and  taxed  his 
costs,  before  the  passing  of  that  act. 
Roadknijfht  v.  Green,  652 

(6).  IFhen  taxable  m  higher  Scale. 
In  an  action  of  debt,  in  which  the 
writ  ofsummonswas  indorsed  for  dES7, 
the  defendant  pleaded,  as  to  all  but 
£19,  payment;  as  to  the  £19,  pay- 
ment into  Court.  At  the  trial  he 
proved  paympnt  to  the  plaintiff  of  all 
the  debt  beyond  the  £I9i  but  it  ap- 
peared that  a  sum  of  £13  was  paid 
after  action  brought.  The  verdict 
was  thereupon  entered  for  £13,  the 
plaintiff  undertaking  to  sue  out  ex»- 
cation  for  the  costs  only: — Held, 
that  the  plaintiff  was  entitled  to  costs 
to  be  taxed  on  the  scale  applic^le  to 
a  recovery  of  a  sum  above  £20.  Fe»- 
eter  v.  Boggett,  ^  20 

(7).  Under  Cowl  o/Requeals'  Act. 
Where  an  action  was  brought  for  ft 
sum  of  5/,  \2t.,  and  the  defendant 
paid  into  Court  ^e  sum  (^4  J.  1 8«.6d., 
which  the  plaintiff  took  out  in  fiill 
aatitfaction  of  his  demand,  and  en- 
tered a  nolle  prosequi  as  to  the  resi- 
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due: — Held,  that  the  acceptance  by 
the  plaintiff  of  the  smaller  sum  was 
not  of  itself  sufficient  evidence  that 
no  more  was  dn^  so  as  to  entitle  the 
defendant  to  enter  a  saggestian  under 
a  Court  of  Reonests'  Act,  giving  juris- 
diction over  debts  to  the  amonnt  of 
£5. 

The  form  of  the  plea  of  payment  of 
money  into  Court  does  not  predude  a 
defendant  from  applying  to  enter  a 
suggestion  to  deprive  the  plaintiff  of 
costs.    Jorden  v.  Beneiei,  3 

COURT  OF  BEQUESTS. 

See  Coots,  (7). 

Municipal  Corforatiom  Act. 

The  sheriff  or  other  inferior  jndge 
to  whom  a  writ  of  trial  is  directed 
out  of  a  superior  coort  has  no  an- 
tbority  to  certify,  under  the  Tower 
Hamlets  Court  of  Bequests'  Act,  23 
Geo.  2,  c.  30,  s.  8,  that  there  was  a 
probable  and  reasonable  canse  of  ac- 
tion for  4Q«,  or  more. 

A  party  who  sues  in  a  soperior 
court  a  defendant  residing  withu  the 
jnrisdictlon  of  the  Tower  Hamlets 
Court  of  Bequests'  Act,  for  a  debt 
being  the  balance  of  account  on  a  de- 
mand originally  exceeding  £5,  but  re- 
duced below  that  amount  oy  payments 
before  action  brought,  is  not  bahle  to 
costs,  thongh  be  recover  less  than 
40(.     Eleley  v.  Kirby,  536 

COVENANT. 

GmttrttetioH  of—CondUiom — Preee- 
dent. 
In  covenant,  the  declaration  stated, 
tbat  it  was  covenanted  and  agreed  be- 
tween the  plaintiff  aa  lessor,  and  the 
defendants  as  lessees,  of  certain  coal 
mines,  that  the  plaintiff  shonld,  when 
lie  thought  fit,  employ  a  fit  and  pro- 
per person  at  each  machine  for  weigh- 
ing the  coals,  who  should  weigh  the 
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same  and  keep  tbe  accounts,  and  that 
his  wages  should  be  paid  by  the  de- 
fendants ;  but  that  in  case  such  per- 
son should  not  dulj  attend  at  the  ma- 
chine, and  duly  keep  the  necessary 
accounts,  the  defendants  were  autho- 
rixed  to  discharge  him.  It  then  aver- 
red that  the  plaintiff  appointed  J.  H., 
beine  a  fit  and  proper  person,  and  al- 
leged as  a  breach,  that  the  defendants 
refused  to  pay  him  his  wages.  The 
defendants  pleaded,  that  J.  H.  was 
not  a  fit  and  proper  person,  that  he 
had  not  duly  attended  to  the  machine, 
and  had  not  duly  kept  the  necessary 
accounts.  At  the  trial,  it  was  proved 
that  J.  H.  had  been  appointed,  and 
had  attended  for  three  months,  after 
which  period  he  was  dismissed  as  in- 
competent by  the  defendants : — Held^ 
that  the  plaintiff  was  not  entitled  to 
judgment  non  obstante  veredicto:  the 
appointment  of  a  fit  and  proper  per- 
son being  a  condition  precedent  to  the 
defendants'  liabihty  to  pay  wages. 
Lawton  v.  Sutton,  795 

COVENANT  TO  REPAIR. 

Liahility  of  Occupier  under  Agreement 
for  Lease, 

By  agreement,  dated  20th  October, 
1S24,  reciting  a  former  agreement  in 
1819,  for  the  grant  of  a  lease  of  copy- 
hold premises  to  A.  B.  for  twenty-one 
years,  from  the  25th  of  March,  1820, 
and  that  A.  B.  had  requested,  and  the 
plaintiff  had  agreed,  that  the  defend- 
ant should  be  accepted  as  tenant,  and 
a  lease  should  be  granted  to  him  in- 
stead of  to  A.  B.,  on  the  same  terms; 
and  that  the  plaintiff  was  desirous  to 
let  the  premises  to  the  defendant  so 
soon  as  a  good  license  for  that  pur- 
nose  should  be  granted  to  him  by  the 
lord  of  the  manor,  but  not  before  : 
the  plaintiff,  in  consideration  of  the 
covenants  and  agreements  thereinafter 
contained  on  the  part  of  the  defendant. 


covenanted  that  he  would,  so  soon  as 
a  good  license  for  that  purpose  should 
have  been  procured  by  him  from  the 
lord,  at  the  defendant's  expense,  lease 
the  premises  to  the  defendant  for  all 
the  residue  then  unexpired  of  the  term 
of  twenty-one  years  from  the  25th  of 
March,  1820,  &c. :  and  the  defendant 
thereby  covenanted,  from  thenceforth 
yearly  during  the  remainder  to  come 
of  the  said  term,  to  pay  the  plamdff 
the  rent,  and  also  that  he  wotddyroa 
time  to  time  during  the  term  to  he 
granted  as  aforesaid,  keep  the  pre- 
mises in  repair,  &c.  &c.     The  agm- 
ment  contained  also  a  covemmt  by  the 
plaintiff  for  quiet  enjoyment  dnriag 
the  remainder  of  the  term,  on  pay- 
ment of  the  rent  and  performance  of 
the  covenants.  The  defendant  entered 
upon  the  premises,  and  occupied  them 
until  the  expiration  of  twenty-oneyetn 
from  the  25  th  of  March,    1820  :— 
Held,  that  he  was  liable  on  the  ooie- 
nant  for  repair,  although  no  lease  hai 
ever  been  made  to  him  pursuant  to 
the  agreement,  nor   an j   license  ob- 
tained from  the  lord  for  that  purpose 
Pistor  V.  Cater,  315 

CURATE. 

Appointed  during  Vacancy  ofBen^M, 
Payment  of. 

Where  a  curate  is  appointed  by  the 
special  sequestrators  of  the  bishop  of 
the  diocese,  to  serve  the  care  of  a  be 
nefice  during  the  vacation  between  the 
death  of  the  last  and  the  appointmeit 
of  the  next  incumbent,  he  may,  ^ 
though  not  licensed  by  the  bishop,  sii 
notwithstanding  the  stat.  1  &  2  Ykt 
c.  106,  recover  his  reasonable  stipend 
in  an  action  of  debt  under  28  Hen.  8, 
c.  11,  from  the  next  incombent;  the 
tithes  which  accrued  during  the  in- 
terval not  being  snflicient  to  pay  him 
a  reasonable  stipend.  JOakimM  t.  &•- 
many  777 
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DAMAGES. 

See  Principal  and  Surety,  (1). 
Trespass,  (2),  (3). 

DEBTOR  AND  CREDITOR. 

TAahUity  offawmred  Creditor  under 
Campcntion  Deed. 

The  plaintiff,  being  insolvent,  pro- 
posed to  his  creditors  to  pay  them  a 
composition  of  lOs.  in  the  pound,  to 
be  secured  hj  his  acceptances.  All 
the  creditors  agreed  to  the  arrange- 
ment except  the  defendant,  who  re- 
vised to  execute  the  agreement  unless 
he  were  paid  the  additional  sum  of  2«. 
in  the  pound  on  his  debt.  A  cheque 
for  that  amount  was  accordingly  given 
him  by  a  relation  of  the  plaintiff,  with- 
out the  plaintiff's  knowledge,  and  he 
then  signed  the  agreement,  and  re- 
ceived from  the  plaintiff  his  accept- 
ances for  the  lOs.  composition.  Sem^ 
ble,  that,  under  these  circumstances, 
the  plaintiff,  if  he  were  compelled  to 
pay  the  bills  at  maturity  to  bon4  fide 
indorsees,  to  whom  they  had  been 
transferred  by  the  defendant  for  value, 
might  recover  back  from  the  defen- 
dant the  excess  received  by  him  be- 
yond the  amount  of  the  composition. 
Bradshaw  v.  Bradshaw,  29 

DEED. 

Construction  of  Release  in. 

To  an  action  of  covenant  by  a  joint- 
stock  banking  copartnership,  on  a 
guarantee  given  by  the  defendant  to 
secure  advances  made  by  the  company 
to  M.,  M.,  and  B.,  carrying  on  busi- 
ness under  the  name  of  M.  &  Co., 
the  defendant  pleaded,  that,  by  in- 
denture between  M.,  M.,  L.,  and  B., 
of  the  first  part,  W.,  H.,  and  O.,  of 
the  second  part,  and  the  several  per- 
sons or  partnership  firms  who  shoidd 
execute  the  said  indenture,  being  cre- 
ditors of  M.,  M.,  L.,  and  B.,  of  ^ 
the  third  part,  H.  being  a  member 


and  partner  in  the  said  banking  co- 

Sartnership,  released  M.,  M.,  L.,  and 
\.,  from  all  actions,  debts,  &c.  The 
defendant,  in  support  of  his  plea,  gave 
in  evidence  a  composition  deed,  made 
between  M.,  M.,  L.,  and  B.,  of  the 
first  part,  W.,  H.,  and  O.,  of  the  se- 
cond part,  and  the  several  persons  or 
partnership  firms,  being  creditors  of 
M.,  M.,  L.,  and  B.,  who  should  have 
executed  or  who  should  execute  the 
said  composition  deed,  of  the  third 
part.  The  deed,  after  reciting  that 
M.,  M.,  L.,  and  B.,  were  indebted  to 
W.,  H.,  and  O.,  and  to  the  several 
parties  to  the  deed  of  the  third  part, 
and  being  unable  to  pay  the  said 
debts,  had  conveyed  all  their  property 
and  effects  to  W.,  H.,  and  O.,  in  trust 
for  payment  of  their  debts,  stated, 
that  in  consideration  thereof,  each  of 
the  said  creditors,  parties  to  the  said 
deed  of  the  second  and  third  parts, 
did  for  themselves,  their  heirs,  exe- 
cutors, &c.,  and  partners,  release  M., 
M.,  L.,  and  B.,  from  all  actions,  debts, 
demands,  &c.  At  the  date  of  this 
release,  a  separate  debt  of  21, 1 5s,  was 
due  from  M.  to  H.,  and  H.,  at  the 
date  of  the  release,  was  a  shareholder 
in  the  joint-stock  banking  copartner- 
ship. H.  executed  the  deed  in  his 
own  name: — Held^  that  the  plea  was 
not  proved,  the  release  from  M.,  M., 
L.,  and  B.,  not  including  the  debt  due 
from  M.  &  Co.  to  the  joint-stock 
banking  company,  but  applying  only 
to  debts  due  to  such  partnership  firms 
as  should  execute  the  deed  of  the  third 
part.     Bain  v.  Cooper,  701 

DETINUE. 
See  Pleading,  III.,  7. 

DEVISE. 
(1).  Estate  in  Fee  by  Implication. 

A  testator,  being  possessed  of  es- 
tates in  the  counties  of  L.  and  H.,  be- 
queathed oertainlegacies  and  annuities 


^' 
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to  his  two  sons  and  two  daughters. 
The  will  then  proceeded  thus:  *'  That 
my  wife,  M.  C,  may  be  left  in  as 
oomfortahle  a  situation  as  possible,  I 
bequeath  to  her  for  her  natural  Ufe, 
the  possession  of  my  house  in  Stanley- 
place,  Chester,  together  with  the  use 
of  the  plate,  linen,  &c.,  and  all  the 
joint  property  in  houses  in  Liverpool, 
and  liiLewise  of  interest  of  money  as 
often  as  due,  arising  from  the  £3  and 
£4  per  cents.,  and  to  have  and  to  hold 
the  same  during  her  natural  life,  save 
and  except  the  clauses  in  favour  of 
my  daughters,  as  already  mentioned; 
at  her  decease,  it  is  my  will  and  plea- 
sure that  M.  N.,  and  C.  C,  (his 
daughters),  shall  divide  equally  be- 
tween them.  Of  retiduary  legatees, 
whatever  I  may  die  possessed  of,  ex- 
except  what  is  already  mentioned  in 
favour  of  others."  The  will,  after 
giving  the  executors  the  power  of 
selling  certain  leasehold  houses  in 
Liverpool,  concluded  thus  :  **  But 
the  house  in  Chester  must  not  be  sold 
as  long  as  my  wife  lives :  ** — Held, 
that  the  residuary  legatees  took  the 
estates  in  L.  and  H.  for  an  estate  in 
fee-simple,  commencing  at  the  death 
of  the  wife,  and  that  they  took  the 
Stanley-place  house  in  fee-simple  in 
remainder,  expectant  on  the  death  of 
the  wife.  Held,  also,  that  the  wife 
did  not  take  any  interest  for  life  by 
hnplication,  in  the  estates  in  L.  and 
H.     Davenport  v.  Coltman,  481 

(2).  0/ Estate  pur  autre  Fie. 

Where  a  lessee  of  lands  demised  to 
him,  his  heirs  and  assigns,  for  lives, 
devised  the  premises  for  the  residue 
of  the  term  to  W.  J.  L.  and  his  as- 
signs, who  died  intestate: — Held, 
that  the  premises  did  not  go  to  the 
heir  of  W.  J.  L.,  but  to  his  personal 
representative,  under  the  Statute  of 
Frauds,  29  Car.  2,  c.  3,  s.  12.  Doe 
d.  Lewis  ▼.  Lewis,  662 


EVIDENCE. 

DILAPIDATIONS. 

On  Exchange  of  Livinffs,  Liability/or. 

Two  clergymen  being  possessed  of 
livings,  agreed  to  excb^ge  the  one 
for  me  other,  with  the  consent  of 
their  respective  patrons,  and  the  liv- 
ings were  accordingly  resigned  into 
the  hands  of  the  bishop,  and  each 
party  respectively  was  inducted  into 
the  other  of  them.  There  was  no 
specific  agreement  entered  into  upon 
the  subject  of  dilapidations,  but  it 
was  foimd  that  neither  party  at  the 
time  contemplated  any  daim  for  di- 
lapidations:— Held,  in  an  action  by 
one  of  the  incumbents  against  the 
other,  as  his  successor,  for  dilapida- 
tions, that  the  plaintiff  was  entitled 
to  recover.     Downes  v.  Craig,      166 

DISTRESS. 

See  Bankruptcy,  (2). 
Costs,  (3). 

DUCHY  OF  LANCASTER. 
See  Coroner. 

EJECTMENT. 

Judgment  against  Casual  Ejector. 

It  is  not  too  late  to  move  for  judg- 
ment against  the  casual  ejector,  in 
the  term  following  that  in  which  the 
tenants  have  had  notice  to  appear; 
whether  the  cause  be  a  town  or  coun- 
try cause.     Doe  d.  Walker  v.  Roe, 

426 

ESTATE  AT  WILL. 
See  Landlord  and  Tenant,  (1). 

ESTATE  PUR  AUTRE  VIE. 
See  Devise,  (2). 

EVIDENCE. 

See  Attorney,  (1),  (2). 
Coroner. 
Witness. 
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(1).  Secondary  Evidence — Notice  to 

jproduce. 

1 .  Iq  trover  against  a  carrier,  where 
the  question  was  whether  the  goods 
were  rightfully  detained  by  the  de- 
fendant in  satisfaction  of  a  general 
lien :  —  Held,  that  parol  evidence 
could  not  be  given  of  the  contents  of 
a  portable  notice,  hung  up  in  the  de- 
fendant's office,  containing  a  state- 
ment that  all  goods  carried  by  the 
defendant  were  to  be  subject  to  such 
general  lien,  but  that  the  notice  itself 
must  be  produced. 

Held,  also,  that  evidence  of  bills 
delivered  to  the  plaintiff,  containing 
a  similar  statement^  could  not  be  re- 
ceived without  a  notice  to  produce  the 
bills.     Jones  v.  Tarleton,  675 

2.  A  notice  to  produce  was  served 
on  the  defendant's  attorney  at  his  re- 
sidence, twenty  miles  from  the  place 
of  trial,  at  eight  p.  m.  on  the  night 
before  the  trial.  The  defendant  re- 
sided in  the  same  town  with  the  at- 
torney, but  was  not  at  home  on  that 
evening  until  twelve  o'clock: — Held, 
too  late.     Howard  v.  Williams,    725 

(2).  Refection  of  at  Nisi  Prius. 

"Where  evidence  is  rejected  by  a 
judge  at  Nisi  Prius,  the  counsel  pro- 
posing it  ought  to  make  a  formal  ten- 
der of  it  to  the  judge,  and  request 
him  to  take  a  note  of  it,  or  he  will 
not  be  allowed  to  raise  before  the 
Court  any  questions  arising  out  of 
such  evidence,  if  the  judge's  note  does 
not  shew  the  point  to  have  been  raised 
at  the  trial.     Gibbs  v.  Pike,         351 

(3).  Erasure — Subscribing  Witness. 

The  defendant  became  tenant  to  the 

Slaintiff  of  a  farm  from  year  to  year, 
y  parol,  but  afterwards  signed  an 
agreement  containing  certain  stipula- 
tions as  to  the  mode  of  tillage.  In 
an  action  by  the  landlord  for  breaches 
of  these  stipulations,  the  agreement, 


on  being  produced,  contained  an  era- 
sure in  the  term  of  years  mentioned 
in  the  habendum,  which  was  altered 
from  seven  to  fourteen: — Held,  thai 
in  thb  action  the  agreement  might  be 
received  in  evidence  without  any  ex- 
planation of  the  erasure,  the  term  of 
years  being  immaterial  to  the  parol 
contract  between  the  parties,  to  hold 
from  year  to  year,  subject  oidy  to  the 
terms  of  the  agreement  as  to  the  cul- 
tivation of  the  land. 

The  agreement  was  attested  by  the 
landlord's  steward,  who,  after  having 
been  apprehended  for  embezzlement^ 
had  absconded,  and  could  not  be  foimd 
after  search  at  his  house,  and  at  the 
inns  he  was  in  the  habit  of  frequent- 
ing :  —  Held,  that  evidence  of  his 
handwriting  was  properly  received. 
The  Earl  of  Falmouth  y.  Roberts^  469 

(4).  Judgment  informer  Action, 

A  judgment  obtained  by  A.  in  an 
action  of  use  and  occupation,  against 
B.  and  C,  is  no  evidence  to  charge 
B.  in  a  subsequent  action  brought  by 
A.  against  him  alone,  for  the  use  and 
occupation  of  the  same  premises  for  a 
subsequent  period.  Christy  ▼.  7\m- 
cred,  438 

(5).  Of  Identity  of  Party  to  Suit. 

1.  In  an  action  for  medicine  and 
attendances  by  the  plaintiff  as  an 
apothecarv,  the  plaintiff  put  in  evi- 
dence a  ucense  from  the  Apotheca- 
ries' Company  to  practise  as  such, 
granted  to  a  person  bearing  the  same 
christian  and  surname: — Held,  that 
this  was  sufficient  prim4  fade  evi- 
dence to  shew  the  identity  of  the 
plaintiff  with  the  person  named  in  the 
license.     Simpson  v.  Dismore,        A7 

2.  In  an  action  by  indorsee  against 
maker  of  a  promissory  note,  the  de- 
fendant pleaded,  first,  that  he  did  not 
make  the  note;  secondly,  that  tie  made 
it  for  the  aooommodation  of  the  plain- 
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tiff.  There  was  an  attesting  witness 
to  the  note,  who,  on  heing  called  at 
the  trial,  stated  that  he  saw  the  sig- 
nature (Hugh  Jones)  to  the  note 
written  hj  a  party  whose  occupation 
and  residence  he  described,  but  that 
he  had  had  no  communication  with 
him  since,  and  that  this  was  a  com- 
mon name  in  the  neighbourhood 
where  the  note  was  made: — Held, 
there  was  no  evidence  to  go  to  the 
jury  of  the  identity  of  the  defendant 
with  the  maker  of  the  note,  and  that 
the  second  plea  could  not  be  called  in 
aid  for  that  purpose.  Thomas  Jones 
T.  Huffh  Jones,  75 

3.  In  an  action  by  indorsee  against 
acceptor  of  a  bill  of  exchange,  it  ap- 
peared that  the  bill  was  directed  to 
*'  Charles  Banner  Crawford,  East  In- 
dia House,"  and  accepted  *'C.  B. 
Crawford."  It  was  proved  that  this 
signature  was  the  handwriting  of  a 
gentleman  of  that  name,  formerly  a 
clerk  in  the  East  India  House,  who 
had  left  it  five  years  ago: — Held,  that 
this  was  sufficient  evidence  of  the 
identity  of  the  defendant  with  the 
person  whose  handwriting  was  proved. 
Greenshields  1,  Crawford,  314 

4.  An  action  having  been  brought 
against  William  Henderson  for  negli- 
gently navigating  a  vessel,  and  the 
circumstances  under  which  the  colli- 
sion took  place  having  been  proved, 
it  was  objected  that  no  evidence  had 
been  given  that  the  defendant  was  the 
pilot  in  charge  of  the  vessel,  where- 
upon the  plaintiff* s  counsel  called  out, 
"  Mr.  Henderson!"  upon  which  a 
person  in  Court  answered  "here;" 
and  said,  "  I  am  the  pilot."  It  was 
proved  by  one  of  the  witnesses  who 
had  gone  on  board  the  vessel  at  the 
time  of  the  accident,  that  he  InB  seen 
that  person  then  acting  as  pilot: — 
Held,  that  this  was  sufficient  evidence 
of  the  identity  of  the  defendant  with 
the  pilot.     Smith  v.  Henderson,   798 


EXCISE  ACTS. 

See  Be£R  Acts. 

Permit,  in  whose  Name  to  be  made 

out. 

Where  G.  the  licensed  keeper  of  • 
public-house,  sold  the  lease  of  it  to 
N.,  who  entered  into  the  occopatioo 
of  it,  the  license  still  remaining  in 
the  name  of  G. ;  and  a  quantity  of 
spirits,  which  required  a  permit  for 
its  removal  under  2  Will.  4,  c  15, 
was  supplied  by  a  distiller  on  the 
order  of  N.»  and  delivered  on  the 
premises  in  question: — Held,  that  t 
permit  made  out  in  the  name  of  G. 
was  a  valid  permit  under  the  statute. 
Nicholson  v.  Hood,  365 

EXECUTION. 

(1).  Capias  ad  saiisfaeiendum. 

1.  Duration  of. 

A  writ  of  ca.  sa.  may  be  executed 
more  than  a  year  after  its  date.  Grfft- 
shields  v.  Harris,  77^ 

2.   When  irregular  for  pendenof  tf 
other  Process. 

The  plaintiff  having  obtained  iml 
judgment  in  a  cause  in  the  Court  of 
Exchequer,  afterwards  proceeded  for 
the  same  cause  of  action,  by  foreign 
attachment  in  the  Lord  Mayor's  Court 
in  London,  against    the  defendant*! 
goods;  the  defendant  surrendered  him- 
self into  custody  in  discharge  of  the 
attachmeut;  and  on  the  following  day, 
whilst  he  was   so    in    custody,  the 
plaintiff  issued  a  ca.  sa„  under  whidi 
the  defendant  was  detained: — Hdi, 
that  the   ca.  sa.  was   not  irr^:alar; 
and  that,  the  plaintiff  having  aban- 
doned  his  proceedings  in  the  Lord 
Mayor's   Court,    and    the   defendant 
having  in  consequence  obtained  judg- 
ment of  nonpros  thereon,  there  was 
no  ground  for  his  discharge  under  the 
equitable  jurisdiction  of  the  Court 
Chamherlayne  v.  Green,  790 


EXECUTOR,  &c. 


EXECUTOR,  &c. 
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3.    Testatum^  when  warranted  by 
original  Writ. 

Where,  the  venue  being  in  Surrey, 
final  judgment  was  signed  on  the  2nd 
April,  1840,  and  a  testatum  ca.  sa.  of 
the  same  date  issued  into  Yorkshire, 
on  which  the  defendant  was  arrested; 
an  original  ca.  sa.  into  Surrey,  also 
dated  the  2nd  April,  1840,  with  a 
general  return  of  non  est  inventus 
thereon,  was  held  sufficient  to  war- 
rant the  testatum.  Greenshields  v. 
Harris,  774 

(2).  Fieri  facias. 

1.   Against  Defendant  discharged 
under  Insolvent  Debtors'  Act. 

Where  onie  of  several  defendants, 
having  been  arrested  on  a  ca.  sa.,  has 
been  discharged  under  the  Insolvent 
Debtors'  Act,  his  goods  cannot  be 
afterwards  seized  under  a  fi.  fa.  issued 
against  him  and  the  other  defendants. 
Raynea  v.  Jones,  104 

2.  Assignment  of  Term  under. 

Where  the  sheriff  sells  a  term  taken 
in  execution  under  a  fi.  fa.  to  the  ex- 
ecution creditor,  but  executes  no  as- 
signment in  writing  of  the  term,  the 
estate  remains  in  the  debtor,  and  the 
execution  creditor  has  no  defence  to 
an  ejectment  at  his  suit.  Doe  d. 
Hughes  v.  Jones,  372 

3.  Expenses  of  Execution,  what  are. 

The  costs  of  an  interpleader  rule 
obtained  by  a  sheriff  or  other  similar 
officer,  cannot  be  considered  as  "ex- 
penses of  the  execution,"  which  may 
be  levied  under  the  stat.  43  Geo.  3, 
c.  46,  s.  5.    Hammond  v.  Nairn,  221 

EXECUTOR  AND  ADMINISTRA- 
TOR. 

(I).  Assent  to  Legacy,  how  proved. 

A  testator  bequeathed  to  his  two 
sons  his  two  carriage  manufactories, 


with  all  fixtures,  implements,  tools, 
stock,  job-carriages,  harness,  and  every 
thing  appertaining  to  his  trade  in  the 
said  manufactories.  At  the  time  of 
his  death,  a  carriage  was  in  one  of  the 
manufactories,  unfinished,  which  was 
being  built  to  the  order  of  a  pur- 
chaser. A  question  arose  between 
the  executors  and  the  sons,  whether 
this  carriage  fell  within  the  above  be- 
quest; and  the  executors  paid  the 
legacy  duty  on  the  whole,  but  an- 
nexed the  following  memorandum  to 
the  legacy  receipt: — "A  disagreement 
arising  between  the  sons  of  S.  and  T. 
and  the  executors,  as  to  whether  the 
whole  of  this  item  belongs  to  the  said 
sons,  or  part  to  the  residue,  the  exe- 
cutors desire  to  pay  the  duty  on  the 
whole,  leaving  it  for  them  to  settle 
with  the  legatees  the  proportion  of 
duty,  when  the  matter  in  dispute 
shall  be  determined."  The  sons  re- 
tained possession  of  and  finished  the 
carriage,  delivered  it  to  the  purchaser, 
and  received  the  price.  In  an  action 
by  the  executors  against  them  for 
money  had  and  received,  commenced 
two  years  afterwards: — Held,  that 
there  was  no  evidence  to  go  to  the 
jury  of  assent  by  the  executors  to  the 
legacy  of  the  carriage  to  the  defend- 
ants.    EUiott  V.  EUiott,  23 

(2).  Authority  to  bind  Co-executor  by 

Contract. 

To  an  action  for  use  and  occupa- 
tion, for  a  quarter's  rent  from  Lady- 
day  to  Midsummer  1841,  the  defend* 
ant  pleaded,  that  by  an  agreement 
made  between  the  pliuntiffs,  executors 
of  T.,  and  the  defendant,  the  defend- 
ant agreed  to  take  of  the  plaintiffii, 
executors  as  aforesaid,  the  premises 
in  question;  that  it  was  afterwards 
agreed  between  them  and  W.,  that 
W.  should  become  tenant  to  the 
plaintiffs  from  Lady-day  1841,  and 
that  the  defendant  should  be  dis- 
charged from  all  liability  to  subse- 
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quent  rent;;  that  the  defendant  ac- 
cordingly gave  up  possession  to  W., 
and  the  plaintiffs  accepted  him  as 
tenant: — Held^  that  this  plea  was  not 
proved  hy  evidence  that  one  of  the 
plaintiffs  had  so  agreed  to  accept  W. 
as  tenant  in  lieu  of  the  defendant. 
Turner  v.  Hardey,  770 

EXTENT. 
In^isitian  to  find  Debts,  Evidence  on. 

In  the  case  of  an  immediate  extent, 
on  an  inquisition  to  find  debts,  the 
jury  may  find  the  fact  of  a  debt  being 
due  to  the  Crown,  on  the  sole  evi- 
dence of  an  affidavit  that  the  debt  is 
due.     Eegina  v.  Ryle^  227 

FACTORS'  ACT. 

P.  &  Co.,  owners  of  a  cargo  of  to- 
bacco, on  the  arrival  of  the  vessel, 
placed  the  bill  of  lading,  indorsed  in 
blank,  in  the  hands  of  W.,  as  their 
factor  for  sale.  W.  entered  the  goods 
at  the  Custom -House  in  his  own 
name,  and,  before  the  cargo  was 
weighed,  and  without  the  knowledge 
of  P.  &  Co.,  obtained  a  dock  warrant 
for  it  in  his  own  name,  which  he 
pledged  with  H.  &  Co.  as  a  security 
for  money  advanced  by  them  to  him : 
— Held^  on  error  in  the  Exchequer 
Chamber,  that  W.  was  not,  under  the 
circumstances,  by  reason  of  his  being 
intrusted  with  the  bill  of  lading,  ne- 
cessarily and  impliedly  intrusted  with 
the  dock-warrant,  &c.,  within  the 
meaning  of  the  Factors'  Act,  6  Geo. 
4,  c  94,  s.  2;  but  that  whether  he 
was  so  intrusted  or  not  was  a  ques- 
tion of  fact  for  the  determination  of 
the  jury. 

Held  also,  that  the  judge  was  not 
bound  to  state  to  the  jurv  what  was 
an  intrusting  in  point  of  Law.  Hat- 
field y.  Phillips,  647 

FEIGNED  ISSUE. 
See  Navigation  Act,  2. 


FOREIGN  JUDGMENT. 

Costs  upotij  Action  for. 

An  action  of  assumpsit  or  debt  may 
be  maintained  against  a  defendant  re- 
sident in  this  country,  for  costs  award- 
ed against  him  after  appearance,  bj 
a  decreet  of  the  Court  of  Session  m 
Scotland,  in  a  suit  for  a  diroree.  Bm- 
sell  y.  Smyths  810 

FRAUDS,  STATUTE  OF. 
See  Contract  of  Sai«e,  3. 

(1).  Sale  of  Interest  in  Land, 

An  agreement  for  the  sale  of  grow- 
ing fruit  is  an  agreement  for  the  sik 
of  an  interest  in  land,  and  if  of  the 
value  of  £20  requires  a  stamp.  JZo^ 
well  V.  Phillips,  501 

(2).  Delivery  and  Acceptance, 

Memorandum  in  Writing,  ti^ken  to  k 

made. 

The  defendant  ordered  goods  of  H., 
the  del  credere  agent  of  the  plaioti^ 
at  a  stipulated  price,  to  be  paid  for  oo 
dehvery;  and  on  receiTing  notice  thtt 
the  goods  had  arrived  at  H.'s  ware- 
house, went  there,  and  directed  a  boj 
whom  he  saw  there  to  put  a  certain 
mark  on  the  goods.  On  the  defend- 
ant's refusal  to  receive  the  goods  bj 
reason  of  a  dispute  about  the  price, 
an  action  was  commenced  against  him 
by  the  plaintiff;  after  which,  at  H.'s 
request,  the  defendant  wrote  in  H.'s 
ledger,  at  the  bottom  of  a  page,  con- 
taining the  statement  of  the  goods  in 
question,  and  headed  with  the  plain- 
tiff's name,  the  words  ••  Received  the 
above,"  which  he  signed :  — Held,  that 
there  was  no  evidence  to  go  to  the 
jury  of  a  deliveiy  and  acceptance,  suf- 
ficient to  satisfy  the  Statute  of  Frauds. 

A  memorandum  in  writing  of  a  con- 
tract, to  satisfy  the  Statute  of  Frauds, 
must  have  been  made  hefore  action 
brought.     Bill  v.  Bament,  36 
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ILLEGAL  CONTRACT. 


INTERPLEADER  ACTS.    861 


FREIGHT. 

Goods  were  shipped  at  Bombay  on 
board  a  ship  of  the  plamtiff,  a  ship- 
owner in  Liverpool,  and  by  the  bill  of 
lading  were  to  be  delivered  "  unto  or- 
der, or  to  his  and  their  assigns,  on 
paying  freight  for  the  same.*'  The 
bill  of  lading  was  indorsed  by  the 
shipper,  and  forwarded  to  defendants. 
East  India  agents  in  London,  who  in- 
dorsed it  in  blank  to  C.  &  Co.,  their 
factors  in  Liverpool.  On  the  arrival 
of  the  goods  at  Liverpool,  C.  &  Co. 
presented  the  bill  of  lading  to  the 
plaintiff,  and  received  the  goods;  the 
plaintiff  debiting  C.  &  Co.  with  the 
freight.  Afterwards  C.  &  Co.  became 
bankrupt  without  having  paid  the 
freight,  whereupon  the  defendants 
claimed  the  goods  from  them,  and 
took  possession  of  them: — Heldy  qu 
error  brought  upon  the  judgment  of 
the  Court  of  Exchequer,  that  the  de- 
fendants were  not  liable  to  the  plain- 
tid  for  the  unpaid  freight;  affirming 
the  judgment  of  the  Court  below. 
Tobin  V.  Crawfordy  716 

GOODS  SOLD  k  DELIVERED. 
See  Frauds,  Statute  of,  2. 

HABEAS  CORPUS. 

For  what  Purpose  graniahle. 

The  Court  will  not  grant  a  habeas 
corpus  to  bring  up  a  party  in  custody 
under  an  attachment,  to  enable  him 
to  move  in  person  to  set  it  aside. 
Ford  V.  Naseau,  793 

HUSBAND  AND  WIFE. 

jS^m  Pleading,  II.  (1). 
Practice,  (8),  1. 

IDENTITY  OF  DEFENDANT. 
See  Evidence,  (5). 

ILLEGAL  CONTRACT. 
See  Stockjobbing  Act. 


INFERIOR  COURT. 
See  Writ  of  Trial,  (I). 

INFORMATION. 

Bight  of  Crown  to  delay  Proceedings 

in. 

In  an  information  at  the  suit  of 
the  Crown,  notice  of  trial  was  given 
in  Trinity  Term,  1838,  but  after- 
wards countermanded.  The  Court 
discharged  a  rule  obtained  by  the  de- 
fendants in  HUary  Term,  1842,  to 
set  down  the  cause  for  trial  at  the 
sittings  after  Easter  Term.  Regina 
V.  Bag,  760 


INSOLVENT  DEBTORS'  ACT. 

See  Execution,  (2),  1. 
Pleading,  III.  (8),  2. 

Arrest  of  remanded  Insolvent. 

Where  a  defendant  has  been  con- 
ditionally discharged  under  the  In- 
solvent Debtors'  Act,  1  &  2  Vict.  c. 
110,  8.  84,  and  is  again  arrested  un- 
der a  writ  of  capias,  issued  pursuant 
to  the  85th  sect,  of  the  same  act,  it 
is  not  necessary  that  a  judge's  order 
should  have  been  taken  out  for  the 
defendant's  arrest  under  the  3rd  sec- 
tion of  the  act.   Bilton  v.  Clapperton^ 

473 

INSURANCE. 
See  Pleading,  I.  (1),  2. 

INTERPLEADER  ACTS. 
See  Execution,  (2),  3. 

(I).  Costs. 

1 .  Jitrisdiction  as  to. 

Where  an  application  for  an  inter- 
pleader rule  is  made  to  a  judge  at 
chambers,  pursuant  to  the  stat.  1  & 
2  Vict.  c.  45,  s.  2,  a  judge  at  cham- 
bers only,  and  not  the  Court,  has  aa- 
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JUDGMEST. 


lASDVOKD  AND  TESAST. 


ihoritj  u  to  the  cosU  of  die  proceed- 
ings.    BmrgkT.SeholefM^  478 

2.  Esteagiiom  for, 

A  psrtj  entitled  to  eoets  under  an  i 
ittterplcnder  order  b  not  boond  to 
take  o«t  execotion  under  the  Inlcr- 
oleaderAet,  1  &  2  WilL  4,  e.  58,  s.7, 
\ml  mtj  mike  the  order  a  rok  of 
(Umft  and  take  oat  execotion  under 
1  t  2  Tict.  e.  1 10,  s.  18.  Ceiti  ▼. 
Bmileii,  840 

JOINT  STOCK  BANKING  COM- 

PANY. 

(1).  Action  by. 

Deteriptiam  of  Ohpartnertkif  in  De- 
claration, 

A  dedaration  described  the  plain- 
tiff as  *'one  of  the  present  public  offi- 
oers  of  certain  persons  united  in  co- 
partnership for  the  purpose  of  cuts- 
ing  on  the  trade  and  business  of  bank- 
ing in  England,  according  to  the  stat. 
7  C^eo.  4,  c.  46:'* — Heidhnd  on  spe- 
cial demurrer,  for  not  stating  that  the 
oo-partnership  was  carrying  on  the 
trade  and  business  of  bankers,  or  had 
carried  on  such  trade.  Fletcher  t. 
Croibie,  252 

JUDGMENT. 

Jurisdiction  under  1  ^  2  Fict.  c.  110, 

8.  14. 

A  judge  at  chambers  onlj,  and 
not  the  Court,  has  authority,  under 
the  Stat.  1  &  2  Vict.  c.  1 10,  s.  14,  to 
make  an  order  to  charge  a  fund  with 
the  payment  of  money  recovered  by  a 
judgment:  if  he  makes  an  absolute 
order,  the  Court  has  jurisdiction  to 
set  it  aside  if  wrongly  made;  but  if 
he  only  makes  an  order  nisi,  the  Court 
has  no  authority  to  entertain  the 
question,  although  the  judge  ex- 
presses his  desire  to  refer  it  to  the 
Court.     Broum  v.  Bamford,  42 


JUDGMENT  AS   IX  CASE  OF 
NONSUIT. 

See  VwukcncMj  (8). 

JUBT. 
See  Wkit  or  TmiAi^  (!)• 

Defetiiwe  ^mry  Pv^eewM^  ^^eetef* 

The  Court  refbaed,  oo  motn,  to 
act  aside  a  verdict  Ibr  the  plaintiff,  ca 
the  groond  that  no  diatnngaa  jan- 
tores  had  been  letmocd  bdbie  tke 
trial,  althoQ^  the  obfcctioQ  had  bcca 
taken  befere  Terdict.     Gee  t.  <Sbm, 

665 


LANCASTER   COUBT  OF  COM- 
MON PLEAS. 

Exeemtimu  am  Jwd^m^ent  n — Form  ^ 
AjfidoKiie. 

On  an  applicmtion  under  the  stat 
4&5Win.  4,  C.62,  a.3U  ferlrait 
to  iasoe  execution  on  a  jodtgrncat  it 
the  Court  of  Common  Pleas  at  Ijb- 
caster,  the  affidarit  must  state  ^ 
tinctlj  that  the  defendant  was  a  resi- 
dent within  the  jurisdiction  of  tliiC 
Court  at  the  time  of  the  jodgmcnt  or 
of  action  brought,  and  then  had  goodi 
and  chattels  there,  which  he  has  siooe 
removed  out  of  the  jurisdictioa.  It 
is  not  sufficient  to  state  that  he  is  not 
now  a  resident  in  the  coontj  of  Lan- 
caster, and  has  not  any  goods  or 
chattels  within  the  jurisdiction;  or, 
that  he  is  not  now  a  resident  there, 
and  has  removed  all  his  goods  and 
chattels  out  of  the  jurisdiction  sinoe 
the  judgment. 

The  affidavit  must   be  intitled  in 
the  superior  Court.     Wigden  t.  BvrU 

50 


LANDLORD  AND  TENANT. 
Bee  Costs,  (3). 

Covenant  to  Repajr. 


LEGACY. 


LIMITATIONS,  STATUTE  OF.   863 


(I).  Tenancy  at  Will,  how  determined. 

A.,  in  1817,  let  B.  into  posses- 
sion of  a  farm  as  tenant  at  will,  and 
in  1827,  A.  entered  upon  the  land 
without  B.'s  consent,  and  cut  and 
carried  away  stone  therefrom :  — Held, 
on  error  in  the  Exchequer  Chamher, 
that  this  entry  amounted  to  a  deter- 
mination of  the  estate  at  will. 

In  1829«  B.,  heing  one  of  the  as- 
sessors for  the  land-tax  in  the  pa- 
rish, signed  an  assessment,  in  which 
he  was  named  as  the  occupier  of  the 
farm,  and  A.  as  the  proprietor:  — 
Held,  that  this  was  evidence  whence 
the  jury  might  infer  that  a  new  te- 
nancy at  will  had  been  created  be- 
tween the  parties.  Turner  v.  Doe  d. 
Bennett,  643 

(2).  Notice  to  quit — Disclaimer, 

Lands  being  held  by  G.  as  tenant 
from  year  to  year  to  D.,  D.,  who  died 
in  1 83  7t  devised  the  same  to  trustees 
for  the  term  of  140  years,  upon  trust 
(inter  alia)  to  permit  his  wife  £.  D. 
to  take  the  rents  and  profits  thereof 
during  her  life.  G.  paid  the  rent  to 
K  D.  the  widow,  after  D.'s  death, 
from  1837  to  1840,  and  on  receiving 
a  notice  to  quit  from  her  in  March 
1840,  stated  that  he  did  not  think 
she  would  turn  him  out  of  possession, 
as  she  had  promised  he  should  con- 
tinue on  as  tenant  from  year  to  year: 
— Held,  in  an  action  of  ejectment 
brought  by  the  trustees  for  the  reco- 
very of  the  premises,  that  this  was 
sufficient  evidence  of  a  disclaimer  by 
G.  of  the  title  of  the  trustees,  to  war- 
rant the  jury  in  finding  a  verdict  for 
the  plaintiff.  Doe  d.  Davies  v. 
Evans,  48 

LEASE. 
See  Covenant  to  Repair. 

LEGACY. 

See  Executor  and  Administra- 
tor, (1). 


LIEN. 
See  Tender. 

LIMITATION  ACT. 

To  what  Rents  it  applies. 

The  sUt.  3  &  4  Will.  4,  c.  27,  s.  2, 
does  not  apply  to  rent  reserved  on  a 
demise.     Grant  r.  Ellis,  113 

LIMITATIONS,  STATUTE  OF. 

See  Pleading,  III.,  (2). 

(1).  Part  Payment. 

In  an  action  on  a  promissory  note 
by  the  payee  against  the  maker,  the 
note,  when  produced  in  evidence  by 
the  plaintiff  at  the  trial,  bore  upon  it 
an  indorsement  as  follows: — *'4th 
Aug.  1837,— Received  of  J.  S.  £6— 
B.  X  E."  The  whole  of  this  entry, 
except  the  cross,  was  in  the  hand'* 
writing  of  the  defendant,  and  there 
was  no  attestation,  nor  any  proof  that 
the  cross  was  the  mark  of  B.  E.»  nor 
any  proof  of  the  fact  of  payment :-» 
Held,  that  the  indorsement  was  not 
evidence  of  part  payment,  to  take  the 
case  out  of  the  Statute  of  Limitations. 
Eastwood  V.  Saville,  615 

(2).  Acknowledgment. 

Debt  on  a  bill  of  exchange  by 
payee  against  acceptor  for  20/. — 
Pleas,  first,  except  as  to  10/.  ll^., 
parcel  &c.,  a  set-off  for  board  and 
lodging;  and  as  to  the  sum  of  10/. 
1  \s,,  payment  of  that  sum  into  Court. 
— Replication,  that  the  alleged  debts 
and  causes  of  set-off  did  not  accme 
within  six  years  before  the  commence- 
ment of  the  suit,  concluding  to  the 
country:  to  which  the  defendant,  by 
his  rejoinder,  added  the  similiter.  At 
the  trial,  the  plaintiff  having  proved 
his  case,  and  the  defendant  his  set-off, 
the  latter  put  in  a  letter  from  the 
plaintiff  to  the  defendant,  in  which 
the  following  passages  were  relied 
upon,  to  take  the  case  out  of  the  sta- 


864 


MINE. 


MONEY  HAD  AND  RECEIVED. 


tute: — "Before  closing  this,  I  have 
to  request  you  will  be  pleased  to  send 
me  in  any  bill  or  what  demand  you 
have  to  make  on  me,  and  if  just,  1 
shall  not  give  you  the  trouble  of  going 
to  law.  If  you  refer  to  your  books, 
you  will  find  the  last  payment  I  made 
you  was  in  May  1 839 ;  the  day  I  have 
forgot.  I  shall  leaye  town  to-morrow, 
but  shall  be  back  in  a  few  days,  for  a 
mouthy  and  if  you  will  bring  my  bill 
in  here  to  me  by  eleven,  I  shall  be  at 
your  service:"-^— /ftfW,  that  this  was 
not  a  sufficient  admission  to  take  the 
case  out  of  the  Statute  of  Limitations. 
Held,  also,  that  the  issue  joined 
on  the  replication  of  the  Statute  of 
Limitations  was  no  proper  issue,  and 
that  there  ought  to  be  a  repleader. 
Spofiff  V.  TFriyht,  629 

LIQUIDATED  DAMAGES. 
See  Penalty. 

MASTER  AND  SERVANT. 

The  defendant,  a  builder,  was  em- 
ployed by  the  committee  of  a  club 
to  execute  certain  alterations  at  the 
club-house,  including  the  preparation 
and  fixing  of  gas-fittings.  He  made 
a  sub-contract  with  B.,  a  gas-fitter,  to 
execute  this  part  of  the  work.  In 
the  course  of  doing  it,  through  B.'s 
negligence,  the  gas  exploded,  and  in- 
jured the  plaintiff: — HeM,  that  the 
defendant  was  not  liable  in  case  for 
this  injury.    Rapson  v.  Cubitt,     710 

MINE. 

Proof  of  Possesion  of. 

In  trespass  for  breaking  and  enter- 
ing the  plaintiff's  mine  and  taking 
coals,  evidence  of  working  by  the 
plaintiff  in  another  part  of  the  same 
mine,  within  eighty  yards  of  the 
place  of  the  alleged  trespass,  cou- 
pled with  a  statement  by  the  defend- 
ant, that  he  had  got  the  coal,  and  was 


willing  to  pay  sucli  amoant  as  should 
be  settled  by  arbitration,  waa  held  to 
be  evidence  of  the  plaintifiTs  being  in 
possession  of  the  place  where  the 
trespass  was  oonunitted.  Wild  ▼. 
Holt,  672 

MISTRLAL. 
See  Jury. 

MODUS. 

See  Tithe  Commutation  Act,  1. 

MONET  HAD  AND  RECiyr?£D. 

See  Accord  and  Satisfaction,  1. 

(1).  Appropriation  €ff  PaymenU, 

The   plaintiff   sold    goods  to  E, 
taking  his  acceptances  for  the  piioe, 
and  sent  them  to  the  defendant  as  B.'s 
agent>  who   consigned    them  to  his 
partners  abroad  for  sale.     While  tiie 
acceptances  were  running,  the  pliii- 
tiff,  doubting  B.'s  solrency,  reqaired 
further  security;  whereupon  it  wis 
agreed  between  the  plaintiff,  B.,  and 
the  defendant,  that  B.  should  writt 
and  deliver  to  the  defendant  a  letter 
authorizing  him,  out   o£  any  reaiit- 
tances  he  might  receive  against  the 
net  proceeds  of  the  ahoTe   consign- 
ments, to  paj  the  acceptances  as  tbej 
became  dne,  if  not  honoured  bj  him, 
B.,  previouslj  to  the  receipt  of  sadi 
net  proceeds.    The  letter  was  accord- 
inglj  delivered  to  the  defendant,  md 
he  assented  to  the  terms  of  it.    Be- 
fore the  bills  were  due,  B.  became 
bankrupt,  and  the  defendant,  having 
received  the  net  proceeds  of  the  goods, 
refused  to  pay  any  part  thereof  to  the 
plaintiff,  but  handed  them   over  to 
B.'s  assignees: — Held,  that  the  plain- 
tiff was  entitled  to  recover  the  amount 
of  the  acceptances  from  the  defend- 
ant in  an  action  for  money  had  and 
received;  this  being  an  appropriadoa 
irrevocable  except  by  the  oonsent  of 
all  parties, .  for   which   the   existing 
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debt,  although  not  then  payable^-  was 
a  good  consideration. 

Heldt  also,  that  the  letter  did  not 
require  a  stamp,  either  as  an  inland 
bill  or  as  an  agreement.  Walker  v. 
RostroHf  .411 

(2).  Payment  under  mistake  of  Fad. 

Money  paid  by  the  plaintiff  to  the 
defendant  under  a  bond  ^de /orgetjul^ 
ne89  of  facts  which  disentitled  the  de- 
fendant to  receive  it,  may  be  recovered 
back  in  an  action  for  money  had  and 
received. 

It  is  not  sufEcient  to  preclude  a 
party  from  recovering  money  paid  by 
him  under  a  mistake  of  fact,  that  he 
had  the  means  of  knowledge  of  the 
&ct;  unless  he  paid  it  intentionally, 
not  choosing  to  investigate  the  fact. 
Kelly  V.  Solari,  54 

MONEY  LENT. 

TFhen  maintainable — Alternative 
Contract, 

Money  advanced  upon  a  contract  to 
repay  it  on  demand,  or  to  execute  a 
mortgage,  may,  after  refusal  to  exe- 
cute a  mortgage,  be  recovered  back 
under  a  count  for  money  lent.  Bria- 
iowe  V.  Needham^  729 

MORTGAGE. 
See  Stamp. 

MUNICIPAL  CORPORATION 

ACT. 

Right  of  Election  of  Clerk  of  Court  of 
Requests  in  Borough, 

By  an  act  of  Parliament  creating  a 
Court  of  Requests  for  the  borough  of 
Boston,  it  was  enacted,  that  the  mayor, 
recorder,  deputy  recorder,  aldermen, 
and  common  coundlmen  for  the  time 
being  of  the  borough,  the  justices  of 
the  peace  for  a  certain  district,  toge- 
ther with  other  persons  therein  men- 
tioned, should  be  the  commissioners 


thereof;  and  that  in  case  of  a  vacancy 
in  the  situation  of  clerk  of  the  court, 
&c.,  the  mayor  and  aldermen  of  the 
borough  for  the  time  being,  or  the 
major  part  of  them,  should  appoint  a 
s.uccessor,  and  that  until  such  ap- 
pointment should  be  made,  the  com- 
missioners, or  any  three  or  more  of 
them,  should  nominate  officers  to  do 
the  business  of  the  Court.  At  a  meet- 
ing of  the  town  council  of  B.,  9pecially 
summoned  for  the  purpose  of  electing 
a  clerk,  the  plaintiff,  who  was  a  mem- 
ber of  the  council,  was  elected  by  the 
council,  and  before  the  end  of  the 
election  he  tendered  to  the  mayor,  his 
resignation  of  the  office  of  town  coun- 
cillor, together  with  the  sum  of.  £50 
as  a  fine  on  resignation,  under  5  &  6 
Will.  4,  c.  76,  s.  51;  No  bye-law  had 
been  made  to  enforce  a  fine  on  resig- 
nation, and  therefore  the  mayor  re- 
turned the  £50,  in  the  presence  of 
the  council,  after  the  election.  The 
plaintiff's  seat  in  the  council  was  after- 
wards filled  by  the  election  of  another 
person,  and  at  a  quarterly  meeting  of 
the  town  council,  held  on  the  7th  of 
May,  1840,  of  which  no  notice  had 
been  given,  the  plaintiff  was  again 
elected  by  the  town  council: — Held, 
first,  that  neither  the  73rd  section  of 
5  &  6  Will.  4,  c.  76,  nor  the  8th  sec- 
tion of  6  &  7  Will.  4,  c.  105,  was  ap 
plicable  to  this  case. 

Secondly,  that  the  case  was  within 
the  72nd  section  of  5  &  6  Will.  4, 
c.  76;  the  true  construction  of  which 
was,  that  the  body  corporate,  under 
that  act,  should  be  trustees  or  com- 
missioners for  executing,  by  the  town 
council,  the  powers  and  provisions  of 
all  acts  of  Parliament,  of  yrlnch  powers 
and  provisions  the  old  body  corporate, 
or  any  of  the  members  thereof,  in 
their  corporate  capacity,  were  sole 
commissioners  or  trustees  before  the 
election  of  the  town  council:  and  as 
the  mayor  and  aldermen  were,  by  the 
local  act,  sole  trustees  or  commission- 
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ers  for  the  purpose  of  appointing  the 
clerk,  that  their  powers  devolved  upon 
the  town  council,  and  that  the  plain- 
tiff was  dulj  elected  at  the  first  meet- 
ing; that,  under  all  the  circumstances 
of  the  case,  the  plaintiff's  resignation 
of  the  office  of  town  councillor  was 
sufficient;  hut  that  if  it  was  not,  his 
election  to  the  office  of  clerk  had  the 
effect  of  vacating  his  office  of  town 
councillor.  StanilandY,[HopkijUy  178 

NAVIGATION  ACT. 

(I).  Construction  of. 

Where,  hy  a  navigation  act,  certain 
rates  and  duties  were  imposed  on 
coak,  &c.,  landed  within  a  certain 
district,  to  he  paid  to  commissiopers 
therein  named ;  and  the  commissioners 
were  empowered  to  sue  in  the  name  of 
their  clerk  for  the  time  being  for  *f  any 
penalty  or  sum  of  money  due  or  pay- 
able by  virtue  of  the  act:" — Held^ 
that  an  action  of  debt  might  be 
brought  in  the  name  of  the  clerk  for 
arrears  of  rates  and  duties;  although, 
by  another  clause,  a  power  was  given 
of  detaining  and  selling  the  vessel  and 
goods  in  case  of  neglect  or  refusal  to 
pay  the  rates  and  duties. 

The  act  directed,  that  any  surplus 
of  rates  remaining  in  the  hands  of  the 
commissioners  should  be  annually  in- 
vested in  the  funds  until  it  should 
amount  to  £3000,  and  that  after  that 
sum  should  be  invested  thev  should 
reduce  the  rates,  so  as  they  should 
not,  together  with  the  dividends  of  the 
£3000,  exceed  the  charges  annually 
expended  in  carrying  the  act  into  ex- 
ecution: — Held^  that  the  commis- 
sioners had  impliedly  a  power,  after 
so  reducing  the  rates,  also  to  raise 
them  again  in  case  of  necessity. 

Heldy  also,  that  after  the  passing  of 
the  Weights  and  Measures'  Act,  5  jb  6 
Will.  4,  c.  63,  the  commissioners  had 
power  to  levy  the  rates  by  the  ton 
(they  having  been  previously  levied 


by  the  ehaldran),  without  first  apply- 
ing to  the  sessions  for  an  inquisition 
under  the  1 4th  section  of  that  act. 
Ooody  V.  Penny 9  687 

(2).  Construction   of— feigned  Issue 

under. 

By  a  local  act,  1  Will.  4,  c.  55,  tiie 
Trent  and  Mersey  Navigation  Com- 
pany were  empowered  to  take  lands 
for  the  purposes  of  the  navigatioo; 
and  by  sect.  118  and  other  sectiom^ 
provision  was  made  for  ascertainii^ 
by  a  sherifiTs  jury,  the  sum  to  be  paid 
for  the  land,  and  for  any  damage  oe* 
casioned  by  the  company  in  carrying 
the  provisions  of  the  act  into  effect. 
And  in  order  to  protect  the  ooaipioj 
from  injury  to  arise  from  working  any 
mines  near  two  tunnels  by  which  tbe 
canal  passed  under  a  certain  hiU,  the 
act  provided,  by  section  1 70,  that  no 
mine  owner  should  work  any  mine  in 
or  under  any  land  within  forty  yardi 
of  the  tunnels,  without  leave  o^  the 
company;  and  by  section  171,  that  if 
the  company,  instead  of  iiisistii^  oo 
their  full  right  of  having  ^rty  yards 
left  unworked,  should  reqoirt  less  thtn 
thirty  yards  to  be  so  left,  then  the 
mine  owner  might  insist  on  tl^e  neces- 
sity of  leaving,  for  his  securi^,  anj 
greater  quantity  unworked    not  ex- 
ceeding thirty  yards,  and  the  question 
so  in  dispute  as  to  the  quantity  neces- 
sary to  be  left  for  the  security  of  the 
mine  owners  was  to  be  tried,  settled, 
and  determined,  by  an  issue  cU  lam. 
And  by  section  1 72  it  was  provided, 
that  whenever  any  mine  became  work- 
able in  ordinary  course,  within  forty 
yards  of  the  tunnels,  the  mine  owner 
should  give  notice  to  the  company, 
and  thereupon  the  company  should 
pay  to  the  mine  owner  for  so  much  of 
the  mine  within  the  forty  yards  as 
they  should  require   to  be   left  un- 
worked for  security  of  their  works;  or 
(as  the  case  might  be)  for  so  much  of 
the  mines  as,  under  the  provi^ons  of 
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section  171,  it  might  be  ascertained 
to  be  necessary  to  leave  unworked,  for 
security  of  the  mines.  Provided,  that 
no  mines  should  in  any  case  be  worked 
under  the  tunnels;  but  whenever  any 
such  last-mentioned  mines  should  be- 
come workable,  satisfaction  should  be 
made  by  the  company  for  the  same, 
**  such  satisfaction  to  he  settled  by  an 
issue  at  law'* 

By  the  178th  section,  the  course  to 
be  taken  in  trying  any  feigned  issue 
was  pointed  out;  and  it  enacted,  that 
after  trial  and  verdict  in  such  issue, 
the  Court  was  to  give  judgment  for 
the  sum  of  money  to  be  awarded  by 
the  jury: — Held^  that  by  the  express 
terms  of  the  1 72nd  section,  the  owner 
of  a  mine  which  had  become  workable 
within  the  space  of  forty  yards  of  the 
tunnels  mentioned  in  the  act,  was  en- 
titled to  be  paid  for  the  value  of  the 
forty  yards  of  mine  left  unworked  for 
the  security  of  the  navigation,  the 
whole  having  been  by  the  company 
required  to  be  so  left  unworked ;  but 
that  the  only  remedy  open  to  him  to 
enforce  his  right  was  by  a  feigned 
issue,  and  consequently  that  he  was 
not  entitled  to  proceed  by  an  action 
on  the  case.  Fenton  v.  The  Trent  and 
Mersey  Navigation  Companyy       203 

NOTICE  TO  PRODUCE. 
See  Evidence,  (1). 

NUL  TIEL  RECORD. 
See  Practice,  (5). 

PARTNERSHIP. 

See  Bills  and  Notes,  II. 

(1).  By  what  Agreement  constituted. 

In  May,  1839,  A.,  a  creditor  of  the 
firm  of  B.  &  8.,  proposed  to  become 
a  partner  with  them,  the  terms  of  the 
intended  partnership  being,  that  A. 
should  bring  in  £1000  in  money  and 
£1000  in  goods,  and  should  be  enti- 

TOL.  IX. 


titled  to  one-third  of  the  profits,  and 
be  a  dormant  partner;  the  name  of  the 
firm  was  to  be  changed  to  B.  S.  &  Co., 
and  the  partnership  was  to  date  from 
the  1st  April,  1839,  but  A.  reserved  to 
himself  the  option  of  determiniuff,  at 
any  period  within  twelve  months  m>m 
that  dav,  whether  he  would  become  a 
partner.  The  name  of  the  firm  was 
altered  accordingly,  and  a  new  bank- 
ing account  was  opened  in  the  name 
of  B.  8.  &  Co. ;  and  A.  advanced  the 
£2000  to  the  firm;  but  withm  the 
twelve  months  he  declared  his  deter- 
mination not  to  enter  into  the  part- 
nership:— Held,  that  A.  was  not  lia- 
ble for  goods  supplied  to  the  firm 
after  May,  1839,  for  that  he  never 
became  a  complete  partner.  Gabriel 
V.  Fmll,  297 

(2).  Liability  of  dormant  Partner 
under  written  Agreement  made  by 
his  Copartners. 

A.,  B.,  &  C.  being  in  partnership 
together  as  type  founders  (C.  as  a 
dormant  partner),  an  agreement  was 
entered  into  between  A.  and  B.  of  the 
one  part,  and  the  plaintiff  of  the 
other  part,  by  which,  after  reciting 
that  the  plaintiff  had  been  in  the  em- 
ployment of  A.  and  B.,  as  foreman  in 
carrying  on  the  said  trade  of  type- 
founders, the  plaintiff  covenanted  and 
agreed  with  A.  and  B.,  and  the  survivor 
of  them,  to  serve  them  and  the  survi- 
vor of  them  in  their  said  trade  for  the 
term  of  seven  years;  and  they  cove- 
nanted and  agreed  to  employ  him  as 
their  foreman  for  the  term  of  seven 
years,  if  they  or  either  of  them  should 
so  long  live,  and  to  pay  him  three 
guineas  per  week;  and  it  was  mutu- 
ally agreed,  that  if  either  party  should 
not  perform  the  covenants  on  their 
respective  parts,  the  party  so  failing 
or  making  default  should  pay  to  the 
other  £500,  by  way  of  specific  da- 
mages. At  the  time  the  agreement 
was  entered  into  it  was  unknown  to 
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the  plaintiff  that  C.  was  a  partner  in 
the  business: — Held,  that  an  action 
was  maintainable  by  the  plaintiff 
against  A.,  B.,  &  C,  for  a  breach  of 
this  agreement,  although  C.  was  not 
a  party  named  in  it  or  signmg  it. 
Beckham  t.  Drake,  79 

PATENT. 
Novelttf, 

The  **  public  use  and  exercise'*  of 
an  inyention,  which  prevents  it  from 
being  considered  a  noTelty,  is  a  use  in 
public,  so  as  to  come  to  the  knowledge 
of  others  than  the  inventor,  as  contra- 
distinguished from  the  use  of  it  by 
himself  in  private;  and  does  not  mean 
a  use  5y  the  public  generally. 

Therefore,  where  an  improved  lock, 
for  which  the  plaintiff  had  a  patent, 
had  previously  been  used  by  an  indi- 
vidual on  a  gate  adjoining  a  public 
road,  for  several  years;  and  several 
dozens  of  a  similar  lock  had  been 
made  at  Birmingham  from  a  pattern 
received  from  America,  and  sent 
abroad;  it  was  held  that  this  consti- 
tuted such  a  public  use  and  exercise 
of  the  invention  as  to  avoid  the  patent. 
Carpenter  v.  Smith,  300 

PAUPER. 

Admiwion  of,  pendente  Lite, 

A  plaintiff  may  be  admitted  to  sue 
in  fbrmft  pauperis  after  the  commence- 
ment of  the  suit.  Doe  d.  Ellis  v. 
Owens,  455 

PAYMENT. 
See  Pleading,  III.,  (5). 

PAYMENT  INTO  COURT. 

See  Bond,  (2). 
Costs,  (6),  (7). 
Tender  of  Aji ends. 

PAYMENT  UNDER  MISTAEJE. 
See  Money  had  and  recsivbd,  (2). 


PENALTY. 

Penalty  of  liquidated  Damages. 

The  plaintiff  and  defendant  entered 
into  an  agreement  for  the  purchase  by 
the  defendant  of  the  plaintiflTs  good- 
will, stock,  tenant-right,  &c:  it  was 
stipulated  by  the  agreenoent  that  the 
plaintiff  should  give  possession  on  s 
certain   day,   and   in    the   mesntime 
should  pay  the  rates  and  taxes,  aad 
keep  the  defendant  indemnified  there- 
from: and  the  defendant  agreed  to 
pay  £100  for  the   tenant-right,  and 
take  the  fixtures  at  a  valuation,  ind 
pay  all  rents,  rates,  taxes,  &c.,  and  to 
indemnify  the  plaintiff  finom  the  same; 
and  lastly,    the    parties    **  mutnaflj 
bound  themselves,    the   one  to  tlie 
other,  in  the  sum  of  i£  100  as  settkd 
and  liquidated  damages,   to  be  paid 
and  forfeited,  without  any  deducdoo, 
by  such  of  ikeax  as  should  make  d^ 
fault  in  the  premises,  unto  the  other 
of  them  requiring  the  same:** — Held, 
that  the  sum  of  £100  was  a  peiialt|f 
only,  and  not  recoverahle  as  liquidated 
damages  for  the  breach  of  any  of  the 
stipulations.    Homer  y.FUnUif,  678 

PEREMPTORY  UNDERTAKING. 
See  Practick,  (8). 

PLEADING. 

See  Arbitration,  (2),  3. 
Bills  and  Notes,  II.,  (2). 
Bond,  (2). 
Limitations,   Statute  of, 

(2). 
Practicb,  (3),  (4),  (7). 
Principal  AN  D  Su RKTY,(2). 
Trespass,  (1). 

I.  Deelaratiom. 

(1).  Several  Ckmnts. 

1.  Where  the  defendant  took  pos- 
session of  premises  under  a  demise  fcr 
three  years  from  Christmas,  1839,  ud 
continued  to  occupy  th«n  tmtil  tiie 
27th  of  July,  1841,  when  he  qmttd 
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them,  having  paid  rent  to  the  Mid- 
summer previous: — Held,  in  an  ac« 
tion  brought  to  recover  the  rent  which 
subsequently  accrued  due,  that  the 
plaintiff  was  not  entitled  to  have  a 
count  on  the  demise  and  also  a  count 
for  use  and  occupation,  but  that  he 
must  make  his  election.  Arden  v. 
Pullen,  430 

2.  Two  counts  on  the  same  policy 
of  insurance,  one  alleging  a  loss  by 
perils  of  the  sea,  and  the  other  a  loss 
by  barratry,  cannot  be  pleaded  toge- 
ther.    Blyth  V.  Shepherd,  763 

(2).  Averment   of  Title  to  demise> 
when  sufficient. 

The  declaration  stated,  that  the 
plaintiff,  before  and  at  the  time  of  the 
agreement  thereinafler  mentioned,  was 
lawfully  possessed  for  the  residue  of  a 
term,  whereof  twenty- one  years  from 
the  24th  June,  1841,  were  then  unex- 
pired, of  a  certain  dwelling-house;  and 
thereupon,  on  the  21st  March,  1841» 
by  an  agreement  made  between  the 
plaintiff  and  defendant,  it  was  agreed 
that  the  plaintiff  should,  on  or  before 
the  24th  June,  1S41,  let  the  same  to 
the  defendant,  by  a  lease  to  be  granted 
to  the  defendant  for  twenty-one  years, 
the  said  term  to  commence  from  the 
24  th  June,  1841.  The  declaration 
then  stated  general  performance  by 
the  plaintiff,  and  that  he  was  ready 
and  willing  to  let  the  house  to  the  de- 
fendant, and  to  grant  and  execute  a 
lease;  but  that  the  defendant  did  not 
nor  would  not  become  his  tenant,  or 
accept  the  lease.  Pleas,  first,  that  the 
plaintiff  was  not  lawfiilly  possessed  of 
the  said  house,  for  the  residue  of  the 
said  term,  modo  et  formd:  secondly, 
that  the  plaintiff,  at  the  time  of  the 
agreement,  had  not  a  good  title  to, 
and  could  not,  on  the  24th  June,  le- 
gally let  the  bouse  to  the  defendant, 
or  grant  a  lease  for  the  said  term: — 
HMy  on  special  demurrer,  that  the 
first  plea  was  bad,  as  containing  an 


immaterial  traverse;  and  that  the  tra- 
verse in  the  second  plea  was  too  large, 
as  it  included  the  title  of  the  plaintiff 
at  the  time  of  the  contract,  as  well  as 
at  the  time  when  the  lease  was  to  be 
good.  Held,  also,  that  on  general 
demurrer,  the  averment  of  the  plain- 
tiff  *8  readiness  and  willingness  to  grant 
the  lease  was  equivalent  to  an  aver- 
ment of  his  having  a  title  to  grant  it. 
De  Medina  v.  Norman^  820 


II.  Pleas  in  abatement, 

(1).  Coverture, 

Verification  by  Affidavit, 

A  plea  in  abatement,  to  an  action 
of  debt,  of  the  defendant's  coverture, 
is  a  dilatory  plea  requiring  an  affidavit 
of  verification  under  the  stat.  4  Anne, 
c.  1 6,  s.  11:  and  if  there  be  no  such 
affidavit,  the  plaintiff  is  entitled  to 
sign  judgment  as  for  want  of  a  plea, 
dthough  part  of  the  cause  of  action 
accrued  after  the  coverture.  Lovell  ▼. 
fValker,  299 

III.  Pleas  in  bar, ' 

(1).  Rmle  to  plead  several  Matters, 

A  defendant  having  obtained  an 
order  to  plead  several  matters,  pleaded 
a  plea  to  the  whole  declaration,  and 
delivered  also  a  demurrer  to  one  count, 
whereupon  the  plaintiff  signed  judg- 
ment as  for  want  of  a  plea.  The 
Court  refused  to  set  aside  the  judg- 
ment, except  on  the  terms  of  the  de- 
fendant's striking  out  the  demurrer, 
and  paying  the  costs  of  his  defective 
pleaaing.     Baily  v.  Baker,  769 

(2).  Signature, 

A  plea  of  the  Statute  of  limitaitions, 
though  it  need  not  conclude  with  a  ve- 
rification, must  nevertheless  be  signed 
by  oounseL    Boberts  v.  Howard^  838 
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(3).  Puia  darrein  amtmuanee,  wAen 
p!eada6le. 

A  jmlge  at  Niri  PriuB  is  bomid  to 
accept  a  plea  puis  darrein  condnnance, 
even  after  the  iniy  are  sworn,  prorided 
it  be  tendered  in  due  form,  and  ac* 
companied  with  the  nsnal  affidavit, 
that  the  subject-matter  of  it  arose 
within  eight  days  of  the  time  of  ita 
hemg  plotded. 

Semble,  that  anch  affidavit  is  un- 
necessary, where  the  subject'inatter  of 
the  appeal  arose  at  the  trial  in  the 
presence  of  the  judge.  Todd  v.  Eaity, 
606 

(4).  Pka  of  Judgment  reeooered, 
what  u. 
To  an  action  of  aasnmpsit  for  money 
lent,  the  defendant  pleaded,  that  in  an 
action  in  which  the  now  defendant 
was  plaintiff,  and  the  now  plaintiff 
was  deflEndant,  the  aow  plaintiff  set 
off  the  same  debt  for  which  the  pre- 
•ent  action  was  brought,  and  in  that 
action  the  now  defenduit  obtained  a 
verdict:— if «U,  that  this  was  not  a 
plea  of  judgment  recovered,  within 
the  meaning  of  the  rule  of  H.  T.  4 
Will.  4,  r.  8,  and  that  the  plaintiff 
could  not  sign  judgment  as  for  want 
of  a  plea.     Broketuhir  v.  Monger, 


Where  goods  are  sold  for  ready 
money  and  payment  is  made  accord- 
ingly, no  debt  arises,  and  snch  pay- 
ment it  therefore  proveable  under  the 
general  issue.     Buteey  v.  Bamett, 

312 

(6).  Not  Guilty,  in  Caie. 
In  case  for  erecting  a  cesspool  near 
a  weQ,  and  thereby  contaminatiag  the 
water  of  the  well,  the  plea  of  not 
guilty  puts  in  issue  both  the  fact  of 
the  erection  of  th«  cesspool,  and  that 


PLEADING. 

the  water  was  thereby  cootaminaled. 
Nortw  V.  SeHoUfitld.  663 

(7).  Non  detiiui. 
Under  the  pleat  of  non  detinet,  the 
plaintiff  is  entitled  to  a  verdict  oa 
proof  that  the  defendant  has  not  re- 
tnmed  the  chattel  to  the  plaintiff  on 
demand,  having  previooaly  deltvend 
it,  under  a  supposed  contract  of  sal^ 
to  a  third  party.     Jtmea  t.  Dotole,  19 

(8).  l4*mMePUa». 

1.  Where,  to  an  action  of  covenant 
on  an  indenture  of  i^prenticediip 
Against  the  father,  for  breaches  by  th 
apprentice,  the  defendant,  being  under 
tenns  of  pleading  issnably,  pleaded 
that  the  plaintiffs  carried  on  the  bon- 
ness  of  engineers  as  copartners,  that 
the  covenants  were  made  with  them 
OS  such  copartners;  and  that  befae 
any  breach  of  duty,  they  diaaotved 
partnership :  — Held,  that  ^e  plea  m 
an  issuable  one,  ynd  onght  not  to  bt 
set  aside.     Uoyiv.  Blaekfmm,  363 

2.  To  an  actkm  by  the  indorsK 
against  the  acceptor  of  a  bill  of  ei- 
chanee,  the  defendant  pleaded,  fint, 
that  Mfore  and  at  the  time  of  the  in- 
dorsiog  of  the  bill  by  the  drawer, 
he,  the  drawer,  was  indebted  to  tlie 
defendant  in  a  sum  of  monty  a- 
ceediog  the  amount  of  the  bill:  sad 
that  alter  the  bill  became  due,  in  crda 
to  deprive  the  defendant  of  his  n^ 
of  set-off  in  respect  of  the  debt,  Ik 
fntndnlently  indorsed  the  bilt,  to  ena- 
ble the  plaintiff  to  sne  the  defendul 
on  the  bill,  and  without  any  conndt. 
ration  for  the  indorsement.  The  de- 
fendant pleaded,  secondly,  that  tbt 
drawer,  before  he  indorsed  the  bill, 
petitioned  for  relief  onder  the  Insol- 
vent Debtors'  Act,  whereby  the  rigfal 
and  title  to  the  bill  veated  in  hii  as- 
signees:— Held,  that  both  weiv  issa- 
able   pleas.      JTatHtu 


3,  To  a  declaration  in  debt  bi 
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executors,  containing  a  count  for  non- 
payment of  money  due  on  a  covenant 
of  the  testator,  with  counts  for  money 

n'd,  and  on  an  account  stated,the  de- 
dants,  being  uoder  terms  of  plead- 
ing bsuably,  pleaded,  I .  that  "  the 
writing  in  the  declaration  mentioned  " 
was  not  the  deed  of  the  testator;  2, 
that  "  the  said  writing  in  the  declara- 
tion mentioned"  was  executed  for  an 
immoral  consideration  :  — Held,  that 
these  were  not  issuable  pleas,  being  in 
form  pleaded  to  the  whole  declaration, 
whereas  they  applied  to  the  first  count 
only.     Parratt  v.  Goddard,  458 

(9).  ItMHateriat  Traverte, 
Declaration  in  tsinmpait  stated.that 
the  defendants  bought  of  the  plaintiff 
a  quantity  of  linseed,  to  be  worked  by 
the  buyers  in  fourteen  days  from  the 
ship's  arrival  in  the  river,  the  price  to 
be  paid  in  ready  money,  less  2|  per 
cent,  discount,  or  by  the  defendants' 
acceptance  at  two  months.  Aver- 
ment, that  the  linseed  arrived  and 
was  ready  for  delivery;  that  the  four- 
teen days  had  elapsed;  and  although 
the  pluntiff  tendered  it  to  the  de- 
fendants for  their  acceptance,  and 
would  have  received  their  acceptance 
at  two  months  for  the  price,  and  al- 
though the  defendants  were  requested 
to  pay  in  ready  money,  or  to  give 
their  acceptance,  and  refused  to  do 
die  latter,  and  discharged  the  plaintiff 
from  tendering  a  bill  for  their  accept- 
ance, yet  they  did  not  accept  or  work 
the  Unseed,  or  pay  for  it  in  ready 
money. — Pleas,  first,  that  the  de- 
fendants were  not  requested  to  pay 
for  the  linseed  in  ready  money,  or  to 
give  their  acceptance:  second,  that 
they  did  not  reiiise  to  gjve  their  ac- 
ceptance, or  discharge  the  plaintiff 
from  tendering  a  bill  for  their  accept- 
ance:—^^/i/,  that  both  pleas  were 
bad,  as  traversing  averments  which 
were  immaterial  to  the  maintenance 
of  the  action.    SpaelA  v.  Bare,  3:26 


(10).  DuplicUy. 

Assumpsit  on  a  bill  of  exchange 
drawn  by  one  S.  B.  upon  and  accepted 
by  the  defendant,  for  £25,  payable 
three  months  atler  date.  Plea,  that 
after  the  bill  became  due,  and  before 
the  commencement  of  the  suit,  to 
wit,  &c.,  the  said  S.  B.  paid  to  the 
plaintiff  divers  monies,  to  the  amount 
of  £17,  and  did  for  the  plaintiff  work 
and  labour  to  the  value  of  £8,  in  full 
satisfaction  and  discharge  of  Uie  sum 
of  money  in  the  bill  specified,  and  of 
all  damages  sustained  by  the  non- 
payment thereof,  which  were  then 
accepted  and  received  by  the  plaintiff 
in  such  full  satisfaction  and  discharge; 
and  further,  that  he  the  defendant  ac- 
cepted the  bill  at  the  request  and  for 
the  accommodation  of  the  said  S.  B., 
and  not  otherwise,  and  that  there 
never  was  any  consideration  or  value 
for  the  payment  by  the  defendant  of 
the  said  bill,  or  any  part  thereof,  and 
that  the  plaintiff,  at  the  time  of  the 
commencement  of  the  suit,  held  and 
now  holds  the  said  bill  vrithont  any 
conaiderstion  or  value  whatever:  — 
Held,  that  the  plea  was  bad  for  dupli- 
city.    Pvruord  r.  Peek,  1 96 


Declaration  in  assumpsit,  stating 
that  the  plaintiff  had  recovered  in  an 
action  against  R.  S.  the  sum  of  £3000, 
and  had  sued  out  a  ca,  sa.  under  which 
R.  S.  had  been  taken  in  esecution, 
alleged,  that  In  consideration  that  the 
plaintiff  would  procure  the  release  of 
R.  S.  from  custody,  the  defendant 
promised  to  pay  him  £500.  Aver- 
ment, that  the  plaintiff  did  procure 
the  release  of  R.  S,  from  custody. 
Breach,  in  non-payment  of  the  £500. 

The  defendant  pleaded  as  follows: 
— Ist.  That  R.  S.  was  a  member  of 
the  House  of  Commons,  and  entitled 
to  privili^  of  Parliament,  and  free- 
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dom  from  nrnt;  that  fab  rImm 
from  custody  wm  only  oa  the  gnHud 
of  hi*  being  to  priTit^ed;  that  he  af- 
terward* ceaaed  to  b«  a  member  of 
the  Hooae,  and  became  and  >tfll  U 
fiaUe  to  be  taken  in  necation  at  the 
autt  of  the  plaintiff;  that  the  promiae 
of  the  deftndant  waa  a  promise  to  an- 
Bwer  for  the  debt  of  another,  and  that 
there  waa  no  memorandnm  m  wnbnK 
thereof. 

2nd,  That  R.  9.,  at  the  time  of 
fata  becoming  mdebted  to  the  plaintiff, 
waa  a  member  of  the  Commons  Hoaae 
of  Parliament,  and  that  whilat  he  con- 
tinned  such  member,  the  plaintiff  re- 
covered judgment  and  iuaed  a  ca.  m., 
wider  wnich  he  was  taken  into  cbs- 
todyi  that  R,  8.  was  as  such  member 
entitled  to  his  discharge  from  arrest, 
and  that  darine  the  continuance  of 
hia  pririlege,  a  judge  ordered  his  dis- 
charge out  of  custody,  and  he  was 
discharged  accordingly;  and  that,  save 
as  aforesaid,  there  never  was  any 
eonaideratiou  for  the  defendant's  pro- 
mise:— Held,  on  special  demurrer, 
that  the  first  plea  was  bad  for  dupli- 
city, and  the  second,  as  being  an  ar- 
gumentative traverse  of  the  allegation 
m  the  declaration,  that  the  plaintiff 
had  procured  the  release  of  R.  S.  front 
cnatody.     Butcher  v.  Sleuart,      405 

(12).  Other  Casei. 
To  an  action  of  debt  by  husband 
and  wife,  in  right  of  the  wife  as  ete- 
cutrix,  for  money  had  and  received, 
the  del^dant  pleaded,  as  to  £33, 
that  that  aum  waa  part  of  the  prices 
received  by  him  upon  the  sales  of  two 
horses  of  the  testator,  which  were  in 
the  hands  of  the  plaiotiffs  to  be  ad- 
ministered, and  which,  under  an  au- 
thority given  by  them  to  the  defend- 
ant, were  sold  by  him  in  hia  own 
name,  and  warranted  sound  to  the 
respective  purchasers  [naming  four 
persons] ;  that  at  the  time  of  the  sales 
ihe  honea  mpectiTely  were  unsonndi 
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I  that  the  defeodaiit,  froaa  the  tioic  of 
'  therecript  of  themoon-OBtnhepnd 
I  the  same  aa  aft«r  mm  tinned,  was  ia- 
debted  to  tl^  pUintiA  in  the  som  of 
£35,  payable  on  icqoMt,  for  the  aid 
money  ao  recMved  hj  him  for  their 
use,  and  always  was  ready  and  wiliBg 
to  pay  it  to  tbem  i  and  that  after  be 
so  became  indel^cd,  and  htlon  ibe 
commencement  of  the  anit,  he  wu, 
by  reason  of  the  brenchea  of  the  nr- 
rantiea  as  to  the  aaid  boiaes,  con- 
pelled  by  the  aaid    perama  who  n 

Enrcbaaed  tbem.  without  any  fanU  oa 
is  part,  to  repay,  and  did  neccsaaiily 
repay,  to  tbem  the  said  sum  of  £35, 
and  the  residue  of  the  prices,  wberdiy 
the  said  debt  of  £35  was  dischaignl: 
— Held,  on  special  demorrer,  that  the 
plea  was  no  aaswer  to  the  acticn. 
I  Field  r.  Mien.  694 

'  rV.  Sej>lu!aHo*. 

I  (1).  Delnjurid. 

I       To  an  action  of  aasnmpait  by  (he 

j  fonrth  indorsee  of  a  foreign  biD  ef 
exchange  against  the  first  iadonff, 
alleging  for  breach  non-payment  by 
the  drawee,  the  defendant  pleaded, 
that  before  the  bill  became  due,  lad 
after  the  indorsement  to  the  third  ia- 
dorsee,  and  before  the  indorsement  V» 
the  plaintiff,  the  bill  was  refiised  ac- 
ceptance, and  was  protested;  that  the 
third  indorsee  and  the  plain tifF,  at  the 
time  of  the  indorsement  to  the  latter, 
had  notice  of  the  non-acceptance  and 
protest;  and  that  the  defendant  had 
not  dne  notice  of  the  non-acceptance 
or  of  the  protest: — Held,  on  speciil 
demurrer,  that  a  replication  de  injniii 
to  this  plea  was  good.      fVJkiteiiead  ». 


Walker, 


506 


(2).  Of  prior  Demand,  to  PUa  of 
Tender. 


Assumpsit   for    work   and  laboor, 
money  paid,  and  on  an  accooot  stated. 


PLEADING. 

Plea,  as  to  41.  16t.,  parcel  &c.,  that, 
after  the  making  t^  the  defendant's 
promisea,  to  wit,  oa  &c.,  the  defead- 
ant  tendered  to  the  plaintiff  4^  I  St., 
and,  u  to  that  sum,  be  has  always 
been  ready  to  paj  the  said  sum 
of  41.  16«.  to  the  plaintiff,  and  now 
brings  the  same  into  Court,  &c. — 
Replication,  that  before  the  making 
of  the  tender  in  the  plea  men- 
tioned, and  before  and  at  the  time  of 
the  demand  and  refusal  hereinafter 
mentioned,  a  larger  sum  than  41. 1 6^., 
to  wit,  71.  12«.,  that  sum  including 
the  4/.  I6t.,  was  due  from  the  de- 
fendant to  the  plaintiff  on  account  of 
divers  of  the  causes  of  action  in  the 
declaration;  and  that  beibre  the  mak- 
ing of  the  said  tender,  to  wit,  on  &c., 
the  plaintiff  demanded  of  the  defend- 
ant payment  of  the  said  sum  of  7^ .  1 2»., 
which  so  included  the  said  sum  of 
41.  ]6<.;  yet  the  defendant  did  not 
pay  the  said  sum  of  7L  1 3«.,  or  any 
part  thereof,  but  refused  to  pay  the 
same  and  every  part  thereof,  and  that 
no  set-off  or  other  just  cause  then 
existed  for  the  non-payment: — Held, 
on  special  demurrer,  that  the  replica- 
tion was  good,  lyier  t.  Bland,    338 

V.  Fiieolous  Demurrer, 
To  a  declaration  in  debt  for  non- 
payment of  money  pursuant  to  a  co- 
Tcnantin  a  "deed  of  apprenticeship," 
(so  describing theinstrumentthroiigh- 
out  the  declaration),  the  defendant 
pleaded,  "that  the  said  indenture  in 
the  dedaratioa  mentioned  is  not  his 
deed."  On  special  demurrer  to  the 
plea,  the  Court  refused  to  set  aside 
the  demurrer  as  frivolous,  and  inti- 
mated their  opinion  that  the  plea  was 
bad.     Bird  r.  Holman,  761 

VI.  Arrest  of  Judgment,  or  Venire  de 
Noeo. 

A  declaration  in  debt  contained  a 
count  on  a  bill  of  exchange  by  indor- 
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see  against  drawer,  and  also  counts 
for  money  paid,  and  on  an  account 
stated.  It  appeared  from  one  of  the 
pleas  to  the  first  count,  that  the  plain- 
tiff and  defendant  were  not  immediate 
Siarties  to  the  bill,  and  the  Court  there- 
ore  held  that  the  plaintiff  could  not 
recover  on  that  count ;  and  the  plain- 
tiff having  at  the  trial  obtained  a  ver- 
dict for  the  amount  of  the  bill,  with 
general  damages,  the  Court  awarded 
a  venire  de  novo,  but  refiised  to  arrest 
the  judgment.  Lewin  v.  Bdumrdt, 
720 

POOR  RATE. 

DiitreM  on  Tenant  for  Ratet  due  from 
Landlord.  Contlruetum  qf  Local 
Jet. 

By  a  local  act,  10  Geo.  3,  e.  Ixxv., 
the  15th  section  enacted,  that  the 
rates  directed  by  that  act  to  be  made 
should  and  might,  on  refusal  or  neg- 
lect to  pay  the  same  by  any  person  or 
persons  Uaife  thereto,  be  recovered  in 
such  manner  as  the  rates  made  fot 
the  relief  of  the  poor  are  directed  to 
be  recovered;  and  by  the  17th  sec- 
tion it  was  provided,  that  any  person, 
whether  landlord  or  tenant,  who 
should  let  out  hia  or  her  house  in  separ 
rate  apartments,  or  ready  furnished  to 
a  lodger  or  lodgers,  should  be  deemed 
to  be  the  oeeupier  thereof,  and  might 
be  rated  or  assessed  accordingly,  and 
should  be  liable  to  the  payment  of 
the  sum  so  rated.  And  s.  18  enacted, 
that  the  goods  and  chattels  of  each 
and  every  person  renting  or  occupy- 
ing any  separate  part  or  apartment 
in  such  house  or  building,  or  renting 
or  occupying  any  ready -fnmished 
house,  or  any  part  thereof,  should  be 
liable  to  be  diitrained  and  aold  for 
the  p&ymentof  the  sud  rates; — Held, 
first,  that  under  that  act,  the  goods  of 
a  lodger  are  liable  to  be  distrained 
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Bud  aold  for  rates  asseased  upon  and 
due  fTom  the  landlord,  under  a  war- 
rant directing  the  churchwardens  and 
OTerseera  to  take  the  goods  of  the 
landlord. 

The  warrant  recited  that  the  rates 
were  due  from  B.,  the  laudlordi  that 
they  had  been  lawfully  demanded,  and 
refused  to  he  paid;  aud  that  it  had 
been  Mly  proved  to  the  justices  on 
oath,  tbat  D.  bad  been  duly  sum- 
moned before  them  to  shew  cause  why 
he  had  refused  to  pay  the  rates;  but 
that  he  had  not  shewn  any  sufficient 
cause: — Heiif,  in  an  action  against  the 
constable  for  seizing  the  goods,  that 
it  was  not  any  objection  that  there 
was  uo  proof  that  the  landlord  had 
beea  duly  summoned. 

Held,  also,  that  the  action  could 
not  be  maintained  against  the  consta- 
ble for  any  thing  done  under  the  war- 
rant, without  ademand  of  a  perusal  and 
copy  of  the  warrant,  unless  he  were 
guilty  of  any  excess ;  in  which  case  he 
would  be  liable  for  such  eicess,  with- 
out snch  a  demand. 

The  constable  having  entered  the 
house  of  D.  and  there  distrained  the 
goods  of  a  lodger,  placed  a  person  in 
possession  of  the  goods  in  the  room 
m  which  they  were,  saying  that,  un- 
less the  money  were  psid,  he  should 
remain  there  five  days;  he  remained 
in  possession  eight  hours,  until  the 
lodger  paid  the  amount  to  redeem  the 
goods; — Held,  that  this  was  not  an 
impounding,  but  that  it  was  a  ques- 
tion for  the  jury  whether  he  had  re- 
mained an  unreasonable  time  for  the 
remoTal  of  the  goods  under  the  war- 
rant.    Peppercorn  Y.  HqfinoH,      GI8 

POWER. 

Execution  of — Atteetatum. 

A  power  to  demise  premises  with 

the  consent  of  A.  B.,  in  writing,  duly 

attested,  is  not  well   executed  by  a 

demise  which  profesaea  to  be  made 


FRACnCE. 

with  the  consent  of  A.  B.,  "  testified 
by  his  being  ■  party  to  thow  [re- 
sents;" the  meaning  ia,  that  the 
written  consent  shall  be  signed  in  tbt 
presence  of  a  witness.  FresAJSeU  i. 
Reed,  404 

PRACTICE. 

(I),   Oh   moving    to   reaeimd  Jwdge't 
Order. 

An  affidavit  in  sapport  of  a  rale  to 
rescind  a  Judge's  order,  need  not  take 
notice  of  a  prerious  application  for 
the  same  purpose  made  at  chamber^ 
and  refused^  unless  it  be  necessaiylo 
do  so  in  order  to  aocoont  for  apparail 
delayin  making  the  applicatknitotbe 
Court.     Thomaa  t.  Bvana,  829 

(2).  St^oice  of  Bmle. 

An  affidavit  of  service  of  a  rule  aia 
stated  that  the  deponents  served  "tbt 
above-named  defendant  with  a  trat 
copy  of  the  rule,  by  delivering  snd 
leaving  with  one  H.,  at  the  ddnd- 
ant's  residence,  situate  &c,  a  tnc 
copy  of  the  said  rule,  and  at  the  ssbu 
time  shewing  the  ori^;inal  thereof,  ssd 
that  the  saidU.  promised  to  deliverlh 
said  copy  to  the  defendant  :"'-£«U 
to  be  insufficient,  as  it  did  not  sbewi 
service  on  any  person  connected  willi 
the  defendant's  residence.  Taylari. 
Whihoorth,  i-;% 

(3).  RuU  to  ttrUce  o»t  Pleat. 
Role  to  strike  out  pleas  allowed  br 
a  judge  at  chambers  will  not  be  enUr- 
tained  by  theConrt;  the  role  sbodd 
be  to  set  aside  the  jodge'a  otte- 
TitrqMitd  V.  Hatotrey,  727 

(4).  Nm  iuuable  Piea,  Mo»  mcittd. 
Obtaining  time  to  reply  is  a  wsi- 
ver  of  an  objection  that  the  pica  is 
not  an  issuable  one,  the  defendsst 
havine  been  under  terms  to  jih^  h- 
Buab^.    l^ottv.Smtia,  ?« 


PRACTICE. 

(5).  Rule  to  produce  Record. 
Where,  on  aa  issue  on  nu)  tiel  re- 
cord, the  record  is  to  be  produced  by 
the  defendant,  a  four-day  side-bar 
rule  to  produce  it  is  necessary,  and  a 
notice  to  the  defendant  to  produce  it 
's  not  sufficient.     Sieinbum  v.  Tay- 


lor, 


43 


(6).  Notice  of  Trial. 
A  notice  of  trial  in  an  inferior  court 
of  record  is  insufficient,  unless  it  spe- 
cif the  day  of  trial.  Such  defect  is 
naived  by  the  defendant's  taking  out 
a  summons  to  set  aside  the  notice, 
and  insisting,  on  the  hearing  of  the 
summons,  on  a  different  objection 
only,  which  is  orerruled  by  the  judge. 
Farmer  v.  Moiott/ort,  100 

(7).  Ittuet  in  Lmo  and  Fact,  Order 
of  Delermiitalion  of. 
Where  there  are  issues  both  in  lact 
and  in  law  in  an  action,  although  the 
pUuRtifF  has  an  option  to  try  either 
first,  that  is  subject  to  the  discretion 
of  the  Court;  and  they  will,  in  gene- 
ral, direct  the  issues  in  law  to  be  de- 
termined first,  since  the  cause  may 
be  decided  thereby,  and  the  trial  be- 
come unnecessary;  and  also  because 
after  verdict  there  can  be  no  amend- 
ment on  the  demurrer.  Cruehull  t. 
Trvemait,  684 

(8).  Judgment  oM  tn  eate  o/Ntmtuit. 

1.  Peremptory  Undertakittg  ffiven  by 

Hvaband  and  Wife. 
Where  in  an  action  by  husband  and 
wife,  in  r^ht  of  the  wife  aa  execu- 
trix, a  peremptory  undertaking  waa 
^ven  to  try  at  a  specified  time;  and 
the  husband  afterwards  died: — Held, 
that  the  undertaking  was  not  binding 
on  the  wife,     Lee  v.  Armttrmtg,     14 

2.  Sermee  of  Rule  containing  Peremp- 

tory Undertaking. 
Wh»e  A  rule  nisi  for  judgment  as 


PRINCIPAL  AND  SDRETY.   876 

in  case  of  a  nonsuit,  is  discha^ed  on 
a  peremptory  undertaking,  either  party 
may  draw  up  the  rule  containing  the 
undertaking,  and  if  the  defendaot  does 
so  he  must  serve  the  plaintiff  with  it, 
to  enable  him  to  try  according  to  the 
undertaking;  and  where  the  plaintiff 
gave  a  peremptory  undertaking  to  try 
at  the  sittings  after  term,  and  on  de- 
fault a  rule  absolute  was  obtained  for 


proceedings  thereon  for  irregularity, 
the  defendant  not  having  served  the 
plaintiff  with  the  rule  containing  the 
undertaking  until  the  first  day  of  the 
sittings.     Sawyer  v.  Tkompton,    2t8 

PRINCIPAL  AND  AGENT. 
See  Money  had  and   rkcbived, 
(1)- 
PRINCIPAL  AND  SUIffiTY. 

(1).  Liability  of  Prineipat  on  Cove- 
nant loith  Surety. 
The  plaintiff  and  defendant  bong 
joint  makers  of  a  promissory  note,  the 
defendant  as  principal  and  the  plain- 
tiff as  his  surety,  the  <lefendant  cove- 
nanted with  the  plaintiff  to  pay  the 
amount  to  the  payee  of  the  note  on  a 
given  day,  but  made  default: — Held, 
in  an  action  on  this  covenant,  that 
the  plaintiff  was  entitled,  though  he 
had  not  paid  the  note,  to  recover  the 
full  amount  of  it  by  way  of  damages. 
Badfard,  657 


(2).  Liability  of  Surety  on  Agreemettt 
to  join  Principal  in  Bond. 
To  a  declaration  stating  that  T.  was 
the  lessee  of  certain  tolls,  and  that  S. 
and  the  defendants  agreed  to  join  with 
T.  in  a  bond  conditioned  for  p»meDt 
of  the  rent  under  the  lease;  and  alleg- 
ing as  a  breach  that  the  defendant 
refused  to  join  T.  in  the  bond:  the 
defendant  pleaded,  first,  that  at  the 
time  of  tendering  the  bond  to  him,  S. 
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STAMP. 


had  not  ezeciited  the  same,  nor  was 
he  present  ready  to  execute  it  jointlj 
whh  the  dcfnidant:  2nd,  that  8.  died 
before  the  eonunenoemeDt  of  the  soit, 
and  that  before  hii  death  the  bond 
was  not  tendered  to  the  defendant  for 
execution,  nor  was  he  requested  to 
execute  it: — Held^  that  the  pleas  were 
bdl.     JTome  t.  Ramsdale^  329 

PROCESS. 

(1).  Amendment  of, 

A  judge  made  an  order  for  the  ar- 
rest of  the  defendant  for  £422.  The 
capias  was  indorsed  for  422/.  13«.  \d,^ 
(the  real  amount  of  the  debt).  The 
Court  refused  to  discbarge  the  de- 
fendant out  of  custody,  and  directed 
the  writ  to  be  amended  on  payment 
by  the  pkintiff  of  the  costs  of  the  ap- 
plication for  the  defendant's  discharge. 
Floek  ▼.  Paeheco^  342 

(2).  Variance  of  Writ  from  Affidavit 
to  hold  to  Bail. 

1.  The  affidavit  in  support  of  a 
capias  described  the  plaintiff  as  "  J.  R. 
one  of  the  public  officers  of  the  Wes- 
tern District  Banking  Company  for 
Devon  and  Cornwall:''*  in  the  writ 
these  last  words  were  omitted.  The 
Court  discharged,  without  costs,  a 
rule  for  discharging  the  defendant  out 
of  custody  on  the  ground  of  the  va- 
riance, upon  the  plaintiff's  filing  a 
fresh  affidavit,  omitting  those  words 
in  the  title.     Richards  v.  Dieprailc^ 

459 

2.  Where  an  affidavit  of  debt  de- 
scribed the  plaintiff  as  '*  W.  B.  the 
younger,"  but  in  the  capias  he  was 
called  "  W.  B."  only,  his  father  bear- 
ing the  same  name  and  residing  in 
the  same  town  as  himself: — Held, 
that  the  writ  wns  bad,  but  the  Court 
allowed  the  plaintiff  to  amend  it  on 
payment  of  costs,  on  the  ground  that 
the  plaintiff  might  suffer  a  detriment 
if  the  defendant  were  discharged  out 


of  custody,  and  it  not  being  a  mere 
question  of  costs.  Bilton  t.  Gs^ 
pertam,  4/3 

RELEASE. 

See  Deed. 

P1.EA01NG,  III.,  (3). 
Wm^Ess,  (I),  (1). 

RENT. 
See  Limitation  Act. 

REPLEADER. 

See  Limitations,  SxATfTTE  of,  (2). 

SHERIFF. 

(1).  Attaehmeni  agauuft. 

\ ,  For  not  returning  Writ  returnable 

in  Tenm. 

The  rule  of  M.  T.,  3  Will.  4,  r.  13, 
applies  only  to  the  case  of  writs  issued 
anid  returnable  in  racation ;  in  the  case 
of  a  fi.  fa.  issued  in  Tacation,  but  re- 
turnable, under  a  judge's  order  ob- 
tained in  Tacation,  on  a  day  in  term, 
the  plaintiff  must  still  pnrsue  the  old 
practice,  and  cannot  bring  the  sheriff 
mto  contempt  after  the  writ  has  been 
actually  returned,  although  after  the 
day  on  which  it  was  returnable.  WU- 
liamson  v.  Harrison,  225 

2.  How  waivecL 

A  plaintiff  does  not  waire  his  right 
to  an  attachment  against  the  sheriff 
for  not  duly  returning  a  writ  of  fi.  fa., 
by  directing  him,  after  the  expiration 
of  the  rule  to  return  the  writ»  to  pro- 
ceed with  the  execution,  which  had 
been  suspended  by  an  adTerse  dahn. 
Howitt  y.  RicAaby,  52 

STAMP. 

See    Frauds,     Statute     of,    (1). 
Money  had  and  received,  1. 

On  mortgage. 
A  firm  that  was  ne^tiatxng  to  ob- 


STATUTE. 


STATUTE. 
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tain  an  advance  of  money  on  their 
bill,  wrote  to  the  proposed  lender^ 
stating  that,  in  consideration  of  his 
accepting  their  drail,  they  handed 
him  therewith  the  bill  of  lading  and 
policy  of  insurance  for  wines  expected 
to  arrive,  which  would  afford  him  se- 
curity beyond  the  amount  of  the  bill, 
and  engaging  to  land  and  warehouse 
the  wines,  to  be  held  at  his  disposal: 
^  Held,  that  this  document  did  not 
require  a  mortgage  stamp,  within  the 
55  Geo.  3,  o.  184,  sched,  part  1,  title 
'  Mortgage.'     Harris  v.  Birch ^     591 

STATUTE. 

Set  Navigation  Act. 
Poor  Rate. 
Tender  of  Amends. 

Construction  of. 

By  a  local  act,  for  raising  the  sum 
of  £21,000  to  pay  the  amount  of  da- 
mages recovered  of  the  hundred  of  B. 
for  the  partial  destruction  of  Notting- 
ham Castle  by  rioters,  the  justices  of 
the  peace  for  the  county  of  N.  were 
empowered  to  borrow  the  required 
sum  by  mortgage,  or  a  sale  of  annui- 
ties secured  on  the  proportion  of  the 
county  rate  chargeable  on  the  inha- 
bitants of  the  hundred  of  B.  And  by 
sect.  5,  the  justices  were  required  to 
charge  the  proportion  of  the  county 
rate  to  be  raised  upon  the  inhabitants 
of  the  hundred  (except  as  thereinafter 
mentioned)  not  only  with  the  interest 
of  the  money  borrowed,  but  also  with 
the  payment  of  such  further  sum  as 
should  insure  the  payment  of  the  sum 
borrowed  within  seven  years,  or  with 
the  payment  of  such  annuities  for 
the  like  period,  as  should  be  agreed 
to  be  paid  or  granted  in  respect  of 
any  part  of  the  money  so  borrowed; 
and  such  sums  should  be  assessed 
and  recovered  on  the  hundred  in 
such  manner  as  county  rates  are  di- 
red^ed  to  be  asaeased  and  recovered; 


and  should  be  paid  and  applied  under 
the  direction  of  the  justices  in  dis- 
charge of  the  interest,  and  so  many  of 
the  principal  sums  secured,  or  of  such 
annuities,  as  such  money  would  ex- 
tend to  discharge  in  each  year,  nntil 
the  whole  of  the  money  should  be 
paid.  The  8th  sect,  provided  a  me« 
thod  for  each  parish  to  exempt  itself 
from  the  operation  of  the  act,  by  pay- 
ing its  proportionate  quota  in  the  first 
instance,  and  for  that  purpose  direct- 
ed the  justices,  after  ascertaining  the 
amount  of  the  sum  to  be  borrowed» 
to  specify  and  declare  the  sum  to  be 
paid  or  contributed  by  each  parish  as 
the  proportionate  quota  or  share  of 
the  whole  sum  so  ascertained;  and 
also  to  appoint  a  day  on  or  before 
which  the  churchwardens  or  overseers 
of  the  poor  of  any  such  parish,  de- 
sirous of  paying  the  full  amount  of  its 
proportionate  quota,  miffht  pay  the 
same  to  the  person  appomted  as  re- 
ceiver under  the  act;  and  upon  pay- 
ment thereof,  such  parish  should  be 
discharged  from  all  fnture  payments 
relating  to  the  integral  sum  whereof 
such  quota  should  have  been  so  paid, 
and  from  the  interest  thereof,  and  also 
from  any  share  of  the  expenses,  ftc. 
And  the  9th  sect,  enabled  the  chorch- 
wardens  and  overseers  in  every  such 
parish,  to  raise  the  sum  required  as 
the  quota  of  such  parish,  by  loan  on 
the  security  of  their  parochial  rates, 
to  be  repaid  within  seven  years. 

In  pursuance  of  the  8th  sect, 
the  justices  fixed  the  quota  of  each 
parish  in  the  hundred.  Four  availed 
themselves  of  the  option  of  paying 
their  quota.  The  parish  of  R.,  and 
thirty  more,  did  not;  and  the  justices 
raised  the  required  sum,  after  allow- 
ing for  these  payments^  by  granting 
annuities  of  £3600  per  annum,  for 
seven  years. 

Held,  that  the  effect  of  the  8th  and 
9th  sections  was  to  exempt  from  the 
operation  of  the  5th  section  those  pa- 
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rishes  only  who  paid  their  ascertained 
quota;  that  the  annuities  g;ranted  by 
the  justices  to  pay  the  remainder  were 
to  be  secured  upon  the  portion  of  the 
county  rate  raised  upon  the  hundred 
of  B.y  with  the  exception  of  those  pa- 
rishes which  had  paid;  and  that  the 
county  rate,  with  those  exceptions, 
was  liable  in  the  aggregate  to  the  in- 
cumbrance, which  was  to  be  raised,  in 
addition  to  the  ordinary  county  rate, 
by  order  of  the  justices,  in  the  same 
way  in  all  respects  as  the  other  county 
rate  is  levied.     Walker  v.  Sherunn, 

266 

STOCK-JOBBING  ACT. 

Indebitatus  assumpsit  for  stock 
sold  and  caused  to  be  transferred  by 
the  plaintiff  to  the  defendant,  and  by 
the  defendant  duly  accepted. — Plea, 
that  the  stock  alleged  to  be  caused  to 
be  transferred  was  so  caused  to  be 
transferred  by  virtue  of  an  agree- 
ment with  the  plaintiff  for  the  trans- 
fer of  the  same,  in  consideration  of 
4531/.  5«.  to  be  therefore  paid  to  the 
plaintiff  for  the  same;  and  that,  at 
the  time  of  making  such  agreement, 
the  plaintiff  was  not  actually  pos- 
sessed of  or  entitled  to  the  stock  in 
his  own  right,  &c. ;  by  means  whereof 
the  said  contract  became  and  was  null 
and  void: — Held,  on  error  brought 
upon  the  judgment  of  the  Court  of 
Exchequer,  that  the  plea  was  no  an- 
swer to  the  action,  and  that  the  con- 
tract was  not  within  7  Geo.  2,  c.  8, 
s.  8;  affirming  the  judgment  of  the 
Court  below.    M'Callan  v.  Mortimer, 

636 

STOPPAGE  IN  TRANSITU. 

A  notice  of  stoppage  in  transitu, 
to  be  effectual,  must  be  given  either 
to  the  person  who  has  the  immediate 
custody  of  the  goods,  or  to  the  prin- 
cipal whose  servant  has  the  custody, 
at  such  a  time,  and  under  such  cir- 
cumstances as  that  he  may  by  the 


exercise  of  reasoiuible  diligence  com- 
municate it  to  his  servant  in  time  to 
prevent  the  delivery  to  the  oonstgnee. 
Therefore,  where  timber  was  aeot 
from  Quebec,  to  be  delivered  at  Port 
Fleetwood  in  Lancashire,  a  notice  of 
stoppage  given  to  the  shipowner  tt 
Montrose,  while  the  goods  were  oo 
their  voyage,  whereupon  he  sent  a 
letter  to  await  the  arrival  of  the  ctp- 
tain  at  Fleetwood,  directing  him  to 
deUver  the  cargo  to  the  agents  of  the 
vendor — was  held  not  to  be  a  soffi- 
cient  notice  of  stoppage  in  transitu. 

The  vessel  arrived  in  port  on  the 
8th  of  August,  on  which  day,  before 
the  captain  had  received  his  owner^s 
letter,  the  agent  of  the  Basoffnta 
of  the  vendee  (who  had  benmie 
bankrupt)  went  on  board,  and  toid 
the  captain  he  had  come  to  take  pos- 
session of  the  careo.  He  went  mto 
the  cabin,  into  which  the  ends  of 
timber  projected,  and  saw  and  toudi- 
ed  the  timber.  When  the  agent  fint 
stated  that  he  came  to  take  possessioo 
the  captain  made  no  reply,  but  rab- 
sequently,  at  the  same  interview,  told 
him  that  he  would  deliver  him  the 
cargo  when  he  was  satisfied  abont  his 
freight.  They  then  went  on  shore 
together.  Shortly  afterwards  the 
agent  of  the  vendor  came  on  board, 
and  served  a  notice  of  stoppage  in 
transitu  upon  the  mate,  who  htd 
charge  of  the  cargo;  and  a  few  davs 
afterwards  received  possession  of  the 
cargo  from  the  captain: — HM,  that, 
under  these  circumstances,  there  was 
no  actual  possession  taken  of  the 
goods  by  the  assignees;  and  that,  as 
there  was  no  contract  by  the  captain 
to  hold  the  goods  as  their  agen^  the 
circumstances  did  not  amount  to  a 
constructive  possession  of  the  goods 
by  them. 

Quaere,  whether  the  act  of  marking 
or  taking  samples,  or  the  like,  with- 
out any  removal  of  any  part  of  the 
goods  from  the  possession  of  the  car- 
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rier,  even  thoagh  done  with  the  in- 
tention of  taking  possession,  will 
amount  to  a  constructive  possession, 
unless  accompanied  by  circumstances 
denoting  that  the  carrier  was  intended 
to  keep,  and  assented  to  keep,  pos- 
session of  the  goods  as  the  agent  of 
the  vendee. 

Before  the  consignor  knew  of  the 
bankruptcy  of  the  consignee,  he  had 
sent  three  letters  to  the  manager  of  a 
bank  in  Liverpool,  inclosing  bills 
drawn  by  himself  upon  certain  parties, 
and  he  referred  therein  to  the  de- 
fendants as  persons  who  would  settle 
any  irregularity  that  might  occur  re- 
specting the  acceptances.  These  let- 
ters were  communicated  to  the  de- 
fendants, and  assented  to  by  them. 
Another  letter  to  the  same  party  in- 
closed a  bill  drawn  upon  the  consig- 
nee for  the  price  of  the  timber  in 
question  :-^J7e/£?,  that  the  letters 
were  admissible  in  evidence,  and  were 
some  evidence  to  shew  an  authority 
in  the  defendants  to  stop  the  cargo  in 
transitu. 

The  consignor,  before  the  stoppage 
in  transitu,  wrote  a  letter  to  the  de- 
fendants, in  which  he  assumed  that 
they  had  stopped  the  cargo,  and  gave 
directions  as  to  the  sale  of  it.  This 
letter  did  not  reach  the  defendants 
until  after  the  stoppage.  Q^€ere, 
whether  it  gave  authority  to  them  to 
stop  the  cargo  at  the  time  of  the  stop- 
page, or  amounted  to  a  valid  ratifica- 
tion of  that  act.  Whiteheads,  An- 
derson, 518 

TENDER. 

See  Pleading,  IV.  (2). 

When  necessary  before  Action  of 
Trover. 

In  trover  by  the  owner  of  goods 
against  a  carrier  who  has  detained  the 
goods  under  a  claim  of  lien,  it  is  not 
necessary,  in  order  to  entitle  the 
plaintiff  to  recover,  that  he  should 


prove  an  actual  tender  of  the  carriage 
money,  if  it  appear  that  he  was  ready 
to  pay  it,  but  that  the  defendant  re- 
fused to  deliver  the  goods  except  on 
payment  of  an  alleged  old  balance, 
which  the  jury  find  not  to  have  been 
really  due.     Jones  v.  Tarleton,     675 

TENDER  OF  AMENDS. 

By  Party  acting  in  execution  of 
Statute. 

By  a  local  Act  (6  Geo.  4,  c.  Ixx.), 
certain  commissioners  were  empower- 
ed to  cause  any  "present  or  future 
sewers,  ditches,  drains,  &c.  to  be 
opened,  enlarged,  altered,  or  cleansed:" 
and  it  was  enacted,  that  in  case  any 
action  should  be  brought  against  any 
person  for  any  thing  done  in  pur- 
suance of  the  act,  or  m  relation  to  the 
matters  therein  contained,  the  plain- 
tiff should  not  recover  in  any  such  ac- 
tion, if  tender  of  amends  should  have 
been  made  to  him,  &c.,  or  his  attor- 
ney, by  or  on  behalf  of  the  defendant, 
&c.  before  such  action  brought;  and 
in  case  no  such  tender  should  be 
made,  that  it  should  be  lawful  for  the 
defendant,  by  leave  of  the  Court,  to 
pay  money  into  Court;  and  if  the 
matter  should  appear  to  have  been 
done  in  pursuance  and  under  the  au- 
thority of  the  act,  and  after  sufficient 
satisfaction  made  or  tendered  as  afore- 
said, then  that  the  jury  should  find  for 
the  defendant. 

The  commissioners,  of  whom  the 
defendant  was  one,  appointed  a  com- 
mittee to  inspect  a  certain  ditch,  with 
a  view  to  widening  the  same,  and  to 
report  thereon.  The  committee  hav- 
ing reported  thereon  in  favour  of 
widening  the  ditch,  the  commis- 
sioners appointed  a  second  committee, 
of  whom  the  defendant  was  one,  to 
confer  with  a  surveyor  respecting  the 
work,  with  power  to  two  of  them  to 
act.  The  defendant  being  afterwards 
told  by  the  derk  to  the  commissioners 
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that  he  might  proceed  withoat  frir- 
ther  inatriictiona  from  the  commU- 
sioners,  took  the  plaintiff's  land  for 
the  purpoae  of  wideDing  the  drain, 
without  having  given  him  notice  or 
obtained  his  consent.  The  land  waa 
taken  for  the  bontl  fide  purpoae  of 
widening  the  drain.  The  defend- 
ant, before  action,  tendered  £10  as 
amends,  which  the  plaintiff  refused  to 
accept;  but  no  tender  was  pleaded, 
nor  was  the  amount  paid  into  Court. 
The  jury  found  the  irespaas,  and  that 
the  damage  amonnted  to  £b: — Held, 
fint,  that  although  neither  the  de> 
fendant  nor  the  commissioners  were 
authorised  to  take  plaindff't  land 
without  his  consent  in  writing  yet 
the  defendant  waa  entitled  to  the  pro- 
tection of  the  act. 

Secondly,  that  the  defendant  was 
not  bound  to  plead  the  tender,  or  pay 
the  amount  tendered  into  CouK. 
Jonei  T.  OMday,  736 

TITHE  COMMUTATION  ACT. 

(1).  JZ^*^'  "/  Commtttioner*  to  enter' 
tm»  tueeeaaive  Claimt  ofModia. 
Where  a  claim  of  a  modus  or  other 
exemption  from  tithe  is  preferred  be- 
fore the  tithe  commissioners  appoint- 
ed under  6*7  WUl.  A,  c.  71,  who 
decide  agaiost  the  claim  set  up,  the 
party  is  not  precluded  from  setting 
up  a  claim  to  a  different  modus  on 
the  same  lands,  unless  the  commis- 
■ioners  have  made  their  final  award 
under  the  act;  even  though  a  feigned 
issue,  delivered  under  the  4Gtb  sec- 
tion, be  pending  to  try  the  validity  of 
the  first  modos.  Barker  v.  Birek, 
129 


Expenses  incurred  by  the  employ- 
ment of  an  attorney  by  the  land- 
owners of  a  pariah,  to  conduct  the 
proceeding!  towards  a  oommntMlou  of 


TRESPASS. 

the  tithea  of  the  puiah,  uader  tb 
sUt.  6  ft  7  Will.  4,    e.  71,  are  Mt 

"eipenses  oS  or  incident  to  making 
the  apportionment,"  within  tbe  7^ 
section  of  that  act:  and  the  attonn 
may  therefore  recorer  the  amoant  of 
his  bill  for  such  aervicea,  in  an  actioa 
against  the  landowners  who  were  par- 
ties to  employing  him.  Hinekdift 
V.  ArmitaUad,  15S 

TOWEE  HAMLETS   COURT  OS 
REQUESTS'  ACT. 

See  Court  or  REOtJEsn'  Act. 


(1).  To  Seat  Pn^erif. 
1.  Statement  of  jUtUtmis, 
In  trespass  qu.  tH.  fr.,  a  deacripttw 
of  a  dose  by  two  abnttals  only  is  ■ 
snflicient  compliance  with  the  nle  of 
H.T.  4  Will.  4,  trespass,  1.  Herd 
T.  hgametla,  M9 

(2).  De  fxmia  aeportmtu. 
1.  Damoffe*  in. 
Trespass  for  breaking  and  enteiinr 
the  dwelling-house  of  the  plaintiff,  and 
taking  away  certain  goods  therein,  Mf 
alleging  them  to  be  the  plaintiff's 
goods.  Plea,  not  guilty  by  statote. 
!  The  learned  judge  at  the  trial  haTing 
directed  the  juiy  to  find  a  verdict  for 
the  plaintiff,  with  nominal  damages, 
for  the  trespass  to  tbe  house; — EM, 
that  the  pluntiff  was  not  entitled  to 
damages  also  for  the  value  of  tb( 
goods,  as  they  were  not  alleged  to  be 
the  property  of  the  plaintiff.  PritA- 
ard  V.  Xony,  666 

(3).  By  taking  Mineral: 
1.  Damagee  in. 
In  trespass  for  taking  coals  from 
the  plaintiff's  mine,  where  the  de- 
fendant is  a  mere  wrong-doer,  tbe 
measure  of  damages  is  the  value  d 
the  coali  at  the  time  when  thay  fint 


WARRANTY. 

existed  u  cliattels,  and  the  de^dant 
is  not  entitled  to  any  deduction  for 
the  expense  of  getting  them,  or  for  a 
rent  payable  to  the  mine-owner  on 
coals  got  from  the  mine.  Wild  v. 
BoU.  672 

TROVER. 

iS'ee  Ten  DEB. 

USE  AND  OCCUPATION. 
lAahilUy  of  Tenattta  haling  Mwr. 
Where  premises  are  let  for  a  certain 
term  to  A.  &  B.,  and  A.  holds  over 
after  the  expiration  of  the  term,  with 
B.'a  assent,  both  are  liable  in  an  action 
fbr  nae  and  occupation,  for  ao  long  as 
A.  continues  actually  to  occupy,  but 
ao  longer. 

Qmire,  whether  both  we  so  liable 
where  A.  holds  over  without  B. 'scon- 
seat.     CAritty  y.  Tanered,  438 

VENIRE  DE  NOVO. 
See  Pleading,  VI. 

WARRANT  OF  ATTORNEY. 
Mtettutwn. 

A  warrant  of  attorney  was  attested 
in  the  following  form :  "  S^ed,  seal- 
ed, and  delivered  by  J.  A.,  m  my  pre- 
sence, and  I  subscribe  myself  as  attor* 
ney  for  the  said  J.  A.,'  expressly 
named  by  him  to  attest  his  execution 
of  these  presents:" — Held,  hy  Jlder- 
eon,  B.,  to  be  iasuffideoti  Parke,  B., 
dubitante. 

But  aasomlng  sucb  attestation  to  be 
bad,  held,  that  it  was  not  such  gross 
negligence  as  to  preclude  the  attorney 
of  the  creditor  from  recovering  his 
charges  in  respect  of  the  warrant  of 
attorney,  it  having  been  set  aside  as 
defective.    Elkinglim  v.  Holland,  659 

WARRANTY. 
OfHorte — Untoundneae,  vhat  u. 
The  tenn  "  sound,"  in  a  warranty 


WITNESS,  881 

of  a  horse  or  other  animal,  implies  the 
ibsence  of  any  disease  or  seeds  of  dis- 
ease in  the  animal  at  the  time,  which 
actually  diminishes  or  in  its  progress 
will  diminish  his  natural  usefulness  in 
the  work  to  which  be  would  properly 
and  ordinwily  be  applied.  Kiddell  v. 
Barnard,  668 

WEIGHTS  AND  MEASURES' 

ACT. 
See  Navigation  Act,  1. 
Authority  of  Itupeetor, 
An  inspector  of  weights  and  mea- 
Bures,  appointed  by  the  sessions  under 
the  5  &  6  WiU.  4,  c.  63,  a.  17,  and 
having  a  general  warrant  from  a  ma- 
gistrate, nnder  a.  26,  to  act  as  such 
within  his  jurisdiction,  may,  by  virtue 
of  such  appointment  and  warrant,  en- 
ter any  shop,  &c.,  within  his  district, 
at  all  seasonable  times,  to  examine 
and  seiae  false  weights  and  measures, 
and  need  not  have  a  specid  warrant 
from  a  justice  in  each  individual  case. 
Hutehvtga  v.  Rtevei,  747 

WITNESS. 
(1).  CompeteTtcj. 
I.  Of  Next  <^  Kin. 

In  an  action  against  an  administra- 
tor Ibr  taking  the  pUintiff 'i  goods,  to 
which  he  pleaded  that  they  were  his 
goods  as  administrator: — Held,  that 
one  of  the  next  of  kin  of  the  intestate 
was  a  competent  witness  fur  the  de- 
fendant, without  a  release. 

Qtuere,  whether  a  release  by  tw)0  of 
the  next  of  kin  to  the  administrator, 
of  their  respective  interests  in  the 
goods  the  subject  of  the  action,  re- 
quired more  than  one  stamp  7 

Such  a  release  (if  necessary)  would 
have  been  sufficient,  without  extend- 
ing also  to  the  costs  of  the  action;  tn- 
asmnch  as  they  would  not  necessarily 
be  allowed  to  the  administrator  aa  a 
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WEIT  OF  TMAL. 


WRIT  OP  TRIAL. 


charge  on  the  estate,  in  case  of  a  ver* 
diet  for  the  plaintiff.   Thomas  v.  Bird, 

68 

2.  0/ Co-contractor. 

In  an  action  against  one  of  several 
joint  contractors,  the  other  co-contrac- 
tors are  competent  witnesses  for  the 
defendant,  since  the  stat.  3  &  4  Will. 
4,  c.  42,  ss.  26,  27.  Pooler.  Palmer, 

71 

3.  Of  Copyholder  to  prove  Custom. 

In  an  action  hy  the  lord  of  a  manor 
aeainst  a  copyholder,  for  taking  stones, 
where  the  defendant  justifies  under  an 
alleged  custom  of  the  manor,  entitling 
the  copyholders  to  take  the  stones  to 
he  used  on  premises  within  the  manor, 
any  other  copyholder  is  a  competent 
witness  for  the  defendant  since  -  the 
Stat.  3  &  4  Will.  4,  c  42,  ss.  26,  27. 
Hoyle  ▼.  Coupe,  450 

WRIT,  AMENDMENT  OF. 
See  Process,  (I). 

WRIT  OF  TRIAL. 

See  Court  of  Requests*  Acts. 

(1).  Jury  to  be  summoned  under, 

A  writ  of  trial  was  directed  to  the 
recorder  of  a  horough,  directing  him 
to  summon  a  jury  of  the  borough,  duly 
qualified  accordmg  to  law: — Held  re- 
gular, and  that  it  was  not  necessary, 
under  the  sUt.  3  &  4  Will.  4,  c.  42, 
s.  1 7,  that  the  jury  should  be  taken 
from  the  county.  Farmer  v.  Mount- 
fort,  100 


(2).  Amendment  of  infinrmaUties  vL 

Where  the  issue  and  writ  of  trill 
were  informal    in   the  following  re- 
spects:— 1.  that  the  date  of  the  writ 
of  summons  did  not  appear  in  the 
writ  of  trial ;   2.  that  the  issue  did 
not  recite  any  writ  of  summons  or 
award  of  venire;  3.  that  the  award  of 
Tenire,  in  the  writ  of  trial,  stated  the 
debt  to  be  above  i&20;  4.  that  the 
writ  of  trial  bore  no  date;  and  5.  thit 
it  did  not  recite  when  and  out  of  whit 
Court  it  issued:  the  defendant  haring 
appeared  at  the  trial  without  objec- 
tion, and  a  verdict  having  been  fomd 
for  the  plaintiff,  the  Court  refused  to 
set  aside  the  proceedings,  hut  directed 
that  the  writ  of  trial  should  be  amend- 
ed, the  plaintiff  payine  the  costs  of 
the  amendment  and  of  the  appUcatioa 
to  set  aside  the  proceedings.     Emerjf 
V.  Howard,  108 

(3).  When  set  aside  for  It^brwuditim 

in  Issue. 

Where  the  date  of  the  writ  of  som- 
mons,  and  the  recital  of  the  writ  itsel( 
were  omitted  in  the  issue,  but  the  writ 
of  trial  was  correct  in  these  partica* 
lars,  and  the  defendant,  at  the  trill, 
protested  against  the  irregularity,  and 
refused  to  take  any  part  in  the  pro- 
ceedings; a  rule  afterwards  obtained 
to  set  aside  the  issue  and  all  subse- 
quent proceedings  was  discharged  with 
costs,  on  the  ground  that  the  defend- 
ant ought  to  have  returned  the  issue 
when  delivered,  or  applied  before  the 
trial  to  set  it  aside.  Coose  v.  Neu- 
megen,  290 
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